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F&ANGIS   S.  HOWHLL,  APPM.LEB,  V.   JERRMIAH   K.   RoSS  BT 
Ali.,  APPELLANTS. 

PiLBD  May  6,  1903.    No.  12,783. 

Judgment:  Collateral  Attack.  The  district  court  being  vested  with 
Jurisdiction  of  actions  to  quiet  title,  a  judgment  rendered  by:- it  in 
such  an  action  is  exempt  from  collateral  attack,  even  though 
the  petition  upon  which  it  is  based  fails  to  show  that  the  plaintiff 
is  entitled  to  the  relief  demanded. 

Appeal  from  the  district  court  for  Washington  county: 
Jacob  Pawcett^  District  Judge.    Affirmed. 

Clark  G.  McNish  and  John  W.  Chraham^  for  appellants. 

Frank  8.  Howell  and  Albert  W.  Jefferis^  contra. 

SULIiXVAN,  0.3. 

This  action  was  brought  by  Howell  against  Ross  and 
others  to  foreclose  a  real  estate  mortgage.  From  a  decree 
in  favor  of  the  plaintiflf,  McManigal,  who  was  made  a  de- 
fendant on  the  theory  that  he  was  in  possession  of  the 
mortgaged  premises  as  a  tenant  of  the  mortgclgor,  has  re- 
moved the  case  to  this  court  by  appeal.  The  only  question 
necessary  to  be  decided  is  the  effect  of  a  former  judgment 
rendered  by  the  district  court  in  a  suit  brought  by  Ross 
4  (i) 
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against  McManlgal  in  1896.  The  issues  tried  and  deter- 
mined in  that  suit  were,  it  is  conceded,  precisely  identical 
with  the  issues  presented  by  the  answer  which  McMan- 
igal  filed  in  this  case.  It  is  conceded,  too,  that  the  judg- 
ment rendered  was  in  favor  of  Boss,  and  that  it  has  been 
reviewed  by  this  court  and  affirmed.  But  it  is  contended 
that,  the  action  having  been  brought  to  quiet  title  by  one 
out  of  possession  against  one  in  possession,  the  court  had 
no  authority  to  entertain  it  or  to  pronounce  a  valid  judg- 
ment There  is  not  the  least  merit  in  this  contention.  The 
question  of  jurisdiction  having  been  raised  and  litigated 
in  the  district  and  in  this  court  the  decision  would  be  bind- 
ing upon  the  parties  even  if  it  were  wrong.  Dryden  v. 
PmTOtte,  61  Neb.  339. 

Whether  McManigal  paid  taxes  upon  the  land  from 
1896  to  1900  is  altogether  immaterial.  The  fact  is  relevant 
to  na  issue  presented  by  the  pleadings. 

The  judgment  is 

Affirmed. 


Charles  F.  Sausbury,  apphllbb,  v.  Emory  W.  Murphy 
bt  au,  appellants. 

Filed  Mat  6,  1903.    No.  12,826. 

Foreclosure:  Cancelation  of  Debt.  A  foreclosure  sale  of  re&l  prop- 
erty, whether  the  purchaser  is  the  mortgagee  or  a  stranger  to  the 
action,  is  not  a  cancelation  or  extinguishment  of  the  mortgage 
debt,  so  long  as  the  mortgagor,  by  resisting  confirmation  or  pros- 
ecuting appellate  proceedings,  prevents  the  mortgagee  from  ob- 
taining actual  payment  either  in  land  or  money. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Orimbs,  District  Judge.    Affinned. 

Thomas  C.  Patterson  and  Prank  H.  Woods,  for  appel- 
lants. 

Wilcow  d  HalUgan^j  oontrtk 
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SULMVAN,  O.  J. 

This  case  comes*  here  by  appeal  from  an  order  of  the 
district  court  for  Lincoln  county,  confirming  a  foreclosure 
sale. 

Some  questions  of  practice  discussed  at  length  in  the 
briefs  and  at  the  bar  need  not  be  considered,  as  they  are 
raised  by  appellee,  and  the  decision  must,  in  any  view  of 
the  case,  be  in  his  favor.  The  only  question  of  substantive 
law  presented  by  the  record  is :  Whethet  a  foreclosure  sale 
of  mortgaged  property  for  a  sum  sufficient  to  satisfy  the 
decree  is  to  be  regarded  as  payment,  where  the  mortgagee 
is  the  purchaser  and  the  order  of  confirmation  is  sus- 
pended by  appeal.  It  is  conceded  that  a  mortgagee  is  in 
every  case  entitled  to  interest  on  the  mortgage  debt  until 
it  is  paid;  but  it  is  asserted  with  apparent  confidence  that, 
when  he  is  the  purchaser,  the  amount  of  his  bid  is  to  be 
applied  at  once  as  a  credit  upon  the  decree,  even  where  the 
mortgagor  by  instituting  appellate  proceedings  continues 
to  retain  possession  of  the  property.  In  other  words,  the 
contention  of  appellants  is:  That  the  sale  to  Salisbury 
operated  as  payment,  although  the  mortgagor,  by  appeal- 
ing from  the  order  of  confirmation,  wrongfully  withheld 
the  title  and  possession  of  the  property  sold.  This  view 
of  the  matter  is  unsound  both  in  law  and  morals,  and  the 
cases  cited  to  sustain  it  {Dams  v.  Dale,  150  111.  239,  and 
Bogardus  v.  Moses ^  181  111.  554)  are  neither  in  point  nor 
remotely  analogous.  They  merely  hold  that  the  rights  of 
the  mortgagee  as  a  purchaser  are  the  same  ais  they  would 
have  been  if  he  were  a  stranger  to  the  action.  The  ques- 
tion to  be  here  determined  is  not  with  respect  to  the  rights 
of  the  mortgagee  as  a  purchaser,  but  whether  the  mort- 
gage debt  is  to  be  regarded  b&  paid  and  satisfied  by  a  sale 
which  devested  neither  the  title  nor  possession  of  the 
mortgagor.  This  question  in  a  somewhat  different  form 
arose  and  was  decided  adversely  to  the  contention  of  the 
appellants  in  Trompen  v.  Hanimondj  61  Neb.  446.    That 
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case  in  effect  holds  that  a  foreclosure  sale,  whether  the 
purchaser  is  the  mortgagee  or  a  stranger,  is  not  a  cancela- 
tion or  extinguishment  of  the  mortgage  debt,  so  long  as 
the  mortgagor,  by  resisting  confirmation  or  prosecuting 
appellate  proceedings,  prevents  the  mortgagee  from  ob- 
taining actual  payment  either  in  land  or  money.  Enter- 
taining no  doubt  as  to  the  correctness  of  this  conclusion, 
we  think  the  order  under  review  should  be  affirmed. 

Affirmed. 


Edward  Jastkr,  Sr.,  v.  F.  M.  Currie. 

Filed  May  6,  1903.    No.  12,840. 

Foreign  Judgment:  Fraud  as  Defense.  In  an  action  on  a  judgment 
of  a  sister  state,  it  is  competent  for  the  defendant  to  show  that  he 
was  induced  by  the  fraudulent  conduct  of  the  plaintiff  to  come 
within  the  jurisdiction  of  the  court  rendering  the  judgment. 

:  juKisDKTioN.  Full  faith  and  credit  is  not  denied  the  judg- 
ment of  a  sister  state  by  permitting  the  defendant  in  an  action  on 
such  judgment  to  show  that  jurisdiction  of  his  person  was  fraud- 
ulently obtained. 

Dkfenses.    The  rule,  requiring  each  state  to  give  full  faith 


and  credit  to  the  judicial  proceedings  of  every  other  state,  wiU 
not  shield  a  judgment  of  a  sister  state  from  attacks  that  might 
have  been  made  upon  it  in  the  state  where  it  was  rendered. 

4^ :   .    A  party  who  has  been  induced  by  the  fraud  of  his 

adversary  to  go  into  a  jurisdiction  other  than  that  of  his  resi- 
dence, for  the  purpose  of  being  there  served  with  process,  need 
not  appear  specially  and  move  to  quash  the  service.  He  may  en- 
tirely ignore  the  proceeding,  without  waiving  his  right  to  defend 
against  the  judgment. 

6.  Service  of  Process:  Fraud.  If  a  party  has  been  fraudulently 
brought  within  the  jurisdiction  of  a  court  for  the  purpose  of 
serving  process  upon  him,  the* service  Is  not  lawful,  even  though 
he  might,  by  exercising  diligence,  have  gotten  out  of  the  jurisdic- 
tion after  the  fraud  ceased  to  be  operative  and  before  the  procecM 
was  served. 

6.  Indoraer  and  Indorsee:  Pabol  EvroENcs.  Where  the  rights  of  inno- 
cent third  parties  we  ftpt  tnvQlved,  it  is  permissible  to  8bOW  by 
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parol  evidence  that  the  contract  between  the  indorser  and  indorsee 
of  a  promissory  note  was  different  from  that  which  results  by 
legal  implication  from  a  blank  indorsement 

Error  to  the  district  court  for  Custer  county:    IIomer 
M.  Sullivan,  District  Judge.    Affirmed. 

0.  A.  Abbott  and  Simon  Cameron^  for  plaintiff  in  error. 
Elliott  J.  Clements^  contra. 

SULUVAN,  C.  J. 

This  was  an  action  on  a  judgment  recovejed  by  the 
plaintiff,  Edward  Jaster,  Sr.,  against  the  defendant,  Frank 
M.  Currie,  in  the  court  of  common  pleas  of  Trumbull 
county,  Ohio.  The  answer  of  the  defendant,  among  otlier 
things,  alleges  that  he  was  not  indebted  to  the  plaintiff; 
that  he  did  not  appear  generally  in  the  action ;  and  that 
he  was  decoyed  into  the  jurisdiction  of  the  Ohio  court,  for 
the  purpose  of  being  there  served  with  process.  A  general 
demurrer  to  the  answer  was  overruled,  and  judgment  on 
the  merits  given  in  favor  of  the  defendant. 
.  The  contention  of  Jaster,  based  upon  Christma,s  v,  Rtis- 
sell,  5  Wall.  (U.  S.)  290,  and  other  decisicms  of  the  su- 
preme court  of  the  United  States,  is  that  fraud  in  in- 
ducing the  defendant  to  come  within  the  jurisdiction  of 
the  Ohio  court  where  an  unjust  judgment  was  recovered 
against  him,  is  not  available  in  an  action  brought  upon 
that  judgment  in  this  state.  This  court  is  committed  to  a 
contrary  doctrine.  In  Eaton  v.  Hasty,  6  N(4).  419,  it  was 
expressly  held  that  fraud  is  a  good  defense  to  an  action 
brought  on  a  judgment  of  a  sister  state.  The  same  con- 
elusion  was  reached  in  Keeler  v,  ElstoUj  22  Neb.  310,  and 
the  doctrine  was  reaffirmed  in  Snyder  &  Dull  v.  0  twitch  field, 
44  Neb.  66,  although  the  question  was  not  involved  in  that 
case.  The  plaintiff  insists,  however,  that  the  doctrine  of 
the  foregoing  cases  is  in  conflict  with  article  4,  section  1, 
of  the  federal  constitution,  and  the  act  of  congress  made 
in  pursuance  thereof,  which  require  each  state  to  give  full 
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faith  ajid  credit  to  the  judgments  of  every  other  state. 
Many  authorities  may  be  cited  which  apparently  sustain 
the  plaintiff's  position,  but  upon  examination  it  will  be 
found  that  they  emanate  from  jurisdictions  where  the  dis- 
tinction l)etween  actions  at  law  and  suits  in  equity  is 
strongly  maintained  and  enforced,  and  where  an  equitable 
defense  is  not  recognized  nor  allowed  in  an  action  at  law.- 
In  this  state  the  distinction  between  actions  at  law  and 
suits  in  equity  is  abolished  by  statute,  and  to  an  action  on 
a  legal  demand  the  defendant  may  interpose  any  defense 
he  may  have,  whether  the  same  be  legal  or  equitable.  The 
constitutional  provision  and  act  of  congress,  above  re- 
ferred to,  require  nothing  more  than  that  the  judgment 
shall  be  given  precisely  the  same  effect  in  every  other 
state  that  it  has  in  the  state  where  it  was  rendered.  Han- 
ley  i\  Donoghne,  IIG  U.  S.  1;  French  v.  Pease^  10  Kan. 
51 ;  iihnmons  r,  VhirK\  56  111.  Dfi;  J/r/.arrn  &  Co.  v.  Kehler, 
23  Ija.  Ann.  80,  8  Am.  Kep.  591.  In  other  words,  in  an 
action  on  a  judgment  of  a  sister  state  it  has  all  the  advant- 
ages and  none  other  than  it  would  have  were  it  sought  to  be 
enforced  in  the  state  where  it  was  rendered.  Neither  the 
constitution  of  the  Unltetl  States,  nor  the  laws  of  congress, 
nor  any  rule  of  comity  requires  the  courts  of  this  state  to 
shield  a  judgment  from  attacks  that  might  have  been  suc- 
cessfully made  upon  it  in  the  state  where  it  was  rendered.  ^ 
Wood  r.  Wath'imofij  17  Conn.  500,  44  Am.  Dec.  562 ;  Tay- 
lor V.  Barron,  30  N.  H.  78,  64  Am.  Dec.  281 ;  Bank  of  Chad- 
ron  V.  Anderson,  6  Wyo.  518,  48  Pac.  197;  Warrington  v. 
Ball  90  Fed.  465. 

This  iKMug  true,  when  the  plaintiff  sought  to  enforce  his 
judgment  in  this  state,  the  defendant  had  the  same  right 
to  look  for  relief  to  the  courts  exercising  equity  jurisdic- 
tion in  this  state  that  he  would  have  had  to  look  to  a 
court  of  equity  of  the  state  of  Ohio,  had  the  plaintiff 
sought  to  enforce  it  tliere.  Under  our  system  of  pleading 
it  was  not  necessary  that  he  should  institute  an  original 
action  for  relief.  The  code  is  designed  to  avoid  circuity 
of   action   and   to   prevent   multiplicity    of   suits.      Any 
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grounds  that  he  could  have  urged  in  an  action  instituted 
by  him  to  obtain  relief  from  the  judgment  are  available 
as  a  defense  to  an  action  brought  t6  enforce  such  judg- 
ment. The  following  cases,  we  think,  fully  sustain  this 
conclusion:  Toof,  McGovcrn  d  Co.  v.  Foley ^  87  la.  8; 
Dunlap  d  Co.  v.  Cody,  31  la-  260;  Pilcher  v.  Graham, 
18  Ohio  C.  C.  5;  Abercromhie  v.  Abercromhie,  64  Kan. 
29,  67  Pac.  539;  Wood  v.  Wood,  78  Ky.  624,  629;  Marx 
V.  Fore,  51  Mo.  69.  In  most,  if  not  all,  of  the  cases  just 
cited,  the  fraud  consisted,  as  it  does  in  this  case,  in  decoy- 
ing the  defendant  within  the  jurisdiction  of  the  court 
rendering  the  judgment. 

The  plaintiff  further  contends  that  the  answer  fails  to 
show  a  defense  to  the  notes  upon  which  the  judgment  is 
based.  We  need  not  stop  to  inquire  whether  in  order  to 
obtain  relief  from  jsl  judgment  obtained  by  fraud,  it  is 
necessary  to  show  a  defense  to  the  action  in  which  such 
judgment  was  rendered.  Whether  necessary  or  unneces- 
sary, the  defendant  has  in  his  answer  stated  a  valid  defense 
to  the  action  brought  in  the  state  of  Ohio.  It  is  true  that 
such  defense  involves  contradicting  the  contract  which  the 
law  implies,  over  his  indorsement  of  the  notes  upon  which 
the  action  was  based.  But  this  court  is  thorcmghly  com- 
mitted to  the  doclriiie  that  that  may  be  done,  so  long  as  the 
rights  of  innocent  third  i)arties  are  not  involved.  Whitney 
V.  Spearman,  50  Neb.  617;  Holmes  v.  First  Nat.  Bank  of 
Tobias,  38  Neb.  326;  True  v.  Ballard,  45  Neb.  409;  Corbett 
V.  Fetzcr,  47  Neb.  269. 

It  is  said  that  the  question  of  the  jurisdiction  of  the 
court  of  common  pleas  over  the  defendant  was  raised  in 
that  court  by  a  jnotion  to  quash  the  service  of  su;nmons 
and  that  the  question  was  adjudged  in  favor  of  tJie  plain- 
tiff and  can  not  be  again  litigated.  The  answer  alleges 
that  at  the  time  the  motion  to  quash  was  presented  and 
determined,  defendant  did  not  know  that  plaintiff  had 
been  guilty  of  any  fraudulent  conduct,  and  it  appears 
quite  clearly  from  the  petiticm  in  this  case  that  the  special 
appearance  was  made  only  for  the  purpose  of  challenging 
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the  validity  of  the  service  of  the  sunimons  on  the  ground 
that  defendant  was  in  Ohio  for  the  purpose  of  attending 
the  taJcing  of  depositions  and  therefore  exempt  from  serv- 
ice of  judicial  process.  That  objcH^tion,  if  not  int>erposed 
before  judgmejit,  would,  of  course,  have  l>een  waived. 
But  the  olyection  that  jurisdicticm  was  fraudulently  ob- 
tained was  one  which,  according  to  the  authorities,  de- 
fendant was  under  no  obligation  to  pn^sent  to  the  Ohio 
court,  lie  was  not  obligeil  to  litigate  any  question  in  a 
court  whose  jurisdiction  over  him  was  obtained  by  decep- 
tion and  trickery.  This  is  the  doctrine  implied  in  all  the 
cases  holding  that  fraud  in  obtaining  jurisdiction  is  a  good 
defense  to  an  action  on  a  judgment  of  a  sister  state. 

To  the  suggesti(m  that  if  the  defendant  had  been  dili- 
gt^nt  he  might,  after  the  depositions  had  been  taken,  have 
gotten  out  of  Ohio  without  l)eing  served  with  summons, 
it  is  only  necessary  to  say  that  want  of  diligence  on  the 
part  of  dc^fendant  could  not  change  the  quality  of  plain- 
tiff's conduct  nor  entitle  him  to  retain  any  advantage 
gained  by  fraud.    TorcnscNd  i\  Hmith^  47  Wis.  623. 

The  judgment  is  right  and  is 

Affirmed. 

Note. — From  this  judgment  error  was  prosecuted  to  the  supreme 
court  of  the  United  States.  April  24,  1905,  judgment  of  this  court  re- 
versed. J  aster,  .w.,  v.  Carrie,  25  Sup.  Ct.  Rep.  614.  July  6,  1905,  Judg- 
ment of  reversal  entered  in  this  court. — Rkvorter. 


Chicago,  Rchk  Island  &  Pacific  Raiiavay  Company  v. 
William  Si'orku,  Admimstilvtou  of  the  EJstatb  of 
Ilw.NUY  J.  Hknnings,  U^x^rased. 

Filed  May  6,  1903.    No.  10,678. 

1.  Directing:  Verdict.    The  trial  court  is  not  required  to  submit  a  case 

to  the  jury  unless  the  evidence  support inj;  it  is  of  such  a  character 
that  it  would  warrant  the  jury  in  basing  a  verdict  upon  it. 

2.  :    Conflicting  Evidence.    Conflicting  evidence  is  for  the  jury. 
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and  when  there  is  a  conflict  of  evidence  upon  a  material  isdne  It 
is  error  to  direct  a  verdict  for  either  i>arty. 

3.  :   .    Evidence  may  be  said  to  be  conflicting  when  th^re 

is  substantial  evidence  upon  either  side  of  the  controversy.  A 
fact  may  be  so  conclusively  established  that  slight  evidence  sus- 
picious and  uncertain  will  not  be  allowed  to  oerthrow  it. 

4.  Duty  of  Bailway  In  Constructing  Crossing.    It  is  the  duty  of  a  rail- 

way company  in  constructing  its  crossings  over  a  highway  to 
take  all  reasonable  precautions  to  lessen  the  danger  to  the  public 
in  crossing  its  road. 

B.  Negligence:  Qukstior  fob  Jimv.  In  this  case  it  was  for  the  Jury 
to  determine  the  rate  of  speed  at  which  defendant's  train. I^as 
running  at  the  time  of  the  accident,  and  whether,  under  the  con- 
ditions obtaining  at  the  crossing,  the  company  was  negligent  In 
running  its  train  at  such  rate  of  speed. 

6.  Instructions.  Conflicting  instructions  are  erroneous,  And  one  which 
misstates  the  law  upon  a  vital  issue  is  not  cured  by  another 
which  states  the  law  correctly. 

Error  to  the  district  court  for  Cass  county :  Basil  S. 
Ramsey,  District  Judgbl    Reversed. 

W.  F.  Evans,  Samuel  M.  Chapman,  Ijorenzo  W.  Billings- 
ley,  Robert  J.  Greene,  liicha/rd  H.  Hageiin,  William  V. 
Allen  and  Willis  E.  Reed,  for  plaintiflp  in  error. 

Harvey  D.  Travis  and  Jesse  L.  Root,  contra. 

Shdowiok,  J. 

The  plaintiff's  intestate  was  killed  by  one  of  the  de- 
fendant's trains,  while  he  was  driving  across  its  track  be- 
tween the  stations  of  Mnrdock  and  South  Bend  in  Csas 
county.  He  recovered  a  judgment  for  damages  in  the  dis- 
trict court  for  Cass  county,  which  the  company  haa  brought 
here  for  review.  Defendant's  passenger  train  running 
fr(Mn  Lincoln  to  Omaha  left  Mnrdock  about  ten  minutes 
behind  its  schedule  time;  and  at  the  second  section  line 
crossing  from  Mnrdock  the  accident  occurred.  The  peti- 
tion allied  that  the  defendant  was  negligent  in  construct- 
ing Ita  railway  at  the  crossing  of  the  highway  and  that  it 
80  n^ligently  and  carelessly  operated  its  train  that  '^o 
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whistle  was  sounded  or  bell  rung  before  it  approaclied  said 
crossing/'  and  was  carelessly  running  its  train  at  a  high 
rate  of  speed,  to  wit,  about  sixty  miles  an  hour.  The  de- 
fendant denied  these  allegations  of  negligence  and  alleged 
contributory  negligence  on  the  part  of  the  deceased. 

Just  south  of  the  highway  on  which  the  deceased  was 
driving  there  is  a  rise  of  ground  or  hill  from  three  hundred 
to  four  hundred  feet  in  heiglit.  The  railway  runs  in  a 
northeasterly  direction  from  Murdock  and,  as  it  passes 
along  on  the  east  side  of  this  hill,  bends  toward  the  north 
and  crosses  the  highway  nearly  at  right  angles,  and  ex- 
tends therefrom  eastward  in  a  straight  line  for  a  distance 
of  from  one -half  a  mile  to  a  mile.  It  has  a  downward 
grade  continuously  from  Murdock  until  after  the  crossing 
in  question  is  pasnevl,  and  as  it  passes  the  crossing  in 
question,  runs  through  a  dcH?p  cut  along  the  brow  of  the 
hill  which  at  a  distance  of  about  twelve  hundred  or  fif- 
teen hundred  feet  from  the  crossing  is  sixteen,  feet  in 
depth.  From  this  point  to  the  ci'ossing  the  depth  of  the 
cut  gradually  diminishes  until  when  the  track  reaches  the 
crossing  it  is  not  more  than  four  feet  in  depth.  In  making 
this  cut  the  earth  was  thrown  up  in  embankments  and  the 
ground  is  cultivated  in  crops,  so  that  in  June,  when  this 
accident  occurred,  a  train  approaching  through  this  cut 
can  not  be  seen  by  a  person  appi'oaching  the  crossing  from 
the  west  when  more  than  two  hundred  feet  from  the  cross- 
ing. The  deceased  was  driving  with  a  team  and  single 
seated  covered  buggy  with  his  little  girl  five  or  six  years 
old,  who  was  sleeping  in  the  forward  part  ot  the  box  of 
the  buggy,  and  approached  this  crossing  from  the  west 
The  team  was  struck  by  the  train  and  the  horses  and  driver 
were  instantly  killed  and  the  buggy  destroyed.  The  child 
seems  not  to  have  been  injured. 

1.  It  is  contended  that  there  was  negligence  shown  on  the 
part  of  the  company  in  running  the  train.  The  conductor, 
engineer  and  fireman,  and  other  employees  of  the  rail- 
road company  testified  positively  and  clearly  that  the 
whistle  was  duly  sounded  at  the  proper  distance  from 
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the  crossing  and  continuously  until  the  train  approached 
the  crossing,  and  that  the  bell  rang  also  continuously.  The 
evidence  of  these  witnesses  should  of  course  have  been 
given  its  proper  weight  in  determining  that  question. 

We  quote  from  the  evidence  of  some  of  the  other  wit- 
nesses upon  this  point  as  follows:  John  Stroy,  Sr.,  who 
was  a  farmer  and  had  lived  on  an  adjoining  section  for 
twenty-two  years,  was  asked : 

Q.  Do  you  know  where  the  crossing  is? 

A.  Yes,  sir. 

Q.  At  the  time  of  the  accident  how  far  were  you  from 
the  crossing? 

A.  About  eighty  rods. 

Q.  Which  way? 

A.  East  of  the  track. 

Q,  What  were  you  doing? 

A.  Going  over,  crossing  there  to  my  son's  place. 

Q.  Go  ahead  in  your  own  way  and  tell  the  court  and 
jury  just  what  you  saw  and  what  you  heard  in  the  way  of 
sounding  the  whistle. 

A.  I  went  over  across  to  see  my  son,  I  saw  the  train 
coming  out  of  the  cut,  not  this  cut  up  to  the  crossing,  a 
little  cut  a  little  further  south,  and  when  the  train  came 
out  of  that  cut  and  before  she  got  to  the  whistling  post,  I 
saw  the  steam  pipe  up  and  I  heard  the  whistle  and  they 
did  that  four  times,  but  the  last  time  I  couldn't  see  the 
steam  because  they  got  behind  the  grove;  I  am  positive 
that  they  whistled  four  times  before  they  got  to  the  cross- 
ing. 

Q.  You  know  where  the  whistling  post  is  do  you? 

A.  Yes,  sir. 

Q.  You  had  known  the  railroad  at  this  point  ever  since 
it  was  constructed? 

A.  Oh,  yes,  I  know  every  foot 

Q.  You  speak  of  the  train  coming  out  from  in  the  cut, 
what  cut  do  you  mean? 

A.  The  cut  south  of  the  whistling  post 

Q.  The  one  you  speak  of  is  south  of  the  whistling  post? 
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A.  Yes,  sir. 

Q.  The  whistling  post  is  between  two  cuts? 

A.  Yes,  sir. 

Q.  State  whether  it  was  coming  out  of  the  south  cut 
when  you  first  saw  it. 
\  A.  Yes,  sir. 

Q.  State  whether  or  not,  Mr.  Stroy,  the' train  was  com- 
ing out  of  the  south  cut  when  it  first  whistled  ajid  whether 
or  not  it  was  Ixjfore  it  reached  the  whistling  post. 

A.  It  came  out  of  the  south  cut  and  before  it  seemed 
to  come  to  the  whistling  post,  as  I  said  before,  I  saw  the 
steam  pop  up  on  the  engine  and  then  directly  the  sound 
came  from  the  whistle. 

Q.  How  far  would  you  say  that  whistle  could  be  heard, 
what  distance? 

A.  I  should  judge  about  two  or  three  miles. 

Q.  Was  it  plain  and  distinct? 

A.  just  as  plain  as  could  be. 

Q.  You  had  no  difficulty  in  hearing  it? 

A.  No,  sir. 

<Q.  How  far  were  you  from  it? 

A,  Eighty  rods. 

In  an  able  and  searching  cross-examination  his  evidence 
^  w;jas  strengthened  rather  than  discredited. 

flenry  Baumgardner  was  plowing  com  in  a  field  just 
east  of  the  crossing  at  the  time  of  the  accident,  and  testi- 
fied as  follows : 

'Q.  Do  you  Remember  the  time  of  the  accident  in  ques- 
tion? 

A,  Yes,  sir. 

Q.  Where  were  you  at  that  time? 

A.  Plowing  com. 

Q.  Who  for,  at  that  time? 

A.  Mr.  Stroy. 

Q.  And  where  were  you  plowing  com? 

A.  About  twenty  or  thirty  rods  east  oif  the  railroad 
track. 

Q.  You  know  where  the  crossing  is  in  question? 
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A.  Yes,  sir. 

Q.  You  know  where  the  whistling. post  south  of  that 
crossing  is? 

A.  Yes,  sir. 

Q.  Which  way  were  you  from  the  crossing? 

A.  East  side  of  the  railroad.  '  ' 

Q.  How  far  from  the  railroad? 

A.  About  twenty  or  thirty  rods. 

Q.  Did  you  see  the  train  that  collided  with  the  team? 

A.  No,  sir. 

Q.  Did  you  hear  it? 

A.  No,  sir. 

Q.  I  mean  the  train  that  was  in  the  collision,  did  yoli 
see  that  train  that  day? 

A.  Yes,  sir. 

Q.  Where  did  you  first  see  it? 

A.  I  saw  the  train  coming  through  the  cut 

Q.  Which  cut  do  you  speak  of? 

A.  The  cut  where  the  accident  happened. 

Q.  Where  did  you  first  see  the  train,  where  was  it  when 
you  first  saw  it? 

A.  North  of  that  grove  there  when  it  passed  the  grova 

Q.  Was  it  north  or  south  of  the  whistling  post? 

A.  A  little  bit  north. 

Q.  When  did  you  hear  the  train  whistle  if  at  all? 

A.  It  was  south  of  the  whistling  post  ^   • 

Q.  How  many  times  did  you  hear  the  train  whistle? 

•A;  Several  times. 

Q.  How  long  did  it  continue  to  whistle,  where  was  the 
train  when  the  whistling  stopped? 

A.  It  whistled  all  the  way  through  the  cut.  ; 

Q.  Commenced  whistling,  you  say,  south  of  the  whist- 
ling post? 

A.  YeS;  sir. 

Q.  How  far  south  of  the  whistling  post  wajd  it'wh^D. 
you  heard  it  whistle? 
^  '^il'Y'couldn^t  say  how  far  it  was  sbuth. 

Q.  Was  it  a  loud  whi«itle?  ^     --J 
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A.  Oh,  I  couldn't  say  that,  how  loud  it  was. 

Q.  How  far  do  you  think  a  person  could  hear  the 
whistle? 

A.  A  couple  of  miles. 

J.  C.  Stroy,  Jr.,  who  was  aldo  plowing  corn  in  a  field 
but  a  few  rods  from  where  the  accident  occurred  testified 
as  clearly  and  directly  to  the  same  effect.  Also  Mr.  Lefler, 
Who  was  buying  grain  at  the  time  and  was  driving  across 
the  country  with  his  team,  and  was  about  a  mile  east  of 
the  crossing  where  the  accident  happened,  who  testified 
that  he  saw  the  train  when  it  was  leaving  Murdock,  heard 
it  whistle  at  the  crossing  a  mile  from  Murdock,  and  heard 
it  whistle  at  the  crossing  in  question.  He  says  that  he 
heard  it  whistle  several  times  while  it  was  south  of  the 
crossing  and  that  there  were  several  blasts  each  time, 
he  could  hear  it  plainly. 

Several  others  who  were  working  in  the  fields  near  by 
the  accident  testified  clearly  and  positively  to  the  same 
facts. 

Also  some  passengers  upon  the  train  gave  clear  and 
positive  testimony  to  the  same  effect.  The  plaintiff  pro- 
duced but  one  witness  who  testified  upon  that  point  This 
was  Henry  Hollenbeck,  a  pasenger  on  the  train,  who  was 
asked: 

Q.  State  whether  or  not  they  whistled  or  rang  the  bell 
before  reaching  the  crossing. 

A.  No,  sir,  I  don't  think  they  did. 

And  upon  cross-examination  he  was  questioned,  and  an- 
swered a»  follows: 

Q.  How  far  was  the  train  north  of  the  crossing  when 
you  heard  the  whistling? 

A.  They  had  commenced  slacking  up. 

Q.  About  how  far  north  of  the  crossing? 

A.  Probably  a  quarter  of  a  mile, 

Q.  When  you  heard  the  whistle  the  first  time? 

A.  Yes,  sir. 

Q.  Now  prior  to  that  time,  all  you  know  is,  you  didn't 
hear  any  bell  or  whistle? 
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A.  No,  sir,  I  didn't  hear  any  whistle  or  bell. 

Q.  This  is  all  you  know  about  it  that  you  didn't  hear 
any  whistle  or  bell? 

A.  I  know  I  didn't  hear  it 

Q.  This  is  all  you  do  know  about  it,  isn't  it? 

A.  I  don't  think  they  whistled. 

Q.  You  don't  know? 

A.  I  am  willing  to  swear  that  they  did  not  whistle. 

On  re-direct  examination  he  was  asked. 

Q.  With  reference  to  the  time  you  felt  this  jolt^  when 
did  the  whistle  sound? 

A-  Some  time  after. 

Q.  Right  after? 

A-  Yes,  sir. 

The  defendant  then  asked  him : 

Q.  About  a  quarter  of  a  mile  from  the  crossing? 

A.  Yes,  sir,  I  should  think  so. 

He  was  then  asked  by  the  plaintiff: 

Q.  You  wish  the  jury  to  understand  that  die  train 
didn't  commence  whistling  until  about  the  time  it  stopped? 

Defendant  excepted  as  leading  and  suggestiye^  and  the 
court  said : 

"State  the  facts.''    Whereupon  he  answered : 

A.  Yes,  sir,  they  commenced  whistling,  well  after  they 
commenced  to  stop,  the  first  I  heard  after  I  felt  the  jar,  I 
heard  the  whistla 

This  was  all  of  the  testimony  given  by  this  witness  upon 
this  point  It  is  to  the  effect  that  he  heard  the  whistle 
after  the  train  had  passed  the  crossing  about  a  quarter 
of  a  mile  and  that  he  did  not  hear  the  whistle  before  that 
time. 

"Judges  are  no  longer  required  to  submit  a  case  to  the 
jury  merely  because  some  evidence  has  been  introduced 
by  the  party  having  the  burden  of  proof,  unless  the  evi- 
dence be  of  such  a  character  that  it  would  warrant  the 
jury  to  proceed  in  finding  a  verdict  in  favor  of  the  parl^ 
introducing  such  evidence."  Commissioners  of  Marion 
County  V.  Clark,  4  Otto  (U.  B.),  278,  24  L.  ed.  59. 
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"(Conflicting  evidence  is  for  the  jury  to  weigh,  and 
"ivhen-  there  is  a  conflict  in  evidence  upon  a  material  issue 
It  is  error  to  direct  a  verdict  for  either  party."  Pawton  v. 
State,  60  Neb.  763. 

The  rule  has  been  similarly  stated  in  many  decisions  of 
this  court,  in  some  with  language  possibly  not  so  accurate. 
To  say  that  evidence  is  conflicting,  is  to  imply  that  there 
is  substantial  evidence  upon  either  side  of  the  controversy. 
A  fact  may  be  so  conclusively  established  by  evidence  that 
{flight  and  suspicious  evidence  will  not  be  allowed  to  over- 
throw it  We  can  not  upon  this  record  say  that  the  jury 
must  have  found  that  the  plaintiff  had  established  the 
fact  of  negligence  of  the  company  in  not  sounding  the 
whistle  or  ringing  the  bell.  The  verdict  is  a  general  one, 
and  the  jury  may  have  reached  its  conclusion,  under  the 
instruction  given  by  the  court,  as  will  be  hereinafter 
shown,  without  finding  this  allegation  in  favor  of  the 
plaintiff.  We  will  not  assume  that,  against  such  over- 
whelming testimony,  the  jury  has  found  a  fact  to  be  estab- 
lished by  negative  testimony  of  such  character  as  this, 
where  the  finding  and  verdict  may  be  accounted  for  on 
other  grounds. 

2.  It  is  insisted  that  it  follows  that  the  court  should 
have  instructed  the  jury  to  return  a  verdict  for  the  defend- 
ant The  evidence  is  meager  and  unsatisfactory  as  to  the 
condition  of  the  highway  as  it  approached  this  crossing 
from  the  west  It  appears  that  there  is  a  descent  in  the 
grade  immediately  before  the  crossing  is  reached,  but  its 
extent  or  precipitancy  is  not  shown.  It  also  appears  that 
the  highway  passes  over  a  '^ilP'  as  it  approaches  the  cross- 
ing, but  the  altitude  or  decline  of  this  hill  is  not  shown, 
nor  does  its  distance  from  the  crossing  appear  exc^  thi^t 
it  was  not  more  than  forty  rods  distant  As  before  shown, 
lii6  track  as  it  approached  the  crossing  is  in  the  form  of  a 
curve  around  the  base  of  a  hill  three  hundred  or  four  hun* 
dred  feet  in  height  and  through  a  deep  cut  As  to  the 
Velocity  of  the  wind,  and  possibly  as  to  other  fact*  that 
may  have  x>bscui^ed  il^e  sound  of  the  whistle,  there  iaa  coib 
flict  in  the  evidence. 
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The  train  was  running  at  a  high  rate  of  speed.  The 
conductor,  engineer  and  fireman  of  the  train  uni'te  in  tes- 
tifying that  the  speed  was  not  greater  than  forty-five  miles 
an  hour.  Notwithstanding  the  weight  that  is  to  be  given 
to  this  testimony  on  account  of  the  experience  of  these  men 
in  running  passenger  trains  and  their  acquired  ability  to 
make  close  estimates  of  the  rapidity  of  the  motion  of  such 
trains,  still  it  is  more  or  lees  a  matter  of  judgment  or  es- 
timate, there  being  no  evidence  that  any  unusual  attention 
was  given  to  the  matter  by  them  at  the  time,  or  that  they 
had  any  opportunities  for  special  observation  or  compari- 
SOD.  The  engineer  testified  that  it  is  a  continuous  down 
grade  from  Murdock  to  the  crossing;  that  he  used  some 
steam  during  the  first  mile  from  that  station,  but  after- 
wards used  no  steam,  the  train  appareiitly  accelerating 
its  rate  of  speed  of  its  own  momentum,  it  being,  as  he  said, 
a  heavy  train  carrying  altogether  about  three  hundred  and 
fifty  tons  weight.  There  were  other  witnesses  who  saw 
the  train  and  estimated  that  its  speed  was  much  greater 
than  forty-five  miles  an  hour. 

Railway  crossings  are  always  places  of  danger.  It  is  the 
duty  of  the  company  to  take  all  reasonable  precautions  in 
constructing  crossings  to  lessen  the  danger  to  the  public 
in  crossing  its  road.  Whether  under  the  circumstances  the 
deceased  can  be  charged  with  negligence  in  not  observing 
the  signals  given  by  the  engine  was  a  question  for  the  jury. 
TJifeder  these  conditions  it  can  not  be  said  that  the  speed  at 
which  the  train  was  running  might  not  of  itself  render  it 
impossible  for  one  crossing  the  track  at  this  point  to  avoid 
such  an  accident  The  whole  question  as  to  whether  under 
all  the  circumstances  the  speed  of  the  train  was  such  as 
to  constitute  negligence  on  the  part  of  the  defendant 
should  have  been  submitted  to  the  jury  under  proper  in- 
structions. The  court  therefore  did  not  err  in  refusing  to 
direct  a  verdict  for  the  defendant 

3.  The  plaintiff  presented  fourteen  requests  for  instruc- 
tions to  the  jury  and  the  defendant  presented  fifteen.  It 
appears  that  the:trial  court  made  selections  from  these  re- 
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quests  in  framing  his  charge  to  the  jury,  and  the  result 
was  an  irreconcilable  conjBict  in  the  instructions  upon 
several  vital  points. 

In  the  secon.d  instruction  given  by  the  court  the  jury 
was  told: 

"The  gist  of  this  action  is  the  alleged  negligence  and 
wrongful  construction  of  defendant's  alleged  railroad  over 
and  across  an  alleged  highway  in  Oass  county.  ♦  ♦  ♦ 
The  alleged  negligence  of  the  failure  of  the  defendant  to 
construct  and  maintain  a  suitable  crossing  over  its  road  at 
such  point  and  to  keep  such  crossing  in  proper  repair." 

And  this  was  repeated  in  the  same  instruction  as  fol- 
lows : 

"You  are  instructed  therefore  that  the  issues  for  you 
to  decide  are:  Was  the  defendant  negligent  in  the  con- 
struction of  said  crossing ;  and  by  cutting  of  the  excavation 
at  said  point  and  the  construction  of  said  crossing,  did  it 
negligently  expose  the  deceased  to  unnecessary  danger  at 
such  crossing." 

But  in  the  7th  and  10th  instructions  the  court  said : 

"7.  The  jury  are  instructed,  that  there  is  no  evidence  in 
this  case  showing  or  tending  to  show  that  the  defendant, 
the  railway  company,  carelessly  or  negligently  constructed 
its  railway  at  the  point  where  the  collision  occurred,  or  for 
about  a  mile  to  the  southwest  thereof,  and  the  allegation 
in  the  plaintiflf's  petition  in  this  regard,  you  should  dis- 
regard and  dismiss  from  your  consideration. 

"10.  The  jury  are  instructed  that  the  plaintiflP  in  this 
petition  alleges  that  because  of  the  configuration  of  the 
grounds  at  and  about  the  crossing  where  the  collision  oc- 
curred and  the  manner  in  which  the  railway  approached 
and  crossed  the  highway,  it  was  necessary,  in  order  that 
said  crossing  might  be  safe,  that  it  should  have  been  con- 
structed either  beneath  or  above  said  track,  or  turned 
north  along  defendant's  right  of  way  twenty  rods  and  par- 
allel with  said  railway.  In  this  connection  you  are  in- 
structed that  no  evidence  has  been  offered  by  the  plaintiff 
tending  to  prove  this  allegation  in  the  petition  and  j^ow 
will  disr^ard  the  same  in  considering  your  verdict." 
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It  wafi  alleged  in  the  petition  and  stated  in  the  instnic- 
tions  that  when  the  defendant  constructed  the  railway 
across  the  highway   it   carelessly   and   negligently   con- 
structed the  same  at  a  point  a  half  to  a  mile  to  the  south- 
west of  the  crossing,  and  that  the  road  approached  the 
lugbway  through  a  deep  ciit  and  a  steep  down  grade,  and 
on  a  heavy  curve;  that  the  said  cut  continued  up  to  and 
beyond  the  highway  crossing;  that  the  defendant  care- 
lessly and  negligently  "caused  the  earth  taken  from  said 
cut  to  be  piled  up  on  its  right  of  way  immediately  west 
of  said  cut  and  parallel'  there\^ith  for  a  long  distance 
southwest,  to  wit,  about  five  hundred  feet,  and  thereby 
caused  the  track  of  said  road  to  be  buried  deep  from  sight 
of  the  traveling  public  approaching  the  said  railway  .along 
tile  said  highway  and  to  the  west  of  said  track,"  and  that 
because  of  the  negligent  and  careless  construction  of  said 
railway  it  was  impossible  for  the  traveling  public  ap- 
proaching said  crossing  from  the  west  to  see  trains  ap- 
proaching said  crossing  from  the  southwest  from  any  point 
along  the  highway  within  one  mile  west  of  said  crossing 
and  "that  because  of  the  configuration  of  the  grounds  at 
uid  about  said  crossing,  and  the  manner  in  which  the  de- 
•feadaiit's  railway  approached  and  crossed  said  highway  it 
was  necessary,  in  order  that  the  said  crossing  might  be  safe 
and  coDvenient  for  use,  that  the  said  highway  where  the 
aatd  railway  crossed  the  same  should  have  been   con- 
structed either  beneath  or  above  said  track,  or  that  it 
should  have  been  turned  north  along  defendant's  right  of 
way,  about  twenty  rods  and  parallel  with  the  said  railway, 
•where  it  could  have  been  constructed  under  said  railway 
and  then  turned  south  till  it  would  have  intersected  the 
said  highway  on  the  west  side  of  said  railway ;  that  said 
highway  could  have  been  so  changed  and  arranged  with- 
out great  expense,  and  the  crossing  thereof  by  the  defend- 
ant's line  of  railway  made  safe  and  secure,  yet  the  defend- 
ant, regardless  of  its  duties  to  the  public,  negligently  and 
carelessly  omitted  so  to  do,  but  negligently  and  carelessly 
permitted  its  said  crossing  to  remain  a  dangerous  and 
unsafe  way  for  the  traveling  public." 
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There  is  no  evidence  that  the  location  of  the  tracks  or 
making  the  cuts  and  embankments  were  improper  or  un- 
necessary in  the  construction  of  the  road.  If  therefore  the 
defendant  in  the  construction  of  the  crossing  neglected 
reasonable  and  proper  precautions  to  guard  the  safety  of 
the  public  in- passing  over  this  crossing,  it  should  have 
been  shown  t.o  the  jury  in  support  of  the  allegation  of 
negligence  on  the  jxirt  of  the  company.  The  plaintiff 
attempted  to  do  this  by  showing  that  "it  is  practicable  to 
construct  either  an  undergi*ound  or  an  overhead  crossing 
for  a  highway  at  the  point  where  the  Rock  Island  road 
crosses  the  town  line  road." 

The  witness  Hilton,  who  was  a  surveyor  and  civil  en- 
gineer, testified  it  was  not  practicable  to  do  either.  He 
stated  no  rea*son  for  his  conclusion,  but  being  the  plain- 
tiflPs  witness  and  the  only  one  on  this  point,  the  plaintiff 
is  clearly  bound  by  this  testimony,  so  that  the  7th  and 
10th  instructions  alK)ve  quoted  were  applicable  to  the 
evidence.  It  was  the  duty  of  the  jury  to  follow  these  in- 
structions of  the  court,  and  the  court  erred  in  giving  in- 
struction  numlKTcnl  2  in  conflict  with  these  instructions. 

"An  instruction  which  misstates  the  law  is  nvit  cured 
by  other  instructions  stating  it  correctly,  because  the  jury 
would  be  left  in  doubt  as  to  which  paragraph  was  correct.*' 

"In  such  cai=?e  it  is  imp<xssible  to  say  which  instruction 
the  jury  followed,  and  the  correct  instructions  do  n6t  cure 
the  error."    Richardson  v.  Halstead,  44  Neb.  606. 

There  ai'e  726  assignments  of  error  largely  relating  to 
alleged  errors  in  rulings  upon  the  reception  and  exclusion 
of  evidence.  'These  questions  are  not  liable  to  arise  upon 
another  trial  of  the  case  and  their  discussion  at  this  time 
is  unnecessary.  Other  assigned  errors  are  disposed  of  in 
the  foregoing  discussion. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded, 

BsvEBSEn). 
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PfBST  National  Bank  op  Plattsmouth,  Nbbeaska,  v. 
Francis  N.  Gibson  bt  ah 

FiUD  BiAT  6,  1903.    No.  12,679. 

1.  Traudulent  Transfer:   Negessabt  Pabtt.    To  a  petiilon  in  equity 

alleging  fraudulent  transfers  of  property  and  seeking  to  reach 
the  fund  conyeyed,  the  debtor  who  transferred  them  is  a  heces- 
Bary  party. 

2.  Venue.    Such  action  may  he  commenced  where  the  debtor  resides 

and  the  transferee  served  with  summons  at  his  residence  in  an- 
other county. 

EB30R  to  the  district  court  for  Cass  county :  Paul  Jes- 
SHN,  i>iSTBiGT  JuDGB.    Reversed. 

A.  N,  Siillivan,  for  plaintiff  in  error. 

Stephen  L.  Geisthardt,  contra. 

Hastings^  G. 

The  errors  alleged  in  this  action  are : 

First,  That  i|ie  court  erred  in  sustaining  the  motion  of 
defendant  Francis  N.  .Gibson  to  quash  service  of  summons 
had  upon  him  in  Lancaster  county ; 

Second,  Error  in  dismissing  the  case  as  to  the  defend- 
ant Gibson ; 

Third,  Error  in  sustaining  the  demurrer  filed  by  the 
defendant  Carter; 

Fourth,  Error  in  dismissing  the  action. 

It  is  asked  that  the  rulings  be  reversed  and  the  case  re- 
manded as  against  both  defendants. 

The  fundamental  question  in  this  case  is:  Whether  or 
not  John  M.  Carter  was  a  hona  fide  defendant  in  this  ac- 
tion;  and  that  question  is  to  be  determined  from  an  inspec- 
tioii  of  the  petition.  Of  course,  if  Carter  was  not  a  bona 
fide  defendant  and  there  is  no  cause  of  action  alleged 
against  him,  under  the  numerous  holdings  of  this  court, 
jthere  would  be  no  authority  for  serving  summons  upon 
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the  defendant  Gibson  in  Lancaster  county,  the  action  hav- 
ing been  commenced  in  Cass  county,  and  commenced  there 
on  the  ground  that  John  M.  Garter,  who  resided  there,  was 
a  proper  party  defendant 

Dunn  V.  Haines^  17  Neb.  560,  and  the  several  cases  fol- 
lowing it,  and  the  latest  one^  Barry  v.  Wachosky,  57  Neb. 
534,  all  hold  that  there  must  be  a  right  of  action  against 
the  resident  defendant^  in  order  to  give  ajiy  jurisdiction 
over  defendants  who  reside  and  are  served  in  other 
counties. 

As  above  stated,  the  question  is  upon  the  petition,  as  a 
demurrer  on  Garter^s  behalf  was  sustained  and  the  action 
thereupon  dismissed.  The  defendant,  Gibson,  is  the  only 
one  appearing  in  this  court;  and  he  claims  that,  as  against 
him,  there  is  no  final  order  in  the  case;  that  he  only  ap- 
peared in  Cass  county  to  object  to  the  jurisdiction  and  is 
not  responsible  for  the  fact  that  after  such  appearance, 
and  the  sustaining  of  the  objections,  the  court  dismissed 
the  action  as  to  him.  It  is  alleged  that  this  action  of  the 
court  was  taken  in  bis  absence  and  not  at  his  request,  and 
that,  therefore,  plaintiff  can  not  complain,  even  after  the 
final  dismissal  of  the  action  against  Garter,  also.  This  is, 
apparently,  on  the  ground  that  the  entry  of  the  dismissal 
must  be  construed  as  being  taken  at  plaintiff's  request  and, 
therefore,  was  a  waiver  of  any  error  there  could  be  in  sus- 
taining Gibson's  objections  to  the  jurisdiction.  It  api)earB 
from  the  record,  however,  that  plaintiff  tocA  exceptions  to 
the  dismissal  and  he  can  hardly  be  held  responsible  for  it. 

The  authorities  cited  to  the  point  that  an  order  sustain- 
ing objections  to  the  jurisdiction  is  not.  final,  Lewis  v. 
Barker^  46  Neb.  662,  and  the  prior  decisions  in  this  state 
to  the  same  effect,  following  School  District  v.  Cooper,  29 
Neb.  433,  doubtless  settle  this  point;  but  a  judgment  of 
dhrmissat  is,  of  course,  final.  If  the  action  of  the  court  in 
MMtaining  the  demurrer  of  Carter  is  upheld,  then  the  judg- 
ment of  dismissal  is  right.  If  that  action  of  the  court,  hBW* 
ever,  was  wrong  and  should  be  reversed,  theft  it  is  clear 
that  the  action  in  sustaining  Gibson's  objections  to  the 
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jttrisdiction  is  also  wrong  and  should  be  reversed.  It  seems 
clear  that  it  was  entirely  competent  for  plaintiff  to  bring 
the  final  judgment  of  dismissal,  the  dismissal  as  to  Gibson 
and  the  sustaining  of  Gibson's  objections  to  the  jurisdic- 
tion, all  three,  before  this  court  as  he  has  sought  to  do  by 
the  petition  in  error.  It  seems  clear,  therefore,  as  above 
indicated,  that  if  the  petition  in  this  action  shows  Carter 
to  have  been  a  proper  party  defendant,  and  a  good  cause 
of  action  against  him,  then  Gibson,  against  whom  the 
principal  relief  is  asked,  could  be  served  with  summons 
in  Lancaster  county  and  required  to  answer  the  action  in 
Cass  county. 

The  allegations  of  the  petition,  which  is  somewhat 
lengthy,  are : 

First,  That  plaintiff  is  a  corporation. 

Seco7idj  That  in  1886  it  recovered  a  judgment  against 
John  M.  Carter  for  |778.70  and  that  execution  was  issued 
upon  it  and  returned  unsatisfied. 

Thirdy  That  when  the  judgment  was  rendered  Carter 
owned  in  fee  80  acres  of  land  in  Cass  county  which  is  de- 
scribed. 

Fourth,  That  Carter  in  May,  1887,  entered  into  a  fraud- 
ulent and  collusive  agiheement  with  Francis  N.  and  B.  A. 
Gibson,  brothers,  by  which  Benjamin  A.  took  an  assign- 
ment of  a  decree  of  the  Cass  county  district  court  in  favor 
of  Beardsley,  Clark  &  Davis  against  Carter  rendered  in 
1883;  that  the  decree  had  been  fully  paid  off  and  dis- 
charged and  the  assignment  was  solely  in  order  to  defraud 
plaintiff  and  other  creditors; 

Fifth,  That  Benjamin  A.  Gibson,  acting  in  concert  with 
the  other  two  as  conspirators,  procured  an  order  of  sale 
and  caused  this  land,  with  others,  to  be  sold  under  pretense 
of  satisfying  the  said  decree  and  Benjamin  A.  Gibson  pur- 
chased tiie  land  and  procured  a  confirmation  of  the  sale 
and  a  sheriff's  deed ; 

8wth,  That  Benjamin  A.  Gibson  in  November,  1887,  con- 
veyed this  80  acres  of  land  in  question  to  Francis  N.  Gib- 
mi  in  pursuance  of  the  fraudulent  agreement  and  the 
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latter  entered  into  possession  and  held  it  till  March  1, 
1901,  and  appropriated  to  his  own  use  the  rents  and  profits, 
amounting  to  not  less  than  |300  a  year;  tiiat  none  of  these 
rents  and  profits  have  been  paid  to  Carter  and  the  latter 
is  now,  and  has  been  ever  since  the  rendition  of  plaintiff's 
judgment,  insolvent; 

Seventhy  That  in  August,  1889,  plaintiff  commenced  an 
action  in  the  district  court  for  Cass  county  to  set  aside 
the  conveyance  by  sheriff's  deeil  to  Benjamin  A.  Gibson, 
and  by  Benjamin  A.  to  his  brotlier,  for  the  reason  that  the 
conveyances  were  in  fraud  of  plaintiff  and  Carter's  other 
creditors,  and  Carter  and  both  Gibsons  were  parties  de- 
fendants and  filed  answers,  and  judgment  was  recovered 
against  botJhi  Benjamin  A.  and  Francis  N.  Gibson  for  the 
full  amount  of  plaintiff's  judgment;  that  appeals  wei*e 
prcxsocuted  by  both  of  said  parties  to  this  court  and  the 
personal  judgment  against  Francis  N.  Gibson  reversed  be- 
cause  he  had  made  no  disposition  of  the  land;  that  the 
said  Benjamin  A.  Gibson  has  absconded  and  is  insolvent; 

Eighth,  That  afterward  such  proceedings  Were  had  in 
that  action,  that  a  decree  was  rendered  in  favor  of  plain- 
tiff and  against  Francis  N.  Gibson,  holding  that  plaintiff's 
judgment  was  a  legal  and  valid  lien  upon  the  Idnd,  and 
from  that  decree  Francis  N.  Gibson  prosecuted  an  appeal 
to  this  court,  where  it  was  affirmed,  and  Francis  N.  Gib- 
son's occupancy  of  the  land  was  declared  without  color 
and  tortious; 

Ninth,  That  tlie  land  was  in  April,  1901,  sold  upon  a  de- 
cree of  tlie  circuit  court  of  the  United  States  for  the  dis- 
trict of  Nebraska,  upon  a  lien  prior  to  plaintiff's,  and 
plaintiff's  decree  against  the  land  became  wholly  worth- 
less, and  plaintiff  is  entirely  unable  to  collect  its  judgment 
except  by  compelling  Francis  N.  Gibson  to  account  for 
•  the  rents  and  profits  of  the  land  during  the  time  of  his 
possession.  The  prayer  of  the  petition  is  that  an  account 
may  be  taken  of  the  amount  due  from  Francis  N.  Gibeon. 
to  the  defendant  Carter  as  rents,  issues  and  profitji  of  the 
land ;  that  judgment  be  rendered  against  Gibson  in  favoc 


Vol.  69 j  JAiiUAEY  TERM,  1903.  ^ 

First  Nat  Baxtk  of  Piattsmonth  r.  Gibson. 


of  Garter  and  that  plaintiff  be  subrogated  to  the  rights  of 
said  Garter  to  the  extent  of  the  amount  due  on  said  judg- 
ment and  that  plaintiff  may  be  awarded  execution  there- 
for,, and  for  general  relief. 

Counsel  for  defendant  in  error,  Gibson,  hardly  seems  to 
contend  that  Carter  was  not  a  proper  party  defendant  but 
that  his  interest  not  being  entirely  adverse,  and  in  fact  he 
having  an  interest  to  get  his  judgment  paid  oilt  of  this 
fund;  for  the  purpose  of  conferring  jurisdiction,  he  should 
be  held  and  considered  as  in  fact  a  plaintiff,  and  that  any 
action  brought  upon  this  claim  should  be  brought  in  Lan- 
easter  county  where  Gibson  resides. 

Cferman  Nat.  Ba/nk  of  Hastings  v.  First  Nai.  Bank  of 
Hastings^  59  Neb.  7,  is  cited  as  also  the  same  case  in  55 
Neb.  86,  to  the  proposition  that  this  is  merely' a  proceed- 
ing nnder  section  532  of  the  code,  and  it  is  urged  that 
there  is  no  allegation  of  fraud  as  against  the  plaintiff 
on  the  part  of  Francis  N.  Gibson,  and  nothing  to  indi- 
cate that  this  is  not  simply  a  legal  right  on  the  part  of 
Garter  against  Gibson,  which  the  bank  is  seeking  to  en- 
force for  its  own  benefit 

We  do  not  think  this  position  is  tenable.  The  action 
seems  to  us  to  be  much  more  in  the  nature  of  a  creditor's 
bill.  The  allegation  is  that  by  an  arrangement  between  the 
two  Gibsons  and  Carter  to  which  Francis  N.  Gibson  is  al- 
leged to  have  been  a  party,  and  for  the  purpose  of  defraud- 
ing the  plaintiff  and  other  creditors  of  Carter,  a  paid  off 
decree  was  assigned  to  Benjamin  so  as  to  get  the  title  to 
this  land,  which  was  subject  to  the  lien  of  plaintiff's  judg- 
ment^ out  of  Carter  through  Benjamin  A.  to  Francis  N. 
Gibson. 

It  seems  clear  that  Carter  if  he  was,  as  alleged,  a  party 
to  the  fraud,  would  himself  have  no  right  to  assert  a  claim 
to  the  land,  or  to  the  income  from  it.  Under  the  holding 
inthe  case  of  Oerma^n  Nat.  Bank  v.  First  Nat  Ba/nk^  supra, 
only  a  legal  right  of  action  on  Carter's  part  would  support 
a  direct  suit,  under  section  532  of  the  code,  on  the  pjain- 
tUTs  part  against  Francis  N.  Gibson.    It  seems  clear  that 
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equity  must  be  resorted  to  in  order  to  raider  these  facts 
available,  and  it  has  been  held  that  section  632  does  not 
abrogate  or  supersede  the  remedy  in  equity.  Monroe  v. 
Reid,  Murdoch  &  Co.,  46  Neb.  316,  328;  Bepediot  v.  T.  L. 
V.  Land  &  Cattle  Co.,  66  Neb.  236. 

<<The  judgment  debtor  is  a  necessary  party  in  all  actions 
brought  by  creditors  to  subject  property  which  it  is  claimed 
was  fraudulently  transferred,  and  without  him  the  action 
can  not  proceed  to  judgment.  The  person  to  whom  the 
property  has  been  transferred  is  also  a  necessary  part^.'' 
Maxwell,  Code  Pleading,  page  167 ;  citing  Logo/ti  v.  Hale, 
42  Cal.  645;  Lawrence  v.  Bank  of  the  Republic,  35  N.  Y. 
820;  Miller  v.  Hail,  70  N.  Y.  250,  252. 

This  doctrine  seems  to  have  the  sanction  of  Chief  Justice 
Marshall  in  United  States  v.  Howland  d  Allen,  4  Wheats 
(U.  S.)  108.  This  last  and  other  cases  may  be  found  col- 
lected in  14  Century  Digest,  col.  508. 

As  above  suggested,  the  necessity  of  making  the  judg- 
ment debtor,  who  has  transferred  property  fraudulently^  a 
party  to  an  equitable  action  is  hardly  disputed  by  GibsfMi'a 
counsel  in  this  case.  As  we  have  concluded  that  the  peti- 
tion is  one  in  equity,  there  seems  no  doubt  that  Carter  was 
a  proper  pai*ty  and  that  jurisdiction  attached  in  Cass 
county.  No  defect  in  the  petition  itself  has  been  pointeA 
out  As  above  suggested,  Carter  makes  no  appearance^ 
and  Gibson  and  his  counsel  are  evidently  afraid  of  sulMnit- 
ting  themselves  to  the  jurisdiction  of  the  court 

We  have  observed  no  fatal  defect  in  the  petition.  Of 
course,  if  these  proceedings  are  collusive  as  between  plain- 
tiff and  Carter,  as  Gibson's  counsel  suggests,  that  fact  can 
be  shown. 

It  is  recommended  that  the  judgment  of  dismissal,  the 
Older  sustaining  the  demurrer  and  also  that  sustaining 
the  objections  of  defendant  Gibson,  to  the  jurisdiction  of 
the  Cass  county  district  court,  be  reversed  and  Uie  cansft 
remanded  for  further  proceedings.  ^ 

KiBKPATBiOK,  C,  concurs. 
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By  the  Court :  For  the  reasons  stated  in  the  for^mug 
opinion  the  judgment  of  dismissal,  the  order  sustaining 
the  demurrer,  and  also  that  sustaining  the  objections  of 
defendant,  Gibson,  to  the  jurisdiction  of  the  Cass  county 
district  court,  are  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Bevkrsed. 


EtijL  M.  Boss  v.  Dbmpsteb  Mill  Manufacturing  Com- 
pany. 

FiifD  BiAT  6,  1903.    No.  12,834. 

Appaal  and  BiTor:  Fhtal  Obdkb.  An  order  setting  aside  a  Judgm^it 
or  decree,  fixing  the  time  for  filing  pleadings  and  setting  the 
cause  down  for  a  new  trial,  under  section  602  of  the  code,  is  not 
a  final  order  from  which  appeal  or  error  will  lie  before  trial  and 
a  final  Judgment. 

Ebbdr  to  the  district  court  for  Oage  county :  Charlbs 
B.  Lbtton,  District  Judgb.  Proceeding  in  error  dis- 
tnisged. 

O.  M.  Johnston,  for  plaintiff  in  error. 

Frcmk  N.  Prout,  William  B.  Rose,  Alfred  Hazlett  and 
Fulton  Jdck,  contra. 

Barnes,  O. 

Plaintiflf  ia  error,  Ella  M.  Rose,  obtained  a  decree  in 
the  district  court  for  the  foreclosure  of  a  certain  real 
estate  mortgage  against  Dempster  Mill  Manufacturing 
Company,  defendant  in  error,  together  with  certain  others 
who  were  the  mortgagors.  The  premises  w^ere  sold  for 
much  less  than  the  amount  due  on  the  decree;  the  sale  was 
confirmed,  and  afterwards  a  deficiency  judgment  was  ren- 
dered, by  default,  against  the  defendant  for  the  remainder 
due  on  the  decree,  on  the  alleged  ground  that  it  had  as- 
sumed and  agreed  to  pay  the  mortgage  debt    Af  terwardsr 
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defendant  filed  a  petition  under  section  602  of  the  code,  to 
set  aside  the  judgment  and  allow  it  to  file  an  answer  and 
defend  against  the  alleged  liability.  On  the  hearing  the 
court  found  for  the  petitioner,  opened  up  the  judgment, 
fixed  the  time  for  pleading  and  set  the  cause  down  for. 
trial.  From  that  order  the  plaintiff  prosecuted  error  to 
this  court,  and  the  defendant  now  moves  to  dismiss  for 
the  reason  that  the  order  was  not  a  final  one  and  that  no 
appeal  or  proceeding  in  error,  can  be  predicated  thereon. 
This  presents  the  single  question  as  to  whether  an  order 
opening  up  or  setting  aside  a  judgment  or  decree  and 
granting  a  new  trial  in  the  case,  under  section  602  of  the 
code,  is  a  final  order  or  judgment  from  which  appeal  oar 
error  will  lie. 

In  the  case  of  Morse  d  Co.  v.  Engle^  26  Neb.  247,  it  was 
held  that  such  an  application  to  open  up  a  decree  was 
not  a  new  action  but  a  proceeding  in  the  original  ona  A 
final  order  or  judgment  in  such  a  proceeding,  to  be  appeal- 
able, must  at  once  put  an  end  to  the  action  by  declaring 
that  the  plaintiff  has  or  has  not  entitled  himself  to  recover 
the  remedy  for  which  he  sues. 

Tried  by  this  test  the  order  in  question  is  not  a  final  (me, . 
but  merely  vacates  the  decree  or  deficiency  judgment  and 
allows  the  defendant  to  file  an  answer  and  make  its  diefense. 
It  leaves  the  original  action  to  recover  a  deficiency  judg- 
ment undetermined  in  the  trial  court.  Cockle  SeparatQr 
Mfg.  Co.  V.  Clark,  23  Neb.  702;  Merle  &  Heaney  Mfg.  Co. 
V.  Wallace,  48  Neb.  886. 

This  question  was  again  before  the  court  In  Browne  v. 
Croft,  S  Neb.  (Unof.)  133.  The  opinion  on  rehearing  will 
be  found  in  3  Neb.  (Unof. )  134.  Following  the  cases  above 
cited  it  was  again  held  that  an  order  vacating  a  judgment 
and  permitting  an  answer  to  be  filed,  thus  leaving  the  case 
for  trial  on  its  merits  in  the  district  court,  is  not  a  final 
judgment  in  the  case  from  which  appeal  or  error  will  lie. 
Before  such  an  order  can  be  reviewed,  there  must  be  a 
final  judgment  in  the  case  which  disposes  of  it  on  its 
merits. 


Vol.69]  JANUARY  TERM,  1903.  29 


Cltr  of  Omaha  t.  State. 


It  follows  that  the  motion  to  dismiss  is  well  taken,  and 
we  recommend  that  it  be  sustained  and  the  proceeding  in 
error  dismissed. 

AiiBBRT  and  Glanyiii^  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  motion  be  sustained  and  the 
proceeding  in  error  dismissed. 

Pbocess>ing  in  bbbob  dismissed. 


Omr  OF  Omaha  bt  al.  v.  Stath  of  Nebraska,  ex  rei,. 
Alphonsb  Metzger. 

FIX2D  Mat  6,  1903.    No.  13,096. 

1.  Sminent  Domain:  Damages.    The  proylslon    of  section  158,  chapter 

12a,  C<»npiled  Statutes,  1901.  relative  to  the  afisetament  of  dam- 
ages against  abutting  and  adjacent  lands,  for  lands  appropriated 
by  a  city  in  the  exercise  of  the  right  of  eminent  domain,  does  not 
contemplate  the  creation  of  a  fund  thereby  to  pay  the  owners  of 
lands  iq>pfopriated,  but  provides  a  means  whereby  the  city  may 
reimburse  itself,  in  whole  or  in  part,  for  payment  made  to  such 
owners. 

2.  Tortions  Appropriation:    Remedy   of  Owner.     Where  a  city  tor- 

tiously  appropriates  private  land  to  the  public  use,  the  owner  of 
the  land  thus  appropriated  is  not  bound  to  look  to  the  fund  con- 
templated by  said  section  158  for  the  payment  of  a  Judgment, 
rendered  in  an  action  brought  by  him  to  recover  damages  for 
such  appropriation  of  his  property. 

2.  Gonstmction  of  Statute.    The  "special  fund"  referred  to  in  section 

7  of  said  chapter  has  no  reference  to  the  assessment  levied  in 

pursuance  of  said  section  158,  but  refers  to  a  levy  made  for  the 

•  payment  of  a  specific  Judgment  in  pursuance  of  section  2,  article 

VI,  chapter  77^  Compiled  Statutes. 

i.  Ii0V7  of  Assessment:  No  Pebsonal  LiIAbilitt.  The  levy  of  the 
assessment  contemplated  by  said  section  158  imposes  no  personal 
liability  upon  the  owner  of  the  land  against  which  it  is  assessed. 

Error  to  the  district  court  for  Douglas  county :  Gut  B. 
O.  Bbad,  Distriot  JuDoa    Afflrmed. 
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CqatI  C.  Wright  and  W.  J.  Connell,  for  plaintiffs  in  error. 
Joel  W.  West  J  contra^. 

AliBBBTy  G. 

In  1894  Fannie  Croft,  as  trustee,  held  the  legal  title  to 
a  tract  of  land  within  the  corporate  limits  of  the  city  of 
Omaha.  In  that  year,  the  city  took  tortious  possession 
of  a  strip  of  such  tract,  for  the  purpose  of  widening  one  of 
its  streets^  without  any  proceedings  to  condemn  the  same 
as  required  by  law  for  the  exercise  of  the  right  of  eminent 
domain. 

Afterward,  said  trustee  brought  an  action,  in  the  district 
court  for  Douglas  county,  against  the  city  to  recover  dam- 
ages for  the  wrongful  appropriation  of  her  property,  in 
which  she  recovered  a  judgment  for  |874.66,  and  costs  of 
suit  The  judgment  of  the  district  court  was  affirmed  by 
this  court  March  21,  1900.  City  of  OmaJia  v.  Croft,  60 
Neb.  57.  After\\^ard,  and  before  the  proceedings  had  for 
the  levy  of  the  special  assessment  hereinafter  mentioned, 
the  ownership  of  the  judgment,  and  the  title  to  the  tract 
of  land,  less  the  strip  appropriated  by  the  city,  i>assed  to  a 
third  party,  who  in  turn  assigned  the  judgment  to  the  re- 
lator in  this  case. 

On  the  11th  day  of  April,  1901,  the  city  eoandl)  by 
resolution,  directed  the  city  engineer  to  prepare  a  plan  of 
assessment  to  pay  the  judgment,  and  submit  the  same  to  the 
city  board  of  equalization.  The  city  engineer  prepared 
and  submitted  a  plan,  which  contemplated  a  levy  of  a 
special  assessment  against  the  tract  of  land  from  which 
the  strip  was  taken,  of  f874.66,  the  full  amount  of  the  dam- 
ages recovered  in  the  action  hereinbefore  mentioned.  The 
plan  was  adopted  by  the  city  council,  and,  on  the  18th  day 
of  June,  1901,  a  special  assessment  in  the  sum  of  |874.66 
was  accordingly  equalized  and  levied  against  the  tract  of 
land  in  question.    The  aBsessment  was  never  paid. 

Afterward,  the  city  paid  into  court  the  costs  wfd  in- 
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terest  accrued  on  the  judgment,  and  tendered  the  a^HaagBee 
of  the  judgment  a  warrant  drawn  against  the  special  fund 
Bou^t  to  be  created  by  the  levy  above  mentioned.  Tke 
aasignee  of  the  judgment  refused  to  accq>t  Buch  warmat., 
and  made  demand  of  payment  of  the  remainder  due  on  the 
judgment  The  city  refused  to  comply  with  such  demand, 
and  the  assignee  of  the  judgment  instituted  proceedings  in 
the  district  court  against  the  city  and  its  proper  oficers, 
asking  a  writ  of  mandamus  requiring  the  issuance  6f  a 
warrant  drawn  against  the  .general  fund,  or  general  jedg- 
ment  fund,  of  the  city  for  the  payment  of  the  remainder 
due  on  his  judgment  The  issues  were  made  up,  and  the 
cause  submitted  to  the  courts  where  the  foregoing  fax^ts 
were  conclusively  established  by  the  pleadings  and  the 
evidence. 

The  trial  court  found  all  the  issues  in  favor  of  the  re- 
lator, **except  upon  the  issue  raised  pertaining  to  the 
validity  of  the  special  assessment  and  levy,"  hereinbefore 
mentioned,  and  granted  the  writ  as  prayed.  The  respond- 
ents bring  the  case  here  on  error. 

The  only  question  presented  in  this  case  is,  whether  the 
relator  is  required  to  look  to  the  fund  sought  to  be  raised 
by  the  special  assessment,  above  referred  to,  for  the  x»y- 
ment  of  the  remainder  due  on  his  judgment.  The  respond- 
ents contend  that  he  is,  and,  in  support  of  that  contention 
we  are  cited  to  the  following  provisions  of  chapter  12a, 
Compiled  Statutes  (Annotated  Statutes,  7456-7626) : 

^*Sec.  7.  Lands,  houses,  moneys,  debts  due  the  city,  and 
propertj  and  assets  of  every  description  belonging  to  any 
city  governed  by  this  act,  shall  be  exempt  from  taxation, 
execution  and  imle;  judgments  against  said  city  shall  be 
paid  out  of  the  judgment  fund  or  when  a  special  fund  is 
created  for  such  purpose,  out  of  such  special  fund." 

**Sec.  158.  The  council  shall  have  power,  and  is  hereby 
authorized,  to  assess  the  damages  awarded  or  recovered  for 
grading,  change  of  grade,  or  for  the  appropriation  of  priva-te 
^myperty,  upon  the  lots  and  lands  benefited,  which  shall 
almt  or  be  adjacent  to  the  street,  avenue  or  alley  graded, 
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or  for  the  opening,  extending  or  widening  of  which,  private 
property  shall  be  appropriated,  or  on  which  the  grade  shall  ^ 
be  changed,  and  in  case  of  the  appropriation  of  land  for 
the  widening  of  a  street,  avenue  or  alley,  the  council  may 
consider  for  the  purpose  of  determining  benefits  and  equal- 
izing such  assessment,  whether  any  portion  of  the  street, 
avenue  or  alley  had  been  previously  donated  from  any  lot 
o^  piece  of  land  abutting  or  adjacent  thereto." 

It  is  insisted  that  the  "special  fund"  referred  to  in  sec- 
tion 7,  includes  the  assessments  levied  in  pursuance  of 
section  158  for  damages  for  the  appropriation  of  private 
pi^perty.  We  find  ourselves  unable  to  accept  that  con- 
struction. Section  158  does  not  provide  for  a  special  as- 
sessment to  pay  the  owners  of  property  appropriated  the 
amount  awarded  or  recovered  by  them  therefor,  but  merely 
alithorizes  the  city  council  to  assess  the  amount,  so 
awarded  or  recovered,  against  the  abutting  or  adjacent 
(property.  In  other  words,  instead  of  authorizing  a  special 
assessment  for  the  payment  of  damages  awarded  the  own- 
ers of  the  property  appropriated,  it  simply  provides  a 
nieans  whereby  the  city  may  reimburse  itself,  in  whole  or 
in  part,  for  the  amount  it  may  expend  in  payment  of  such 
dainages. 

That  this  is  tlie  true  construction  is  clear,  we  think,  from 
other  provisions  of  the  city  charter.  Section  29  prescribes 
the  manner  in  which  the  city  may  exercise  the  right  of 
eminent  domain,  and  for  an  award  of  damages  to  the  own- 
ers of  the  property  sought  to  be  appropriated.  It  also 
makes  the  pflvment  of  the  amimnt  awarded,  or  a  deposit 
thereof  with  the  city  treasurer,  a  condition  precedent  to 
the  appropriation  of  the  property.  Section  30  provides 
for  an  appeal  by  the  owner  of  the  property  from  the  award, 
and  that  such  appeal  shall  not  delay  the  taking  of  the 
pi-dperty  by  the  city.  If  it  be  true,  that  the  fund  created 
by  the  levy,  authorized  by  section  158,  is  a  special  fund 
for  the  payment  to  the  owners  of  property  of  the  damages 
awarded  or  recovered  by  them  therefor,  then  such  assess- 
ment and  levy,  of  necessity,  must  precede  an  appropma- 
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tion  of  the  property,  because,  as  we  have  seen,  the  pay- 
meat  of  the  award,  or  the  deposit  of  the  amount  thereof 
with  the  city  treafiurer,  is  a  condition  precedent  to  the 
taking  of  the  property.  It  is  also  true,  that,  if  the  fund 
is  intended  for  such  purpose,  before  the  assessment  is 
levied,  the  damages  awarded  or  recovered  must  be  defi- 
nitely fixed  and  ascertained,  because,  until  they  are,  there 
is  no  competent  basis  for  the  levy  for  their  payment.  That 
the  statute  does  not  contemplate  that  the  damages  shall 
be  definitely  fixed  and  ascertained  before  the  appropriation 
of  the  property,  is  clear  from  the  fact  that  section  30 
expressly  provides  that  the  appeal  shall  not  delay  the 
taking  of  the  property,  because,  until  such  appeal  is  de- 
termined, the  amount  of  damages  involved  are  largely  <a 
matter  of  conjecture.  We  think  it  inevitably  follows,  that, 
as  before  indicated,  the  purpose  of  section  158  is  not  to 
provide  a  fund  for  the  payment  of  the  owner  of  property 
appropriated,  but  that  the  provisions  relating  to  the  sub- 
ject contemplate  the  payment  of  such  damages  by  the  city, 
In  the  first  instance,  and  that  it  may  reimburse  itself  for 
such  payments  by  an  assessment  levied  in  pursuance  of 
section  158.  That  being  true,  the  "special  fund"  referred 
to  in  section  7  has  no  reference  to  that  for  which  provision 
is  made  by  section  158,  but  refers  we  think  to  a  levy  made 
for  the  payment  of  a  specific  judgment  in  pursuance  of 
section  2,  article .VI,  chapter  77,  Compiled  Statutes  (An- 
notated Statutes,  10699),  which  requires  a  municipality 
to  make  a  levy,  in  sufficient  amount  to  pay  a  judgment 
obtained  against  it,  when  the  general  levy  is  insufficient 

The  respondents  insist  that  the  present  owner  of  the 
land  in  question  who  assigned  the  judgment  to  the  relator 
is  bound,  in  equity  and  good  conscience,  to  pay  the  special 
assessment,  and,  inferentially,  that  the  relator  stands  in 
no  better  position  than  would  such  assignor  had  this  pro- 
ceeding been  brought  on  his  relation;  consequently,  that 
he  is  in  no  iK)sition  to  complain  because,  upon  the  payment 
of  the  special  assessment,  the  fund  thereby  sought  to  be 
created  would  be  sufficient  to  pay  the  warrant  drawn 
6 
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against  it  for  the  remainder  due  on  the  judgment.  We  can 
not  concur  in  this  view.  A  special  assessment  against  real 
estate  creates  no  personal  liability.  Whether  the  owner 
of  the  property  shall  pay  such  assessment,  or  allow  the 
property  to  be  sold  for  it,  is  purely  optional.  Grant  v. 
Bartholomew^  57  Neb.  673.  Had  the  city  proceeded  law- 
fully to  condemn  the  land,  the  owner  would  have  been 
entitled  to  compensation  from  the  city,  regardless  of  any 
unpaid  assessments  levied  against  her  real  estate.  Neither 
she  nor  her  assigns  can  be  held  -to  occupy  a  worse  position 
because  the  land  was  taken  tortiously. 

The  judgment  of  the  district  court  was  right,  and  we 
recommend  that  it  be  affirmed. 

Barnbs  and  Gianvillb,  CO.,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Melvin  L.  Rawlings  V.  Anheuser-Busch  Brdavinq 
Association. 

Piled  May  6,  1903.    No.  12.655. 

1.  Interest  on  Judgment.  Where  a  plaintiff  has  obtained  a  verdict 
on  which  Judgment  has  been  entered,  and  on  appeal  the  supreme 
court  holds  that  the  verdict  is  excessive  and  orders  a  new  trial 
unless  plaintiff  remit  the  amount  deemed  excessive,  and  plain- 
tiff does  enter  a  remittitur  for  such  excess,  he  is  entitled  to 
interest  on  the  amount  of  the  judgment  allowed  to  stand  from 
the  date  of  the  original  entry. 


2. .    Where  payment  is  made  upon  a  Judgment  in  excess  of  the 

amount  of  the  interest  then  due  thereon,  the  entire  unpaid  re- 
mainder due  on  the  Judgment,  including  interest,  bears  interest 
as  provided  by  law  from  the  date  of  such  payment. 

Error  to  the  district  court  for  Gage  county :    Charles 
B.  Lbtton,  District  Judge.    Affirmed. 


Vol.  69]  JANUARY  TERM,  1903.  35 

Rawlings  y.  Anheuser-Busch  Brewing  Co. 


L.  M,  Pemhertothy  for  plaintiff  in  error. 
Alfred  Hazlett  and  Fulton  Jack^  contra. 

Glanvillb,  C. 

The  plaintiff  in  error  has  brought  this  action  to  this 
court  to  have  reviewed  the  ruling  of  the  district  court  upon 
his  motion  to  suspend  an  execution  issued  out  of  that  court 
and  quafih  and  set  aside  said  execution,  claiming  that  the 
judgment  upon  which  the  execution  was  issued  had  been 
paid  in  full  prior  to  the  issuing  of  the  execution.  There  is 
no  dispute  whatever  as  to  the  facts  in  the  case. 

It  appears  that  this  cause  was  before  this  court  on  a 
petition  in  error  filed  by  the  same  plaintiff  in  error, 
wherein  the  action  of  the  district  court  upon  the  trial  of 
the  original  action  was  complained  of,  and  it  was  ordered 
by  this  court  that  in  case  the  defendant  in  error  within 
forty  days  remit  all  damages  adjudged  to  it  in  excess  of 
the  amount  prayed  in  its  petition,  the  judgment  be 
affirmed,  otherwise  the  judgment  to  be  reversed  and  the 
cause  remanded.  It  seems  that  plaintiff  below  omitted 
to  pray  in  its  petition  for  certain  interest  that  was  in- 
cluded in  the  verdict  and  judgment,  and  that  the  excess  of 
damages  referred  to  in  the  order  of  this  court  was  such 
interest  The  defendant  in  error  entered  the  proper  re- 
mittitur in  this  court  and  a  mandate  was  issued  to  the  dis- 
trict court  wherein  the  following  order  was  made : 

"Now,  therefore,  you  are  commanded  without  delay  to 
cause  execution  to  issue,  cariTing  into  effect  your  said 
judgment  as  modified  by  said  remission  in  tlie  manner  pro- 
vided by  law." 

The  execution  in  question  is  dated  February  19,  1902, 
and  was  issued  for  the  collection  of  $286.44,  together  with 
interest  thereon  at  the  rate  of  7  per  cent,  per  annum  from 
the  12th  day  of  September,  1901,  until  paid,  also  $23.70 
costs  of  suit,  with  the  accruing  costs.  By  the  recitals  con- 
tained in  the  execution  it  is  shown  that  Bawlings  paid  on 


36  NEBRASKA  REPORTS.  [Vol.  69 

Rawllngs  v.  Anheuser-Busch  Brewing  Co. 

the  judgment  and  costs  |1,203.40,  on  the  12th  day  of  Sep- 
tember, 1901.  This  sum,  it  appears,  is  the  amount  of  the 
original  judgment,  less  the  sum  remitted,  with  interest 
only  from  the  date  of  the  mandate,  and  the  sum  for  which 
execution  is  issued  is  the  interest  on  the  amount  of  the 
original  judgment,  less  the  sum  remitted,  from  the  date  of 
the  judgment  to  the  date  of  the  mandate;  and  the  only 
questions  to  be  determined  are:  (1)  Should  the  remainder 
of  the  judgment,  after  deducting  the  amount  remitted,  bear 
interest  from  the  date  of  its  original  entry?  (2)  If  it 
should,  then  it  was  right  to  require  the  collection  of  in- 
terest upon  the  unpaid  remainder  of  the  judgment  from  the 
date  of  the  payment  made  thereon? 

By  the  rule  announced  in  this  court  in  Diwis  v.^Neligh, 
7  Neb.  78,  holding  that  "interest  on  a  judgment  or  debt 
due,  is  computed  up  to  the  time  of  the  first  payment,  and 
the  payment  so  made  is  first  applied  to  discharge  the  in- 
terest, and  afterwards,  if  there  be  a  surplus,  it  is  applied 
upon  the  principal  and  so  toties  quoties^  taking  care  that 
the  principal  thus  reduced  shall  not  at  any  time  be  suffered 
to  accumulatiO  by  the  accruing  interest,"  the  second  ques- 
tion above  is  answered  in  the  affirmative.  If  the  amount 
for  which  execution  was  issued  is  the  remainder  due  upon 
the  judgment  after  crediting  the  payment  made,  it  bears 
interest  from  the  date  of  such  payment 

We  think  the  first  question  must  also  be  answered  in 
the  affirmative,  upon  reason  and  justice  as  well  as  author- 
ity. By  section  3  of  the  chapter  on  interest  in  the  statutes 
of  this  state, /it  is  provided: 

"Interest  on  all  decrees  and  judgments  for  the  payment 
of  money  shall  be  from  the  date  of  the  rendition  thereof,  at 
the  rate  of  $7  upon  each  f  100,  until  the  same  shall  be 
paid." 

The  judgment  in  question  was  rendered  on  the  2d  day 
of  April,  1898.  It  has  never  been  reversed,  though  by  the 
order  of  this  court  it  was  modified  by  the  remittitur  which 
effected  the  deduction  of  a  certain  amount  therefrom.  The 
remittitur  reJAtea  back  to  the  date  of  the  judgment,  and 
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the  amount  thereof  was  correctly  deducted  from  the 
original  amount  and  interest  computed  from  that  date 
npon  the  unremitted  remainder  only.  The  mandate  prop- 
erly directed  the  carrying  into  effect  of  the  judgment  as 
modified  by  ttie  remission,  and  no  principle,  or  rule  of 
justice  or  law,  has  been  suggested  by  the  plaintiff  in  error 
which  would  justify  the  holding  that  defendiint  in  error 
is  not  entitled  to  interest  as  provided  by  law  upon  the 
judgment,  modified  only  by  the  deduction  of  tlie  amount 
remitted-  In  McLimans  v.  City  of  Lancaster,  65  Wis.  240, 
the  supreme  court  of  Wisconsin  held : 

"Where  a  plaintiff  has  obtained  a  verdicf  on  which 
judgment  has  been  entered,  and  on  appeal  the  supreme 
court  holds  that  the  verdict  is  excessive,  and  ordei-s  a  new 
trial  unless  plaintiff  remit  the  amount  deemed  excessive, 
and  plaintiff  does  enter  a  remittitur  for  such  excess,  he  is 
entitled  to  interest  on  the  amount  of  the  judgment  allowed 
to  stand  from  the  date  of  original  entry." 

The  case  before  us,  considering  the  language  usihI  in  the 
ruling  of  this  court,  and  the  order  contained  in  the  man- 
date therefrom,  is  much  stronger  in  favor  of  the  allowance 
of  such  interest  and  gives  less  plausibility  to  the  conten- 
tion that  it  should  not  be  allowed,  tlian  does  the  language 
in  the  ruling  and  ^order  involved  in  tlie  Wisconsin  case. 
In  that  case  it  is  said : 

"There  may  be  some  reason  for  the  constniction  given 
to  this  direction  by  the  learned  counsel  for  the  appellant, 
but  we  think  in  consideration  of  the  fact  that  this  court 
held  that  if  the  verdict  had  originally  been  for  the  sum  of 
15,000  this  court  would  have  approved  the  same,  and 
affirmed  the  judgment  rendered  thereon,  ^yl^ich  would  have 
included  or  given  the  respondent  tlie  benefit  of  the  interest 
on  that  sum  from  the  date  of  such  verdict,  she  ought  not 
now  to  be  debarred  from  having  such  interest  allowed  to 
her,  unless  the  language  of  the  court  clearly  excludes  her 
from  having  the  same.  The  language  of  the  order  is  that 
the  judgment  shall  be  entered  in  her  favor  on  the  verdict 
and  such  remission  for  the  sum  of  f5,000  and  costs.    The 


38  NEBRASKA  REPORTS.  [Vol.  69 


Rlbble  y.  Furmin. 


verdict  here  referred  to  must  be  the  verdict  rendered 
March  12,  1884,  and  the  remission  is  from  the  verdict  of 
that  date.  The  direction  to  enter  judgment  upon  that  ver- 
dict for  the  sum  of  $5,000  and  costs  should  therefore  be 
construed  to  mean  to  enter  judgment  upon  the  verdict  for 
$5,000  rendered  on  the  twelfth  of  March,  1884." 

We  think  the  Wisconsin  case  is  correctly  reasoned  and 
decided,  and  that  the  order  of  the  district  court  in  the  case 
before  us,  overruling  the  motion  to  suspend  and  quash  or 
set  aside  the  execution  against  plaintiff  in  error,  is  right 
and  should  be  sustained. 

We  therefore  re(*ommend  that  the  order  of  the  district 
court  overruling  Uie  motion  of  plaintiff  in  error  be  ap- 
proved, and  the  decision  of  that  court  affirmed. 

Barnes  and  Albert,  CO.,  concur. 

By  the  Court :  For  the  reasons  set  forth  in  the  foregoing 
opinion,  the  order  of  the  district  court  overruling  the  mo- 
tion of  the  plaintiff  in  error,  is  approved,  and  the  decision 
of  that  court  is 

Affirmed. 


Curtis  W.   Kibble,  Administrator  of  the  Estate  of 
James  M.  Bullion,  Deceased,  v,  Nettie  Furmin. 

Filed  May  6,  1903.    No.  13,175. 

Appeal  and  Error:  Final  Ordeb.  A  judgment  of  the  district  court  on 
appeal  from  an  inferior  tribunal,  which  is  a  complete  adjudica- 
tion so  far  as  the  district  court  is  concerned,  so  as  to  leave 
nothing  further  to  be  done  in  that  court,  is  a  final  order  within 
the  purview  of  section  582  of  the  code,  although  the  cause  is  re- 
manded for  further  proceedings  below. 

Error  to  the  district  court  for  Saline  county :  Georgb 
W.  Stubbs,  District  Judge.  Motion  to  dismiss  proceed- 
ing in  error.    Motimi  denied. 

Leonard  W.  Colby  and  A.  8.  Sands^  for  plaintiff  in  error. 

George  H.  Hastings  and  Robert  Ryofij  contra. 
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Pound,  O. 

Nettie  Purmin  applied  to  the  county  court  of  Saline 
county  for  leave  to  file  a  claim  against  the  estate  of  James 
M,  Bullion,  deceased,  after  an  order  barring  claima  The 
application  appears  to  have  been  made  under  sections  218, 
219,  chapter  23,  Compiled  Statutes  (Annotated  Statutes, 
5083,  5084),  and  to  have  been  filed  in  due  tima  It  was 
denied,  and  the  petitioner  appealed  to  the  district  court. 
Issues  were  joined  in  that  court  by  pleadings,  and  the 
administrator  requested  a  trial  by  jury.  .  But  the  court, 
evidently  believing  that  a  question  of  law,  whether  the 
claimant  should  be  permitted  to  file  her  claim,  was  all 
Miat  was  before  him,  denied  this  request  and  confined  the 
liearing  in  substance  to  this  one  point  In  consequence, 
(he  judgment  of  the  district  court  does  not  dispose  of  the 
jierits,  but  goes  only  to  the  right  to  have  a  hearing  on  the 
.laim.    It  is  in  these  words : 

"It  is  therefore  considered  and  ordered  by  the  court  that 
the  order  of  the  county  court  be  reversed,  and  the  county 
court  ordered  to  permit  the  filing  of  the  claim  and  to  set 
a  day  for  hearing,  and  to  proceed  to  hear  and  pass  upon 
the  claim." 

Error  is  prosecuted  from  this  judgment  The  defendant 
in  error  contends  that  it  is  not  a  judgment  or  final  order 
within  the  meaning  of  section  582  of  the  code,  and  moves 
to  dismiss  on  that  ground. 

Appeals  to  the  district  court  in  matters  of  probate  and 
administration  are  governed  by  sections  42-48,  chapter  20, 
Compiled  Statutes  (Annotated  Statutes,  4823-4829). 
MaMck  V.  McDermotj  25  Neb.  267.  Section  47  provides 
that  when  the  transcript  on  appeal  is  filed  in  the  district 
eourt  "that  court  shall  be  possessed  of  the  action,  and  shall 
proceed  to  hear,  try  and  determine  the  same,  in  like  man- 
ner as  upon  appeals,  brought  upon  the  judgments  of  the 
same  court  in  civil  actions."  Appeals  from  judgments  in 
ordinary  civil  actions  in  the  county  court  are  covered  by 
section  26,  chapter  20,  Compiled   Statutes    (Annotated 
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Statutes,  4809),  which  prescribeB  the  same  procedure  as 
uiK)n  appeals  from  justices  of  the  peace.  We  are  thus 
referred  to  section  1010  of  the  code,  which  governs  such 
cases,  and  provides  that  upon  appeal  the  cause  shall  pro- 
ceed, "in  all  respects,  in  the  same  manner  as  though  the 
action  had  been  originally  instituted  in  the  said  court" 
It  will  be  seen  therefore  that  the  district  court  clearly  had 
the  power  to  render  a  final  judgment  upon  the  merits  of 
the  claim.  The  order  denying  leave  to  file  the  claim  was  a 
final  order  since  it  in  effect  prevented  a  judgment  and 
determined  the  proceeding  within  the  purview  of  section 
581  of  the  code.  When  this  order  was  appealed  from  and 
the  transcript  filed,  the  district  court  acquired  jurisdiction 
of  the  whole  matter  and  power  to  deal  with  it  as  though 
the  application  had  "been  filed  in  that  court  originally. 
Jacobs  V,  Morrow^  21  Neb.  233.  Even  if  the  cause  had 
been  taken  to  the  district  court  upon  error,  the  same  course 
would  have  been  proper.  Maryott  &  McHurron  v.  Oardner. 
50  Neb.  320.  The  legislature  evidently  intended  that 
causes  should  be  settled  finally  in  the  district  court  when 
taken  there  by  appeal  or  error  and  that  parties  should  not 
be  compelled  to  go  back  and  forth  from  the  lower  to  the 
higher  tribunal  in  matters  involving  small  sums  hb  is  so 
often  the  case  in  the  more  important  causes  brought  in  the 
district  court  and.  reviewed  in  the  supreme  court  Hence, 
it  is  doubtful  whether  any  warrant  is  to  be  found  for  the 
course  taken  in  the  case  at  bar  so  far  as  the  judgment 
remands  the  cause  for  further  proceedings  in  the  county 
court  Rut,  as  the  district  court  has  refused  to  pass  ui)on 
the  merits  and  make  a  final  disposition  of  the  claim,  ai^d 
the  judgment  actually  rendered,  not  a  judgment  of  the  sort 
which  might  and,  we  think,  ought  to  have  been  rendered, 
is  before  us,  the  question  arises  whether  such  judgment  is 
witliin  the  purview  of  section  582  of  the  code,  so  as  to  be 
reviewable  on  petition  in  error. 

Said  section  582  provides  that  "a  judgment  rendered  op 
final  order  made  by  the  district  court,  may  be  reversed, 
vacated  or  modified  by  the  supreme  court,  for  errors  ap- 
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pealing  on  the  record.'^  Construing  this  section  and  the 
one  preceding,  this  court  has  established  the  general  rule 
that  a  judgment  or  order,  to  be  final  and  subject  to  review 
by  petition  in  error  or  appeal,  must  dispose  of  the  case  fully 
and  leave  nothing  for  further  determination.  Smith  v. 
Sahlery  1  Neb.  310;  HaM  v.  Vwnievj  7  Neb.  397;  Grimes  v. 
Ghamherlain,  27  Neb.  605;  Edgar  v.  Keller,  43  Neb.  263; 
Parmele  v.  Schroeder,  59  Neb.  553.  In  Smith  v.  Sahler  it 
was  said  that  the  judgment  must  ^'dispose  of  the  merits  of 
the  case,  and  leave  nothing  for  the  further  determination 
of  the  court '^  In  Hall  v.  Vomer  the  court  said  the  judg- 
ment must  be  one  "that  disposes  of  the  merits  of  the  case" 
and  that  "no  judgment  or  order  which  does  not  determine 
the  rights  of  the  parties  in  the  cause,  and  preclude  further 
inquiry  into  their  rights  in  the  premises,  is  final."  Finally, 
in  Parmele  v.  Sohroeder,  the  court  said :  "A  decree  is  not 
final,  if  anything  ^remains  to  be  done  by  the  court  before 
it  can  be  executed." 

We  are  of  opinion  that  the  statement  in  Hall  v.  Vomer, 
standing  apart  from  the  facts  of  that  case,  and  as  ap- 
plicable to  all  cases,  is  too  broad,  and  that  the  test  pro- 
posed in  Parmele  v.  Schroeder  is  much  to  be  preferred.  A 
judgment  may  completely  dispose  of  the  cause,  as  far  as 
the  court  in  which  it  is  rendered  is  concerned,  and  yet  may 
not  completely  determine  the  rights  of  the  parties  and 
preclude  all  further  inquiry  with  resi)ect  thereto.  In  view 
of  subsequent  decisions  to  be  noticed  presently,  we  are 
satisfied  that  the  statement  of  the  rule  in  Hall  t?.  Vomer 
should  be  modified  and  that  a  better  statement  would  be : 
No  judgment  or  order,  which  does  not  preclude  further 
inquiry  into  the  rights  of  the  parties  in  the  court  in  which 
it  is  rendered,  is  final.  Even  so  stated,  however,  it  requires 
some  explanation  with  respect  to  proceedings  in  error  from 
inferior  tribunals  and  proceedings  in  the  district  court  for 
vacaticm  or  modification  of  its  own  judgments. 

A  petition  in  error  in  the  district  court  to  review  a 
Judgment  or  order  of  an  inferior  tribunal  is  an  independ- 
ent proceeding,  having  for  its  immediate  object  a  reversal 
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of  the  judgment  or  order  complained  of.  Hence,  a  judg- 
ment of  reversal  in  such  a  case  may  be  reviewed  in  this 
court,  notwithstanding  the  cause  stands  for  trial  on  it^ 
merits  in  the  district  court,  under  section  601  of  the  code, 
after  such  judgment.  Dane  County  Bank  v.  Garrett^  48 
Neb.  916 ;  Tootle,  Hosea  &  Co.  v.  Jones,  19  Neb.  588 ;  Banks 
V.  Uhlj  5  Neb.  240.  As  the  immediate  object  of  the  pro- 
ceeding is  to  reverse  the  judgment  or  order  of  the  inferior 
tribunal,  the  proceeding  is  regarded  as  fully  terminated 
when  that  judgment  is  reversed,  and  the  original  cause 
remains  for  trial  in  the  district  court  after  reversal,  not 
the  independent  error  proceeding.  Such,  we  take  it,  is  the 
meaning  of  what  was  said  in  Banks  v.  Uhl.  For  the  same 
reasons,  an  order  setting  aside  a  judgment  after  the  term 
at  which  it  was  rendered,  under  section  318  of  the  code,  is 
a  final  order  and  may  be  reviewed  on  error.  Johnson  v. 
Parrotte,  34  Neb.  26.  Such  orders  can  be  made  only  in 
special  proceedings,  instituted  for  that  purpose  by  petition 
and  summons,  and  the  order  vacating  the  judgment  fully 
terminates  such  proceedings  and  leaves  nothing  more  to 
be  done  therein.  The  original  cause  still  remains  for 
hearing  and  disposition.  But  it  is  a  distinct  case,  having 
no  relation  to  the  proceeding  to  vacate  the  judgment,  which 
has  wholly  terminated  and  for  that  reason  its  pendency 
can  not  preclude  review  of  the  order.  On  the  other  hand 
orders  made  in  the  cause  itself,  without  any  new,  si)ecial 
and  distinct  proceedings,  are  not  final  and  in  consequence 
are  not  reviewable  so  long  as  the  cause  remains  undis;)osed 
of.  Edgar  v.  Keller,  43  Neb.  263;  Chimes  v.  Chamberlain, 
27  Neb.  605;  Artman  v.  West  Point  Mfg.  Co.,  16  Nebw  572. 
In  the  one  class  of  cases,  nothing  further  remains  for  the 
court  to  do  in  the  proceeding  in  hand.  In  the  other,  not- 
withstanding the  order,  before  such  order  can  have  any 
substantial  effect  on  the  rights  of  the  parties,  there  must 
be  further  action  in  the  same  court  and  in  the  same. pro- 
ceeding. Such,  we  think,  is  the  distinction  which  the  court 
had  in  mind  in  Parmele  v.  Schroeder. 

For  the  reasons  stated,  we  are  of  opinion  that  a  judg- 
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m^it  of  the  district  court  on  appeal  from  an  inferior 
tribunal,  which  is  a  complete  adjudication  so  far  as  the 
district  court  is  concerned,  so  as  to  leave  nothing  further 
to  be  done  in  that  courts  is  a  final  order  within  the  purview 
of  section  582  of  the  code.  Counsel  make  an  ingenious 
distinction  between  a  judgment  of  reversal  in  error  pro- 
ceedings and  the  anomalous  reversal  and  remand  upon 
appeal  in  the  case  at  bar.  As  they  point  out,  the  error 
proceeding  is  distinct  and  independent,  while  the  appeal  is 
a  mere  continuation  of  the  same  cause  in  another  court. 
When  judgment  of  reversal  is  entered  in  the  error  proceed- 
ing, that  proceeding  is  at  an  end.  When  rendered  on 
api>eal,  the  same  cause  is  still  pending  and  undisposed  of. 
But  when,  on  appeal,  the  judgment  of  reversal  also  re- 
mands the  cause  for  further  proceedings  in  the  inferior 
tribunal,  it  is  manifest  that  the  cause  is  fully  disposed  of 
so  far  as  the  district  court  is  concerned.  It  has  nothing 
more  to  do.  Its  judgment  may  be  executed  fully  without 
any  further  action.  All  further  inquiry  into  the  rights  of 
the  parties  in  that  court  is  precluded.  The  judgment  of 
the  district  court  is  final  because  it  terminates  the  pro- 
ceedings in  that  court  and  leaves  nothing  pending  therein. 
We  therefore  recommend  tliat  the  motion  be  denied. 

DuPFiB  and  Kirkpatwck,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  motion  to  dismiss  be  denied. 

Motion  denied. 


Lorenzo  Burrows,  Administrator  of  the  Estate  of 
WiiAAAM  R.  Burrows,  Deceased,  v.  A.  H.  Vander- 
bergh ET  AL. 

Pnja)  Mat  20,  1903.    No.  12,738. 

1.  Constitational  Law:  Ck>KSTBncnoN  of  Statute.  The  validity  of  the 
BO-caUed  deficiency  judgment  law  of  1897  can  be  upheld  only  by 
eonstruing  it,  in  connection  with  section  2,  chapter  88  of  the 
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Ck>mpiled  Statutes,  in  such  manner  as  to  bring  It  Into  harmony 
with  the  supreme  law  of  the  land  as  interpreted  by  the  supreme 
court  of  the  Uniteid  States.  So  construed,  it  does  not  impair  or 
affect  any  remedy  upon  any  contract  entered  into  before  its 
enactment. 

2.  Deflciency  Judgment.  The  act  of  1897,  above  mentioned,  does  not 
take  away  or  impair  the  right  of  the  holder  of  a  mortgage  ex- 
ecuted before  its  enactment,  to  apply  for  and  obtain,  in  an  action 
for  the  foreclosure  of  the  instrument,  a  personal  judgment  for  a 
residue  of  the  mortgage  debt  remaining  after  the  application  of 
the  proceeds  of  the  foreclosure  sale. 

8.  Impairing  the  Obligation  of  a  Contract.  An  act  of  a  state  legisla- 
ture which  is  designed,  and  if  enforced  would  be  effectual,  to  de- 
prive the  obligees  of  existing  contracts  of  an  important  and 
efficient  remedy  for  the  enforcement  of  the  same,  is  an  act  im- 
pairing the  obligations  of  such  contracts  and  is  in  contravention 
of  section  10,  article  1  of  the  constitution  of  the  United  States. 

Erbob  to  the  district  court  for  Webster  county :  Ed  L. 
Adams,  District  Judge.    Reversed. 

E.  A:  Overman  and  L.  H.  Blackledge,  for  plaintiff  in 
error. 

Bernard  McNeny^  contra. 

SUMJVAN,  O.  J. 

This  action  was  brought  by  Lorenzo  Burrows  as  admin- 
istrator of  the  estate  of  William  R.  Burrows,  deceased,  to 
foreclose  a  mortgage  given  by  A.  H.  and  Anna  Vander^ 
bei^h  upon  real  estate  in  Webster  county.  The  mortgage 
was  given  in  1892  to  secure  a  note  which  by  its  terms 
became  due  and  payable  in  August,  1897.  The  defendants 
were  personally  served  with  summons,  but  made  no  de- 
fense and  judgment  went  against  them  by  default  The 
mortgaged  property  was  afterwards  sold  under  the  de- 
cree, but,  the  amount  realized  from  the  sale  bdng  insuffi- 
cient to  pay  the  debt  and  costs  of  foreclosure,  the  plaintiff 
applied  to  the  court  by  motion  for  a  deficiency  judgment 
The  application  was  refused  and  the  order  refusing  it  is  by 
this  proceeding  brought  here  for  review. 

The  precise  question  raised  by  the  record  and  discussed 
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in  the  briefs  is  whether  chapter  95  of  the  laws  of  1897 
is  effective  in  a  case  of  this  kind,  that  is,  where  the 
action  is  founded  upon  a  mortgage  which  was  in  existence 
with  conditions  unbroken  at  the  time  the  statute  was 
adopted. 

Without  accepting  the  theory  advanced  by  counsel  for 
plaintiff  that  this  law  is  unconstitutionaJ,  we  have  reached 
the  conclusion  that  the  motion  for  a  personal  judgment 
against  the  defendants  should  have  been  sustained.  When 
the  mortgage  in  suit  was  given  the  statutory  law  on  the 
subject  of  the  foreclosure  of  mortgages  among  other 
things  provided : 

(Code,  section  847.)  "When  a  petition  shall  be  filed  for 
the  satisfaction  of  a  mortgage,  the  court  shall  not  only  have 
the  power  to  decree  and  compel  the  delivery  of  the  pos- 
session of  the  premises  to  the  purchaser  thereof,  but  on 
the  coming  in  of  the  report  of  sale,  the  court  shall  have 
power  to  decree  and  direct  the  payment  by  the  mortgagor 
of  any  balance  of  the  mortgage  debt  that  may  remain 
unsatisfied  after  a  sale  of  the  mortgaged  premises,  in  the 
cases  in  which  such  balance  is  recoverable  at  law ;  and  for 
that  purpose  may  issue  the  necessary  execution,  as  in 
other  cases,  against  other  property  of  the  mortgagor. 

"Sec.  848.  After  such  petition  shall  be  filed,  while  the 
same  is  pending,  and  after  a  decree  rendered  thereon,  no 
proceedings  whatever  shall  be  had  at  law  for  the  recovery 
of  the  debt  secured  by  the  mortgage,  or  any  part  thereof, 
unless  authorized  by  the  court 

"Sec.  849.  If  the  mortgage  debt  be  secured  by  the 
obligation  or  other  evidence  of  debt  of  any  other  person 
besides  the  mortgagor,  the  complainant  may  make  such  per- 
son a  party  to  the  petition,  and  the  court  may  decree  pay- 
ment of  the  balance  of  such  debt  remaining  unsatisfied 
after  a  sale  of  the  mortgaged  premises,  as  well  against  such 
other  person  as  the  mortgagor,  and  may  enforce  such  de- 
cree as  in  other  cases.'' 

By  the  act  of  1897  the  right  of  a  mortgagee  to  recover  a 
deficiency  judgment,  whether  given  by  these  sections  or 
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existing  independently  of  them,  would,  in  the  absence  of  a 
saving  statute,  be  wholly  abrogated.  Sections  847  and 
849  were  repealed  and  section  848  was  amended  by  strik- 
ing out  the  words  "unless  authorized  by  the  court."  This 
legislation,  it  must  be  conceded,  does  not  take  away  or 
impair  the  right  of  a  mortgagee  to  a  deficiency  judgment 
in  any  case  where  his  mortgage  was,  or  might  have  been, 
in  process  of  foreclosure  at  the  time  of  its  enactment. 
Thompson  v.  West,  59  Neb.  677 ;  Patt^k  v.  Nat.  Bank  of 
Cmnmerce,  63  Neb.  200;  Merrill  v.  Miller,  2  Neb.  (Unof.) 
630;  Bray  ton  v.  Oaks,  2  Neb.  (Unof.)  593. 

When  the  act  of  1897  was  adopted  there  was  in  force,  as 
there  still  is,  an  act  concerning  the  enacting  and  repealing 
of  statutes  (Compiled  Statutes,  chapter  88;  Annotated 
Statutes,  6966),  the  second  section  of  which  declareB: 

"Whenever  a  statute  shall  be  repealed,  such  repeal  shall 
in  no  manner  affect  pending  actions  founded  thereon,  nor 
causes  of  actions  not  in  suit  that  accrued  prior  to  any  such 
repeal,  except  as  may  be  provided  in  such  repealing 
statute." 

It  is  to  be  pi-esumed  that  the  legislature  had  this  statute 
in  mind  when  it  adopted  the  act  of  1897,  and  it  is  to  be 
presumed  also  that  the  ena4jtment  of  a  constitutional  law 
was  intended.  Although  a  mortgagee  may  still  sue  at  law 
in  the  first  instance,  it  can  not,  we  think,  be  said  that  such 
an  action  will  in  every  case  furnish  so  efficient  and  satis- 
factory a  remeily  as  to  prevent  the  deprivation  of  the  right 
to  a  deficiency  judgment  as  it  formerly  existed  from  being 
an  impairment  of  contract  obligations  within  the  meaning 
of  the  federal  constitution.  Bamitz  v.  Beverly,  163  U.  S. 
118,  and  cases  there  cited. 

In  this  case  we  must  either  hold  that  the  legislature  ex- 
ceeded its  authority  in  adopting  the  act  of  1897  or  else 
that  the  right  to  a  deficiency  judgment  in  an  action  baaed 
upon  a  mortgage  which  was  executed  before,  but  matured 
after,  that  act  took  effect  is  saved  and  preserved  by  section 
2  of  chapter  88,  aforesaid.  The  latter  view  seems  to  us 
the  more  just  and  reasonabla     No  doubt  a  precise  and 
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accurate  conception  of  a  cause  of  action  is  a  right  to  sue 
resulting  from  the  violation  of  an  obligation  or  duty,  but 
certainly  this  is  not  the  only  sense  in  which  the  term  is 
used.  It  has  been  held  with  respect  to  contracts  that  the 
contract  itself  and  not  merely  the  breach  of  the  obligation 
which  it  creates  is  the  cause  of  action.  Wiirtele  v,  Leng- 
han,  1  Quebec,  61;  Alderton  v.  Archer^  14  Q.  B.  Div.  1; 
Jackson  t?.  Coxtoorthy^  12  L.  C.  R.  416.  In  Emerson  v. 
Steamboat,  Shawmo  City^  10  Wis.  377,  379,  Dixon,  O.  J., 
speaking  for  the  court  said  : 

"Although  a  cause  of  action  may  not,  in  general,  be  said 
to  have  accrued  until  the  time  of  credit,  if  any,  has  expired, 
yet  in  giving  a  construction  to  the  particular  words  of  a 
statute,  we  are  to  look  to  the  whole  act,  and  from  it  de- 
termine the  sense  in  which  they  are  used,  so  as  to  give 
effect  to  the  legislative  intent  The  verb  ^to  accrue^  is 
often  and  properly  used  to  convey  the  same  idea  as  the 
verb  ^to  arise.'  Such  is  evidently  the  sense  in  which  it  is 
here  used.  A  cause  of  action  may  be  said  to  arise,  when 
the  contract  out  of  which  it  grows  !^  entered  into  or  made." 

The  supreme  court  of  California,  discussing  a  question 
of  procedure  in  a  case  founded  on  contract,  said : 

"The  action,  therefore,  springs  from  the  obligation,  and 
hence  the  ^cause  of  action'  is  simply  the  obligation." 
Frost  V.  Witter,  132  Oal.  421,  426. 

There  is,  so  far  as  we  can  discover,  no  reason  at  all 
why  the  legislature,  in  enacting  the  general  saving  statute, 
should  make  a  distinction  between  contracts  upon  which 
an  action  may  be  maintained  at  once  and  those  not  yet  due. 
Each  class  of  contracts  seems  entitled  to  exactly  the  same 
consideration  and  in  our  opinion  both  are  within  the  mean- 
ing of  the  clause,  "Causes  of  action  not  in  suit."  The 
qualifying  clause,  "that  acrued  prior  to  any  such  repeal," 
has  reference,  not  to  the  time  when  the  right  to  institute 
an  action  accrued,  but  to  the  time  when  the  obligation  out 
of  which  the  action  arose  came  into  existence.  This  con- 
struction of  the  general  saving  law  is  consonant  with 
reason  and  brings  the  act  of  1897  into  entire  harmony  with 
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the  provision  of  the  federal  constitution  inhibiting  the 
enactment  of  any  law  impairing  the  obligation  of  contracts. 
It  results  from  what  has  been  said  that  the  decision  of 
the  district  court  denying  the  plaintiff's  motion  for  a 
deficiency  judgment  should  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

Revbbsed. 


Union  Pacific  Railroad  Company,  appellant,  v.  F.  K, 
Spragub,  Treasurer  op  Merrick  CJounty,  Nebraska, 
et  au,  appellees. 

Filed  May  20,  1903.    No.  13,131. 

1.  Constitutional  Law:  Title  of  Act.  An  immaterial  change  in  the 
title  of  a  legislative  bill,  whenever  made,  is  without  legal  effect 

2. :    .     The  constitution  regards  substance  rather  than 

form;  it  requires  that  the  subject  of  legislation  shall  be  clearly 
expressed  in  the  title  of  a  bill,  but  beyond  this  it  does  not  go; 
the  form  of  expression  is  at  all  times  a  matter  of  legislative 
choice. 

3. :    .    The  title  of  a  bill  for  an  amendatory  act  is  not 

materially  changed  by  omitting  a  clause  providing  for  a  repeal, 
in  general  terms,  of  all  repugnant  or  inconsistent  statutes  and 
substituting  therefor  a  clause  providing  specifically  for  the  re- 
peal of  the  amended  law. 

4.  :   .    An  intention  to  repeal  all  laws  inconsistent  with  a 

proposed  measure  of  legislation  is  necessarily  implied  and  need 
not  be  expressed  in  the  title  of  a  legislative  bill. 

5. :    .     Any  provision  in  a  legislative  bill  which  is  not 

clearly  expressed  in  the  title  can  not  be  enacted  into  law. 

6.  :  .  The  title  of  chapter  70,  laws  1897,  was  too  re- 
strictive to  cover  a  provision  enlarging  the  authority  of  Bchool 
boards  with  respect  to  the  levy  of  taxes  for  general  revenue. 

7.  Statute  in  Conflict  with  Constitution.     A  statute  in  conflict  with 

the  constitution  yields  only  to  the  extent  of  the  repugnancy. 

8.  Valid  and  Invalid  Portions  of  Statute.     If  the  valid  and  invalid 

parts  of  a  statute  are  severable  and  it  is  apparent  that  the  latter 
was  not  an  inducement  to  the  adoption  of  the  former,  the  law 
will  be  upheld  and  enforced  to  the  extent  that  it  is  in  harmony 
with  the  constitution. 
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9.  Act  Valid  in  Part.     Chapter  70,  laws  1897,  is  valid  to  the  extent 

that  the  subject  of  legislation  is  expressed  in  the  title. 

10.  Act  VaUcL     Chapter  69,  laws  1901,  was  constitutionally  adopted 

and  is  valid* 

Apphaij  from  the  district  court  for  Merrick  county :  Con- 
rad HouLiENBECK^  DISTRICT  JuDGB,    Reversed. 

John  N.  Baldwin  and  Edaon  Rich^  for  appellant 
John  G.  Martin^  contra. 

SuiiLiyANy  C.  J. 

This  action  was  brought  by  the  Union  Pacific  Railroad 
Ck>inpany  against  the  treasurer  of  Merrick  county  and  the 
school  district  of  Central  City  to  enjoin  the  collection  of 
school  taxes  and  for  other  purposes.  The  trial  court  found 
the  issues  in  favor  of  the  defendants  and  rendered  judg- 
ment dismissing  the  petition.    The  plaintiff  appeals. 

The  principal  question  discussed  by  counsel  is :  Whether 
chapter  70,  laws  of  1897,  was  adopted  in  accordance 
with  constitutional  procedure  and  became  a  valid  law. 
The  contention  on  behalf  of  the  company  is  that  the  leg- 
islative journals  impeach  the  onrollcd  bill  by  showing 
that  it  passed  the 'house  and  senate  under  a  title  different 
from  the  one  which  it  bore  when  it  was  presented  to  the 
governor  for  approval.  Without  conceding  this  point,  we 
dispose  of  it  on  the  assumption  f  hat  there  is  in  the  journals 
conclusive  evidence  that  the  title  was  altered  as  alleged. 
The  title  of  the  act  as  shown  by  the  enrolled  bill  is :  "An 
act  to  amend  section  twenty-four  (24),  chapter  seventy- 
nine  (79),  subdivision  fourteen  (14)  of  the  Compiled 
Statutes  of  1895,  to  provide  for  the  exclusion  of  school 
bpnd  taxes  in  the  computation  of  the  aggregate  school 
taxes  under  the  provisions  of  this  act,  and  to  repeal  sec- 
tion twenty-four  (24),  chapter  seventy-nine  (79),  sub- 
division fourteen  (14)  of  the  Compiled  Statutes  of  1895." 
According  to  plaintiflE's  theory,  which  is  provisionally  ac- 
T 


50  NEBRASKA  REPORTS.  [Vol.  69 

Union  P.  B.  Co.  v.  Spragrne. 

cepted,  the  title  of  the  bill  when  introduced  in  the  senate, 
and  at  the  time  it  passed  both  branches  of  the  l^islature, 
and  at  all  times  prior  to  its  enrollment  was :  "A  Bill  for 
an  act  to  amend  section  twenty-four,  chapter  seventy-nine, 
subdivision  fourteen,  of  the  Compiled  Statutes  of  1895, 
to  provide  for  the  exclusion  of  school  bond  taxes  in-  the 
computation  of  the  aggregate  school  taxes  under  the  pro- 
visions of  this  act,  and  to  repeal  all  acta  and  parts  of  acts 
inconsistent  herewith." 

The  first  section  of  the  act  6f  1897  declares : 

"That  the  aggregate  school  tax,  exclusive  of  school  bond 
taxes,  shall  in  no  one  year  exceed  twenty-flve  mills." 

The  provision  in  the  original  section  limiting  the  taxing 
power  of  school  boards  was: 

"That  the  aggregate  school  tax  shall  in  no  one  year  ex- 
ceed two  per  cent" 

Clearly  the  only  purpose  of  the  legislature  was  to  en- 
large the  taxing  power  of  school  boards,  and  this  purpose 
was  aa  distinctly  evidenced  by  one  title  as  the  other. 
Each  was  well  calculated  to  apprise  the  members  of  the 
legislature  and  the  public  generally  that  section  twenty- 
four  was  to  be  amended  in  a  certain  way  and  that  the 
original  section  was  to  be  repealed.  Whether  this  thought 
was  convoyed  by  one  form  of  expression  or  another  is,  of 
course,  immaterial. .  The  constitution  Tegards  substance 
rather  than  fonn;  it  requires  that  the  subject  of  legisla- 
tion shall  be  clearly  expressed  in  the  title  of  every  bill,  but 
beyond  this  it  does  not  go;  the  form  of  the  expression  is  at 
all  times  a  matter  of  legislative  choice.  We  believe  it  has 
never  been  held  that  the  subject  of  legislation  must  be  ex- 
pressed in  the  title  of  a  bill  in  exactly  the  same  language 
when  the  bill  receives  final  legislative  assent  and  executive 
approval.  It  may  be  further  remarked  that  the  expression 
in  the  title  of  an  intention  on  the  part  of  the  legislature  to 
repeal  the  amended  section,  or  all  acts  and  parts  of  acts 
inconsistent  with  the  new  law;  was  altogether  unnecessary. 
That  part  of  the  title  served  no  useful  purpose ;  it  had  no 
function  to  i>erf orm ;  it  was  a  mere  redundancy  and  might 
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have  been  stricken  out  of  both  titles  without  changing 
their  meaning  or  legal  effect.  An  amendatory  act  can  not 
become  effective  without  expressly  repealing  the  amended 
statute  and  repealing  by  implication  all  repugnant  or 
inconsistent  laws,  hence  an  intention  to  repeal  is  always 
necessarily  implied  and  need  not  be  expressed  in  order  to 
apprise  the  members  of  the  legislature  and  the  public  that 
the  new  law,  if  adopted,  will  take  the  place  of  the  old  ona 
Another  ground  ui)on  which  it  is  claimed  the  act  of  1897 
waa  unconstitutional  is  that  the  pi*ovision  authorizing  a 
leyy  of  twenty-five  mills  was  not  embraced  within  its  title. 
The  title  is  restrictive  and  was  evidently  not  designed  to 
cover  l^slation  increasing  the  power  of  school  boards  to 
levy  taxes  for  general  purposes.  The  title  was  made  to 
fit  the  original  bill,  which  did  not  contemplate  any  change 
in  the  law  with  respect  to  taxes  other  than  school  bond 
taxes.  The  provision  increasing  the  authorized  annual 
levy  from  twenty  mills  to  twenty-five  mills  was  a  senate 
amendment,  and  we  are  entirely  satisfied  that  the  matter 
which  it  contained  was  not  clearly  or  even  obscurely  ex- 
pressed in  either  the  original  or  substituted  title.  The 
amendment  of  section  24,  so  as  to  provide  for  the  exclusion 
of  school  bond  taxes  from  the  authorized  levy  for  general 
purposes,  was  the  only  contemplated  change  in  the  law 
which  the  title  of  the  bill  would  indicate  or  suggest.  This 
being  so  the  conclusion  is  inevitable  that  the  act  as  a  whole 
was  not  constitutionally  adopted.  The  senate  amendment 
must  be  rejected,  but  the  remainder  of  the  law  is  valid 
and  will  be  sustained.  A  statute  in  conflict  with  a  higher 
law  yields  only  to  the  extent  of  the  repugnancy.  If  it  is 
apparent  that  the  valid  part,  considered  by  itself  and 
standing  upon  its  own  merits,  would  have  been  adopted 
by  the  legislature  the  courts  will  uphold  and  enforce  it 
Btate  v.Stuht,  52  Neb.  209;  Scott  v.  Flowers,  61  Neb.  620. 
The  will  of  the  legislature  when  unrestricted  by  constitu- 
tional limitations  and  expressed  in  the  manner  prescribed 
by  the  constitution  is  the  law  of  the  state.  The  act  of  1897 
was  in  the  nature  of  a  grant  of  power.    The  intention  to 
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grant  authority  to  make  a  twenty-five  mill  levy  for  general 
revenue  is  €lear.  And  it  is,  we  think,  equally  certain  that 
the  legislature  would  have  given  its  assent  to  the  bill  if  it 
had  been  known  that  the  five  mill  increase  provided  for  by 
the  senate  amendment  waa  invalid.  The  grant  of  the 
greater  power  affords  in  this  case  almost  conclusive  evi- 
dence of  an  intention  to  grant  the  less,  and  satisfies  us  that 
the  matter  contained  in  the  senate  amendment  was  not  an 
inducement  to  the  adoption  of  the  act  We  therefore  hold 
that  the  act  of  1897  to  the  extent  that  the  subject  of  legisla- 
tion was  expressed  in  its  title  was,  until  repealed,  a  valid 
and  effective  law.  City  of  Tecumseh  v.  Phillips,  5  Neb. 
305;  ^Vhite  v.  City  of  Lincoln,  5  Neb.  505;  Messenger  v. 
State,  25  Neb.  674;  State  v.  Moore,  37  Neb.  13;  Scott  v. 
Floicers,  supra;  Carothers  v.  Philadelphia  Co.,  118  Pa, 
St.  468;  Ex  parte  Moore,  62  Ala.  471;  State  v.  Bankers' 
and  Merchants*  Mutual  Benefit  Ass'n,  23  Kan.  499;  In  re 
Sackctt,  Douglass  and  De  Oraiv  Streets^  Brooklyn,  74 
N.  Y.  95. 

Chapter  69,  laws  of  1901,  which  amends  and  repeals 
the  act  of  1897,  is  also  involved  in  this  litigation  and  is 
assailed  as  unconstitutional,  but  the  conclusion  we  have 
reached  with  respect  to  the  earlier  act  removes  all  doubt 
as  to  the  validity  of  the  later  ona  But  we  may  add  that 
if  the  act  of  1897  were  held  to  be  unconstitutional  we  would 
find  no  difllculty  at  all  in  sustaining  the  act  of  1901.  The 
judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  with  direction  to  render  a  decree  in  accordance 
with  the  views  expressed  in  this  opinion. 

Rbvebshd. 


Emma  P.  Walkbe  et  al.,  appbllbbs,  v.  Mary  Fitzgerald 

BT  AL.,  appellants. 

PnjcD  Mat  20,  1903.    No.  12,750. 

1.  Motion  for  New  Trial:  Supebsedeas.  The  pendency  of  a  motloii 
for  a  new  trial.  In  an  action  where  a  decree  has  been  rendered 
directing  the  sale  of  real  estate  in  foreclosure  proceedings,  wiU 
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not  of  itself  operate  as  a  supersedeas  or  stay  the  issuance  of  an 
order  of  sale  in  pursuance  of  the  terms  of  the  decree. 

2.  Supersedeas.  In  an  error  proceeding  from  a  decree  of  the  district 
court  foreclosing  a  real  estate  mortgage,  an  undertaking  which 
does  not  provide  for  the  payment  of  "the  value  of  the  use  and 
occupation  of  the  property"  is  not  effective  as  a  supersedeas. 
Oollins  V.  Brown,  64  Neb.  173. 

Z.  Objections  Not  Considered.  An  objection  to  an  order  of  confirma- 
tion not  presented  to  the  trial  court  entering  the  order  can  not 
be  considered  by  this  court  on  appeal. 

4.  BecelTer.  Dbcreb  fob  Taxes.  The  statute  does  not  authorize  the 
appointment  of  a  receiver  at  the  instance  of  a  holder  of  a  certifi- 
cate of  tax  sale  of  real  estate  sold  for  delinquent  taxes,  who  has 
obtained  a  decree  directing  the  sale  of  the  property  to  satisfy 
his  lien  on  the  ground  that  the  property  is  insufficient  in  value 
to  satisfy  the  lien  for  delinquent  taxes  on  which  such  decree  is 
based. 

Appbal  from  the  district  court  for  Oass  county :  Paul 
Jbssen,  District  Judge.    Affirmed  in  part, 

James  Manahan  and  D.  0.  Dwyer^  for  appellants. 

Jesse  L.  Rootj  J,  H.  Haldeman  and  AUen  J.  Beeson, 
contra^ 

HOIX^OMB,  J. 

This  cause,  an  action  equitable  in  its  nature,  is  here  by 
appeal  and  is  presented  in  a  dual  aspect  The  appeal  is 
taken  from  an  order  of  confirmation  of  sale  of  real  estate 
made  under  a  decree  in  foreclosure  proceedings,  and  also 
from  an  order  entered  by  the  trial  court  appointing  a  re- 
ceiver of  the  real  estate  in  controversy  pending  the  further 
litigation. 

The  order  of  confirmation  was  resisted  on  several 
grounds  set  forth  in  objections  by  appellants,  but  two  of 
which  are  relied  on  and  argued  in  brief  of  counsel.  These 
will  be  considered  by  us  in  the  disposition  of  the  cause. 

It  is  first  argued  that,  because  a  motion  for  a  new  trial 
was  pending  and  undisposed  of  when  the  order  of  sale  was 
issned  and  the  piroi)erty  sold  thereunder,  the  sale  as  made 
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was  thereby  invalidated  and  confirmation  should  not  have 
been  ordered.  A  motion  for  a  new  trial  will  not  in  itself 
operate  as  a  supersedeas  or  stay  the  issuance  of  an  order 
of  sale  in  pursuance  of  the  decree  rendered  in  the  action 
and  this  objec'tion  is,  therefore,  wholly  untenabla 

It  is  next  contended  that,  because  a  bond  was  filed  for 
the  purpose  of  securing  a  review  by  proceeding  in  error 
at  the  time  the  sale  was  made,  the  order  of  confirmation 
ought  not  to  have  been  entered.  The  bond  set  out  in  the 
record  is  clearly  defective  and  insuflflcient  for  the  purpose 
of  staying  proceedings,  and  for  that  reason  the  proceed- 
ings had  in  the  execution  of  the  decree,  notwithstanding 
the  purported  supersedeas  bond,  were  regular  and  the  ex- 
ecution of  the  defective  undertaking  afforded  no  sufficient 
reason  for  withholding  an  order  of  confirmation  of-  the  sale 
made  in  pursuance  of  the  decree.  The  question  here  pre- 
sented is  identical  with  the  one  decided  by  the  court  in  the 
case  of  Collins  v.  Brown,  64  Neb.  173,  and  on  the  authority 
of  that  case,  tlie  actiou  of  the  trial  court  must  be  held  to 
be  regular.ajid  proper.  Something  is  said  in  brief  of  coun- 
sel regarding  one  of  the  appellants  being  an  administratrix 
and,  for  that  reason,  no  bond  being  required  to  stay  pro- 
ceedings in  order  to  secure  a  review  either  by  appeal  or 
proceeiling  in  error.  In  the.  first  place,  the  record  fails 
to  show  any  appeal  by  the  administratrix  in  her  repre- 
sentative capacity.  Secondly,  it  does  not  appear  that  she 
offered  any  objections  in  the  trial  court  to  the  order  of 
confirmation,  nor  that  there  was  in  that  court  any  objec- 
tion made  to  confirmation  on  the  ground  that  one  of  the 
appellants  as  administratrix  was  prosecuting  either  error 
or  appeal  proceedings  from  the  decree  of  foreclosure  and 
order  of  sale.  We  can  here  consider  only  those  objections 
which  were  presented  to  the  trial  court  and  the  objection 
here  urged  not  being  one  of  them,  it  is  not  properly  be- 
fore us  for  consideration  as  an  objection  made  in  the  trial 
court  to  the  order  of  confirmation. 

In  the  action  begun  in  the  trial  court,  at  the  instance  of 
cross-petitioners  who  were  the  holders  of  tax-sale  certifl- 
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eates  issued  by  the  proper  county  authorities  for  the  sale 
of  the  land  involved  in  the  controversy  for  delinquent 
taxes,  and  who  had  obtained  a  decree  in  the  action  estab- 
lishing their  claims  as  a  lien  on  the  land  and  ordering 
the  sale  of  it  for  the  siitisfaction  thereof,  a  receiver  was 
apix)inted  for  the  real  estate  against  which  the  decree 
operated.  This  wa«  on  the  gi'ound  that  the  land  was  not 
of  sufficient  value  to  satisfy  such  lien.  The  trial  court  was 
not,  in  our  opinion,  warranted  in  appointing  a  receiver  at 
the  instance  of  those  holding  a  tax  lien  on  the  property, 
and  this  solely  on  the  gi-ound  that  a  receiver  under  such 
circumstanc(*s  is  unauthorized  by  the  statute  providing  for 
the  appointment  of  receivers  in  certain  cases.  Section  266 
of  the  code.  The  provisions  of  the  statute,  section  179,  ar- 
ticle 1,  chapter  77  of  the  revenue  act,  authorizing  the 
holder  of  a  tax-sale  certificate  to  proceed  to  foreclose  his 
lien  in  all  resi>ecta  as  far  as  practicable  in  the  same  manner 
and  with  like  effect  as  though  the  same  were  a  mortgage 
executed  to  the  owner  of  such  certificate  or  certificates 
for  the  amount  named  therein,  applies  to  the  proce/lure 
relative  to  the  foreclosure  of  real  estate  mortgages  and 
does  not  extend  to  the  statutory  provisions  ccmcerning  the 
appointment  of  receivers.  The  holder  of  a  tax-sale  cer- 
tificate or  one  iii  whose  favor  a  decree  has  been  rendered 
on  such  certificate  is  not  a  creditor  within  the  meaning  of 
section  266,  regulating  the  appointment  of  receivers. 
Neither  the  holder  of  such  a  claim  nor  tlie  public  from 
whom  he  acquired  it,  has  any  claim  of  a  personal  nature 
against  the  owner  of  the  land  assessed.  The  lien  extends 
to  the  real  property  only,  and  it  alone  can  be  looked  to  for 
the  satisfaction  of  the  demand.  If  a  receiver  may  be  ap- 
pointed and  the  rents  and  profits  sequestered  and  applieil 
to  the  payment  of  the  sum  due  for  taxes  assessed  against 
tlie  property,  then  to  that  extent,  at  least,  would  the  owner 
of  the  property  be  held  as  personally  liable  for  the  indebt- 
edness. On  principle,  and  in  harmony  with  the  legislative 
policy  prevailing  in  this  state  with  respect  to  the  levying 
and  collection  of  revenues  on  real  property  assessed  for 


56  NEBRASKA  REPORTS.  [Vol.  69 


Donner  v.  State. 


that  purpose,  we  are  satisfied  that  the  appointment  of  a 
r(*ceiver  to  take  charge  and  collect  the  rents  and  profits  of 
the  proiK^rty  sold  because  of  delinquent  taxes,  pending  a 
final  decree  in  foreclosure  proceedings,  on  the  ground  of  its 
alk  g(Ml  insufficiency  to  satisfy  the  tax  Vnv\.,  is  unauthorized 
and  d()(^s  not  conu*  within  the  purview  of  our  statute  re- 
hiting  to  the  appointment  of  receiver'^.  From  what  has 
bei^n  said,  our  conclusions  are  that  tbc;  order  of  confirma- 
tion apiK^aled  from  should  be  affirnifd;  and  the  order  ap- 
pointing a  receiver  should  be  vaca\ert  and  set  aside  and  the 
petition  for  the  appointment  of  u  receiver  dismissed;  and 
judgment  will  be  entenMl  in  this  ':ourt  accordingly. 

ifVOGMBNT  ACCOUDINGLY. 


Frank  Donner  v.  St/,  tk  of  Nebraska.  . 

Filed  May  20,  IPC^U.     No.  12,990. 

1.  Evidence:   Hearsay.    Ordifl.ariiV  hearsay  testimony  is  Inadmissible 

2.  :     Secondaby.     What  t\it  law   requires  is  the  production  of 

original  evidence,  the  bwt  evidence  obtainable;  secondary  evi- 
dence being  admissible  o*ily  when  for  some  reason  primary 
evidence  can  not  be  aefiurtil. 

3. : .    A  witr.fp«  is  not  permitted  to  state  what  appears 

from  books  or  records  where  it  is  shown  that  the  books  were  not 
kept  by  the  wltnefP  nor  the  entries  made  by  him  nor  in  his 
presence,  such  statements  being  merely  hearsay  testimony. 

i  ^'jTor:  Hearsay  Tfst/mony.  Testimony  of  a  witness  for  the  pros- 
ecution -in  the  cp^e  at  bar,  admitted  over  the  objections  of  the 
defendant,  which  is  set  out  in  the  opinion,  examined -and  held 
to  be  heamp.y  testimony  and  its  admission  prejudicially  erroneous. 

Error  to  tliO  district  court  for  Antelope  county :  James 
P.  Boyd,  U/strict  Judge.    Reversed. 

Norman  1).  Jarhsorij  B.  C.  Brome,  0.  A.  Williams  and 
A.  H.  Burnett,  for  plaintiff  in  error. 

Fra^ik  N.  Prout,  Attorney  General^  and  N orris  Brown, 
foT  Ihe  state. 
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HOIiOOMBy  J. 

The  defendant  in  the  trial  court  who  comes  here  by  pro- 
ceeding in  error  was  informed  against  and,  by  a  jury, 
found  guilty  of  the  larceny  of  two  head  of  cattle  of  the 
value  of  ^5.  After  overruling  a  motion  for  a  new  trial, 
the  trial  court  pronounced  sentence  of  imprisonment  in 
the  penitentiary  for  a  period- of  four  years;  to  secure  a 
reversal  of  which  is  the  object  of  the  present  proceedings. 

The  errors  assigned  which  are  relied  on  and  argued  by 
counsel  for  the  accused  relate  to  the  rulings  of  the  trial 
court  in  the  admission  of  certain  testimony  over  objections 
of  the  defendant,  which  it  is  contended  was  hearsay  testi- 
mony and,  therefore,  incomi)etent  The  cattle  alleged  to 
have  been  stolen  by  the  accused  were  found  to  be  missing 
from  a  pasture  containing  a  large  number  kept  there  dur- 
ing the  grazing  season.  The  prosecution  by  the  state  was 
conducted  on  the  theory  that  the  accused  toot  those  men- 
tioned in  the  information  with  others  from  the  pasture  and 
with  his  own  cattle  drove  them  to  Oakdale,  a  railway  sta- 
tion near  by,  where  he  shipped  the  bunch,  being  a  car-load, 
to  the  South  Omaha  market  and  there  disposed  of  them 
through  a  firm  of  commission  merchants  operating  at  that 
place.  The  evidence  is  conclusive  to  the  effect  that  the 
defendant^  at  about  the  time  of  the  alleged  larceny,  shipped 
in  the  name  of  the  Antelope  County  Bank,  doing  business 
at  Oakdale,  a  car-load  of  cattle  to  Shelley,  Rogers  &  Oo. 
at  South  Omaha.  Whether  the  stolen  cattle  were,  in  fact, 
included  in  the  shipment  thus  made  by  the  accused,  de- 
pended upon  the  evidence  of  witnesses  who  were  qualified 
to  testify  to  the  receipt  of  the  cattle  at  the  stock  yards  and 
to  identifjr  the  car-load  coming  from  Oakdale  as  the  con- 
signment made  by  the  bank  at  the  instance  of  the  accused 
to  Shelley,  Rogers  &  CJo.  There  appears  to  have  been  no 
evidence  obtainable  by  which  the  stolen  cattle  could  be 
identified  as  bdng  in  the  {yossession  of  the  accused  at  the 
time  or  prior  to  the  shipment  of  the  car-load  from  Oakdala 
On  this  point,  it  is  the  contention  of  counsel  for  the  accused 


68  NEBRASKA  REPORTS.  [Vol.  69 


Donner  v.  State. 


that  the  only  evidence,  tending  to  prove  that  the  cattle 
alleged  to  have  been  stolen  were  a  part  of  the  car-load  con- 
signed by  the  bank  at  OakdaJe  to  the  commission  mer- 
chants at  South  Omaha^  was  hearsay  and,  for  that  reason, 
incompetent,  and  because .  thereof  the  verdict  of  guilty 
can  not  be  sustained.  The  testimony  of  this  character  ad- 
mitted over  objection  by  the  defendant,  which  is  especially 
urged  as  being  erroneous,  is  found  in  the  testimony  of  a 
certain  witness  named  Jones  who  was  assistant  weigh- 
ma&ter  of  the  stock  yards  of  South  Omaha,  After  testify- 
ing that  he  was  receiving  and  weighing  stock  on  the  17th 
of  July,  at  South  Omaha,  this  being  the  day  after  the  ac- 
cused shipped  the  car  of  cattle  from  OakdaJe,  the  witness 
was  asked : 

"You  may  state  if  on  that  date  you  received  and  weighed 
a  consignment  of  stock  fn)m  Uie  Antelope  County  Bank 
to  Shelley,  Rogers  &  Co." . 

Before  tl^e  answer  of  the  question  was  allowed,  the  wit- 
ness was  cross-examined  as  to  his  competency  to  testify  as 
to  the  facts  inquired  al)out,  in  which  it  was  disclosed  that 
his  only  knowleilge,  regarding  the  cattle  he  was  testifying 
about  being  shipped  by  the  Antelope  County  Bank  or  hav- 
ing come  in  a  car  from  that  place,  wiis  from  information 
received  from  other  employees  of  tlie  stock  yards;  that  the 
first  knowledge  he  had  of  the  cattle  was  when  he  found 
them  in  a  particular  inclosure  after  being  unloaded  and, 
from  the  records  kept  by  the  stock  yards. company  and  by 
other  employees,  he  learned  where  they  came  from,  who 
the  consignor  of  the  load  was,  and  to  whom  they  were  con- 
signed. Objection  was  made  to  the  witness's  answering 
the  question  put  by  the  state  because  it  appeared  that  his 
testimony  was  hearsay  and  incompetent.  The  objection 
was  overruled  and  exception  taken,  and  the  witness's  an- 
swer to  the  question  was :  "I  did."  He  was  then  permitted 
to  testify  what  he  did  with  the  particular  bunch  of  cattle 
purporting  to  have  been  consigned  by  the  Antelope  County 
Bank  to  Shelley,  Rogers  &  Co.,  into  what  yard  or  pen  he 
turned  them  and  in  whose  charge  they  were  placed.    The 
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bunch  of  cattle  thus  identified  as  coining  from  the  accused 
was  then  traced  into  the  hands  of  the  consignee  Shelley, 
Rogers  &  Co.  and  from  them  to  others,  where  they  were 
afterwards  found  and  identified  by  the  owner  and  others 
as  the  cattle  which  had  been  stolen  from  the  pasture  in 
Antelope  county  where  they  had  l>een  kept.  On  cross- 
examination  the  witness  Jones  was  asked : 

Q.  Where  did  you  get  your  information  from,  when  you 
say  you  received  a  consignment  of  cattle? 

A.  From  the  car  number  and  consignee  and  consignor, 
then  it  is  turned  over  to  me.  I  take  the  bunch  out  and 
count  it 

Q.  That  is  the  one  source  of  your  information? 

A.  That  is  the  one  way  I  know  of  by. 

Q.  That  is  the  only  source  of  the  information  of  the  fact 
you  have  testified  to? 

A.  I  took  the  car  number  from  the  books  furnished  me, 
then  I  counted  them  out  of  the  chutes  and  turned  them  over 
to  an  employee  of  the  company. 

Q.  And  your  information  (;omes  from  the  books  kept  by 
some  one? 

A.  Yes,  sir. 

The  defendant  thereupon  moved  the  court  to  strike  out 
the  testimony  of  the  witness  because  hearsay  and  based 
upon  certain  books  that  have  not  been  received  in  evidence 
and  incompetent  and  immaterial.  The  objection  was  over- 
ruled and  exceptions  taken.  There  is  no  other  evidence 
in  the  record  connecting  the  bunch  of  stock  received  at 
South  Omaha,  in  which  the  stolen  cattle  were  found  with 
the  shipment  made  by  the  bank  for  the  accused,  except 
that  which  we  have  just  quoted.  The  testimony  of  other 
witnesses  identifying  the  stolen  stock  found  in  South 
Omaha  must,  necessarily,  so  far  as  its  connection  with  the 
accused  is  concerned,  rest  on  the  testimony  of  the  witness 
Jones,  to  the  effect  that  the  cattle  afterw^ards  identified  as 
being  stolen  were  a  part  of  the  car-load  shipped  by  the  de- 
fendant's order  at  the  time  stated.  Whether  the  assistant 
weighmaster  should  be  permitted  to  testify,  that  the  bunch 
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of  cattle  he  identified  were  those  included  in  the  consign- 
ment made  by  the  Antelope  County  Bank  to  Shelley,  Rog- 
ers &  Co.,  was  of  the  most  vital  importance  in  determining 
the  question  of  the  guilt  or  innocence  of  tlie  defendant. 
The  staters  case  rested  almost  entirely  on  its  ability  to 
identify  the  stolen  cattle  after  they  reached  South  Omaha 
as  being  those  included  in  the  car-load  shipped  from  Oak- 
dale  by  the  bank  at  the  request  of  the  accused.  The  testi- 
mony was  manifestly  h(*arsay  and  regarding  a  matter 
that  vitally  affected  the  most  essential  fact  to  be  estab- 
lished, viz.,  tlie  possession  by  tlie  defendant  of  the  stolen 
property.  The  state  having  proved  that  the  defendant  had 
shipped,  through  the  Antelope  County  Bank  as  his  own 
and  asserting  ownership  over  them,  a  car-load  of  cattle  to 
Shelley,  Rogere  &  Co.,  compi^tent  pr(K)f  that  the  stolen  cat- 
tle were  a  part  of  the  shipment  would  be,  under  the  cir- 
cumstances, such  strong  evidence  of  guilt  as  to  warrant 
the  jury  in  finding  the  accused  committed  the  larceny. 
The  witness  Jones,  although  he  had  no  personal  knowledge 
of  the  fact,  was  permitted  to  testify  that  the  bunch  of  cattle 
which  he  found  in  a  certain  chute  in  the  stock  yards  wafi 
the  car-load  of  cattle  consigned  by  the  hank  to  Shelley, 
Rogers  &  Co.  Then  by  other  witnesses  it  was  prov(^  to 
the  satisfaction  of  the  jury  that  in  the  bunch  were  the  two 
stolen  cattle  and  thus  possession  of  the  stolen  property 
was  traced  to  the  accused.  The  only  knowledge  the  wit- 
ness had  as  to  where  the  cattle  came  from,  in  what  car 
they  were  shipped,  by  whom  consigned  and  to  whom  con- 
signed, was  derived  from  the  records  and  books  pf  the  stock 
yards  company.  lie  did  not  see  or  have  personal  knowl- 
edge of  what  car  these  particular  cattle  were  tiiken  from, 
when  they  were  unloaded.  His  testimony  in  that  regard 
was  not  original.  It  was  not  the  best  evidence.  It  was, 
in  legal  contemplation,  the  same  a**  though  some  third 
party  had  told  the  witness  that  the  bunch  of  cattle  he  was 
testifying  about  came  in  a  certain  numbered  car  and  was 
the  shipment  made  by  the  bank  at  Oakdale  to  the  con- 
signees in  South  Omaha.    The  pei'son  unloading  the  car, 
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which  was  used  by  the  accused  in  shipping  the  cattle  from 
Oakdale  to  South  Omaha,  was  not  offered  as  a  witness. 
There  was  nothing  to  show  who  made  the  entries  in  the 
book  from  which  the  witness  obtained  his  information, 
when  they  were  made  or  under  what  'circumstances,  n(Mr 
was  the  absence  of  the  person  who  made  the  entries  at- 
tempted to  be  accounted  for  in  any  way.  It  is  elementajy 
that  as  a  general  rule  hearsay  evidence  is  inadmissible.  It 
is  true  there  are  certain  well  recognized  exceptions  to  the 
rule,  but  we  are  aware  of  none  which  would  authoriase  the 
iadmission  of  testin)ony  of  the  kind  given  by  Mr.  Jones 
as  coming  within  any  of  the  recognized  exceptions.  What 
the  law  requires  is  the  production  of  original  evidence,  the 
best  evidence  obtainable,  secondary  evidence  being  admis- 
sible only  when  for  some  reason  primgjy  evidence  can  not 
be  secured.  Wharton,  Criminal  Evidence  (8th  ed.),  sec. 
220;  Village  of  Ponca  v.  Crawford,  23  Neb.  662;  Bennett 
V.  McDonald,  59  Neb.  234.*  In  Traber  v.  Hicks,  131  Mo. 
180,  it  is  said  that  while  a  witness  may  refresh  his  memory 
from  memoranda  made  by  himself  at  or  near  the  time  of 
the  transaction,  he  may  not  do  so  from  those  made  by 
others  and  as  to  facts  of  which  he  has  no  x>er8onal  knowl- 
edge. Statements  by  a  witness  as  to  what  appears  from 
books  or  records,  where  it  is  shown  that  the  books  were 
not  kept  by  the  witness,  nor  the  entries  made  by  him  or  in 
his  presence,  are  nothing  more  than  hearsay  testimony. 
Yowng  v.  Miles,  20  Wis.  646.  To  the  same  effect  are 
Thomas  V.  Woodruff,  53  N.  Y.  Super.  327;  Gulf,  C.  d  8. 
F.  R.  Co.  V.  Frost,  34  S.  W.  (Texas  Oiv.  App.)  167;  Jfc- 
Comick  V.  Sadler,  10  Utah,  210;  Hihhard  v.  Mills,  46  Vt 
243. 

Although  loth  to  interfere  with  the  judgment  of  the  trial 
court  in  this  case,  we  can  not  escape  the  conclusion  that 
the  verdict  of  guilty  as  found  by  the  jury  can  not  be  sus- 
tained, without  ignoring  and  violating  fundamental  prin- 
ciples of  the  law  of  evidence.  The  record  disclosing,  as  it 
indubitably  does,  prejudicial  error  in  the  admission  of  the 
testimony  referred  to  over  the  objections  of  the  defendant^ 
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the  verdict  and  sentence  must  be  set  aside  and  a  new  trial 
awarded.  The  judgment  of  the  trial  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  in  conformity 
with  law. 

Rbversbd. 


Union  Pacific  Rah^boad  Company  v.  Osoab  Robseje,  Ad- 
ministrator OP  THE  Estate  of  Nibls  Rasmusshn^ 
Deceased. 

Filed  Mat  20«  1903.    No.  12,235. 

1.  Lord  CampbeU'B  Act:  Pleading.    In  an  action  by  an  administrator 

for  damages  for  causing  the  death  of  his  intestate,  it  Is  proper  to 
allege  sach  facts  as»will  show  a  pecuniary  loss  to  the  next  of  kin. 

2.  Demurrer.     In  such  action  the  petition  is  not  demurrable  because 

it  alleges  a  contract  to  support  the  next  of  kin  made  by  the  de- 
oeaBed  In  his  lifetime,  without*  alleging  that  the  estate  of  the 
deceased  Is  insufficient  for  that  purpose. 

3.  Contributory  Negligence.     If  a  passenger  on  a  steam  railroad  ex- 

tends his  person  through  the  window  of  the  car  of  a  rapidly 
moving  train  in  which  he  Is  riding,  he  is  chargeable  with  such 
gross  negligence  as  will  prevent  a  recovery  of  damages  for  an 
injury  to  which  such  act  on  his  part  contributes. 

Error  to  the  district  court  for  Hall  county :  John  B. 
Thompson,  District  Judge.    Reversed. 

W.  R.  Kelly,  John  N.  Baldwin^  Edson  Rich  and  W.  H. 
Platty  for  plaintiff  in  error. 

.  R.  R.  Earthy  contrn. 

Sedgwick,  J. 

The  plaintiff,  as  administrator  of  the  estate  of  Niels 
Basmussen,  deceased,  brought  this  action  against  the  rail- 
road company  to  recover  damages  for  the  death  of  Niels 
Basmussen,  suffered  by  injuries  received  while  a  passenger 
from  Grand  Island  to  Omaha  on  one  of  the  defendant's 
trains.    It  was  at  Chapman  that  the  accident  occurred. 
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The  train  did  not  stop  at  this  station  but  maintained  its 
speed  of  about  forty  or  forty-five  miles  an  hour.  In  passing 
this  station^  deceased  raised  a  window  and  saluted  an  ac- 
quaintance on  the  station  platform.  He  extended  his  head 
and  right  shoulder  outside  of  the  window  and  was  waving 
his  hand  toward  his  acquaintance,  until  the  train  passed 
the  station  about  two  hundred  feet,  when  he  was  struck 
just  above  the  left  ear  by  an  iron  ring,  about  fifteen  inches 
in  diameter,  which  was  suspended  from  a  crane  and  hold- 
ing a  mail  sack.  His  skull  was  broken  by  the  blow,  from 
which  he  died  the  following  day. 

The  plaintiff  recovered  a  judgment  in  the  court  below, 
which  the  company  has  brought  to  this  court  for  review. 

L  The  first  contention  is  that  the  petition  does  not  state 
a  cause  of  action,  because  it  does  not  contain  the  necessary 
allegation  under  our  statute  allowing  pecuniary  damages 
to  the  next  of  kiuw    The  ground  of  this  contention  appears 
to  be,  that  the  petition  alleges  that  prior  to  his  death  the 
deceased  had  entered  into  a  contract  with  his  parents  by 
which  he  was  bound  to  support  them,  and  since  this  con- 
tract would  be  enforceable  against  his  estate,  and  there  is 
nothing  in  the  petition  to  show  that  the  estate  is  not  ample 
for  that  purpose,  the  plaintiff  can  not.  recover  in  this  ac- 
tion.   The  petition  contains  an  allegation  that  the  deceased 
promised  his  parents  to  support  them,  and  that  this  prom- 
ise induced  them  to  come  to  America  to  live,  and  that  the 
parents  were  depending  upon  the  deceased  for  the  support 
so  promised.     It  may  be  that  some  of  the  allegations  of 
the  petition  in  this  connection  were  irrelevant  and  might 
have  been  striken  out  upon  motion.    It  is  proper  in  such 
a  case  to  all^e  such  facts  in  the  petition  as  will  show  a 
pecuniary  loss  to  the  next  of  kin,  and  some  of  the  allega- 
tions complained  of  were  necessary  and  proper  for  that 
purpose.    The  petition  shows  that  the  father  is  the  next  of 
kin  of  the  deceased  and  contains  the  necessary  all^ation 
to  enable  the  administrator  to  maintain  this  action  in  his 
bdialf. 
2.  It  is  complained  that  the  court  erred  in  admitting  evi- 
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dence  that  the  parents  came  to  this  country  at  the  request 
of  the  deceased  and  relying  upon  his  promise  to  assist  them. 
It  is  urged  that  if  the  action  is  based  upon  our  statute  such 
evidence  was  immaterial  and  might  have  a  prejudicial  in- 
fluence upon  the  jury  in  estimating  the  amount  of  damages, 
and  that  if  the  action  is  based  upon  the  contract  of  the 
deceased  with  his  parents  then  no  recovery  is  allowable. 

No  recovery  can  be  had  under  our  statute  except  for 
pecuniary  damage.  The  value  in  money  of  the  life  of  one 
person  to  another  person  can  not  be  determined  by  math- 
ematical calculations  from  fixed  rules.  It  is  a  matter  to 
be  estimated  from  all  the  conditions  existing  and  sur- 
rounding circumstances,  and  is  peculiarly  within  the  prov- 
ince of  the  jury.  The  evidence  in  question  tended  to 
show  that  the  parents  were  likely  to  have  received  sub- 
stantial assistance  from  the  deceased  had  he  lived,  and 
were  proper  for  the  jury  to  consider  in  arriving  at  a  rea- 
sonable estimate  of  the  pecuniary  loss.  The  father  was 
the  next  of  kin  under  the  law  and  the  duty  of  supporting 
the  mother  devolved  ujwn  the  father.  Contributions  to 
support  the  mother  would  be  a  pecuniary  benefit  to  the 
father,  which  the  jury  might  also  consider  in  determining 
the  father's  damage  by  the  death  of  his  son. 

3.  The  principal  question  in  the  case  is,  whether  the  act 
of  the  deceased  was,  under  the  circumstances,  such  negli- 
gence on  his  part  as  will  prevent  recovery.  It  appears  to 
be  conceded  that  the  company  was  guilty  of  negligence 
which  directly  contributed  to  the  ac(;ident  The  injury 
was  caused  by  a  heavy  iron  ring  suspended  from  a  crane 
which  was  used  to  enable  trains  when  passing  at  full  speed 
to  receive  or  deposit  sacks  of  mail.  The  post  from  which 
it  was  suspended  was  set  a  distance  of  about  three  feet 
from  the  side  of  a  passing  car  and  when  not  in  use  the 
iron  ring  was  about  eight  feet  from  the  car,  but  when 
placed  in  position  so  that  the  mail  sack  could  be  taken 
from  the  passing  train  this  ring  was  about  eight  and  one- 
half  inches  from  the  car.  The  train  in  which  the  deceased 
was  riding  was  not  a  mail  train,  but  the  company's  agent 
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in  charge  of  the  apparatus,  from  some  mistake  not  ex- 
plained, turned  the  crane  and  prepared  the  mail  sack  so 
that  it  might  be  taken  by  tliis  train.  But  for  this  mistake 
of  the  company's  agent  the  accident  could  not  have  oc- 
curred, so  that,  the  negligence  of  the  company  being  estab- 
lished, the  question,  as  above  suggested,  is,  whether  the 
act  of  the  deceased  was  of  such  a  nature  as  to  prevent  the 
recovery. 

4.  It  is  generally  held  to  be  negligence  per  se  and  to  be 
so  declared  as  a  matter  of  law,  for  a  passenger  on  a  steam 
railway  to  voluntarily  protrude  his  person  through  the 
window  of  a  car  while  in  motion  and  beyond  the  line  out- 
side of  the  car.  The  law  requires  railway  carriers  of  pas- 
sengers to  exercise  extraordinary  diligence  to  accomplish 
the  safe  carriage  of  passengers  so  far  as  human  skill  and 
foresight  can  secure  that  result  But  railways  must  con- 
struct and  arrange  their  tracks,  stations,  grounds  and 
equipment,  and  operate  their  trains  to  attain  practical  pur- 
poses in  the  transa:ction  of  their  business.  They  have  not 
been  restrained  from  constructing  tracks  with  switches  in 
close  proximity  with  each  other  when  necessary.  These 
and  other  conditions  of  a  similar  character  justify  the 
general  conviction  that  the  only  place  of  reasonable  safety 
for  passengers  is  within  the  cars. 

In  Georgia  P.  R.  Co.  v.  Underwood^  90  Ala,  49,  8  So. 
116,  the  supreme  court  of  Alabama,  by  Judge  McClellan, 
after  citing  a  large  number  of  cases  which  adhere  to  the 
above  principle,  say : 

"Against  this  array  of  adjudged  cases,  and  to  the  cour 
verse  of  the  proposition  stated,  there  is  believed  to  be  in 
reality  but  one  authority.  That  is  the  case  of  Spencer  v. 
MilwauJcee  d  P.  du  C.  R.  Co.,  17  Wis.  •487,  which  takes  the 
position,  and  supports  it  with  vigor,  that  it  is  not  negli- 
gence per  se  for  a  passenger  to  project  his  ann  out  of  the 
window  of  the  car  in  which  he  is  riding.  Another  case  fre- 
quently cited  and  relied  on  to  support  this  view  is  that  of 
Chicago  d  A.  R.  Co.  v.  Pondrom^  51  111.  333.  The  conclu- 
sion in  that  case,  however,  was  rested  on  the  doctrine  of 

•  ? 
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coni]mrative  negligence — a  doetrine  which,  if  not  peculiar 
to  Illinois,  certainly  is  not  rix^ognized  in  our  jurispru- 
dence; and  while  the  protrusion  of  the  passenger^s  arm 
from  the  window  of  a  moving  car  was  admitted  to  be  neg- 
ligence, the  judgment  was  allowed  to  stand  because  plain- 
tiff's negligence  was  held  to  be  less  than  that  of  the  defend- 
ant."   He  then  reviews  the  authorities  and  says: 

"We  are,  however,  satisfied  with  the  rule  as  formulated 
and  supported  by  the  great  number  of  adjudged  cases,  and 
the  texts  to  which  we  have  referred.  The  reasons  upon 
which  they  base  the  doctrine  appear  to  he  eminently  sound. 
Windows  are  not  provided  in  cars  that  passengers  may 
project  themselves  through  or  out  of  them,  but  for  the  ad- 
mission of  light  and  air.  They  are  not  intended  for  occu- 
pation, but  for  use  and  enjoyment  without  occu]>ation. 
No  possible  necessity  of  the  passenger  can  be  subserved  by 
the  protrusion  of  his  person  through  them.  Neither  his 
convenience  nor  comfort  requires  that  he  should  do  so.  It 
nmy  be,  doubtless  is  true,  that  men  of  ordinary  prudence 
and  care  habitually  lean  upon,  or  rest  their  arms  upon 
the  sills  of  windows  by  which  they  ride.  But  this  is  a 
very  different  thing  from  protrusion  hey 07} d  the  outer  edge 
of  the  sills,  and  beyond  the  surface  of  the  car.  We  can 
not  concur  in  the  assumption  of  the  Wisconsin  court  that 
prudent  men  are  habitually  given  to  thus  projecting  them- 
selves from  the  windows  of  moving  trains." 

The  plaintiff  does  not  contend  that  this  is  not  a  correct 
statement  of  the  law.    In  his  brief  he  says: 

"We  have  not  to  d(*al  with  the  question,  was  Rasmussen 
guilty  of  a  want  of  ordinary  care?  But  rather  does  the 
petition  disclose  such  conduct  on  his  part  as  amounted 
to  a  reckless  disregard  of  his  own  safety  and  the  wilful 
indifference  to  the  consequences  liable  to  follow?" 

This  presents  the  real  question  with  which  we  have  to 
deal.  Admitting  that  the  act  of  the  deceased  was  negligent 
and  that  his  negligence  contributed  to  the  accident  so  that 
it  could  not  have  occurred  without  this  contributory  neg- 
ligence, was  this  negligence  on  his  j>art  of  such  character 
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as  would  prevent  a  recovery  in  this  case?  Our  statute  pro- 
vides (Compiled  Statutes,  chapter  72,  article  1,  section  3; 
Annotated  Statutes,  10039) : 

"Every  railroad  company,  as  aforesaid,  shall  be  liable 
for  all  damages  inflicted  upon  the  person  of  passengers 
while  being  transported  over  its  road,  except  in  cases  where 
the  injury  done  arises  from  the  criminal  negligence  of  the 
person  injured,  or  when  the  injury  complained  of  shall  be 
the  violation  of  some  express  rule  or  regulation  of  said 
road  actually  brought  to  his  or  her  notice." 

The  purpose  and  meaning  of  this  statute  has  long  been 
settled  in  this  state.  In  OmaJia  &  R.  V.  li.  Co.  v.  Ghollette^ 
33  Neb.  143,  the  court,  speaking  by  Judge  Maxwell,  ap- 
proved an  instruction  in  the  following  language: 

"The  term  criminal  negligence,  as  it  is  used  in  the  statute 
above  quoted,  is  defined  to  be  gross  negligence.  It  is  such 
n^ligence  as  would  amount  to  a  flagrant  and  reckless  dis- 
r^;ard  of  her  own  safety  and  amount  to  a  wilful  indiffer- 
ence to  the  injury  liable  to  follow." 

This  instruction  was  approved  and  followed  in  Missouri 
P.  R.  Co.  V.  BaieVy  37  Neb.  235,  where  it  was  said : 

"The  purix)se  of  the  statute  was  not  to  fasten  upon  a 
common  carrier  of  passengers  a  liability  as  insurer  against 
any  and  all  injuries  while  being  transported  upon  the 
trains  of  such  carriers,  but  it  was  rather  intended  io  estab- 
lish a  presumption  from  the  passenger  receiving  injury 
under  the  circumstances  contemplated." 

And  in  Clark  v.  Zarniko,  10«  Fed.  607;  the  United  States 
circuit  court  of  appeals  adopted  and  applied  this  as  the 
proper  construction  of  the  statute.    The  court,  said : 

"The  supreme  court  of  Nebraska  has  defined  the  term 
^criminal  negligence'  in  this  statute  to  be  gross  negligence; 
such  n^ligence  as  would  amount  to  a  flagrant  and  reck- 
less disregard  of  one's  safety,  or  to  a  wilful  indifference 
to  the  injury  liable  to  follow.  It  has  also  declared  that 
the  purpose  of  the  statute  was  not  to  fasten  upon  a  com- 
mon carrier  of  passengers  a  liability  as  insurer,  but  that 
it  was  rather  intended  to  establish  a  presumption  from  an 
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injury  to  a  passenger  that  the  damages  inflicted  by  such 
injury  were  entirely  attributable  to  the  negligence  of  the 
railroad,  company,  and  that  to  avoid  liability  it  devolves 
upon  the  company  to  show  that  the  injury  was  imputable 
to  the  criminal  negligence  of  the  party  injured,  or  to  his 
violation  of  some  express  rule  or  regulation  of  the  road 
actually  brought  to  his  notice." 

Other  decisions  of  this  court  have  recognized  this  as 
the  true  meaning  of  the  statute.  It  is  difficult  to  see  what 
other  force  can  bagiven  to  the  word  "criminal."  It  has  no 
well  defined  legal  meaning  in  such  connection.  It  occurs, 
so  far  as  the  WTiter  is  aware,  in  no  other  similar  statute 
in  this  state  or  elsewhere. 

Such  ro(*klessness  as  is  incompatible  with  a  proper  re- 
gard for  human  life  is  negligence  which  will  render  un- 
intentional homicide  criminal.  1  McClain,  Criminal  Law, 
sec.  350.  Gross  negligence  is  criminal  negligence  as  the 
word  is  used  in  the  statute.  A  reckless,  that  is,  without 
thought  or  care,  disregarded  of  one's  own  safety  or  a  wilful 
indifference  or  intentional  disregard  of  the  consequences 
liable  to  follow  is  crindnal  negligence  when  accompany- 
ing the  intentional  doing  of  an  act  incompatible  with  a 
proper  regard  for  one's  own  life.  The  act  of  the  deceased 
was  in  no  way  related  to  the  duty  of  the  carrier  to  its 
passengers;  it  was  not  neitesaary  to  his  convenience  or 
comfort  as  a  passenger.  lie  was  provided  with  a  place 
to  ride  in  safety  within  the  car.  It  is  known  to  every  pas- 
senger of  ordinary  intelligence  that,  on  account  of  passing 
trains  on  adjacent  tracks,  and  other  causes  continually 
existing  in  the  operation  of  the  road,  a  slight  extension 
of  the  hunmn  body  beyond  the  side  of  a  moving  car  is 
done  with  danger  to  life  and  limb. 

"These  conditions  have  always  existed.  They  are  cus- 
tomary and  to  a  large  extent  indisj)ensable.  «  ♦  ♦ 
The  customary  methods  of  c<mstinicting  tracks,  building 
bridges  and  running  trains  in  i-ailroad  yards  renders  any 
exposure  of  a  person  l)ey(md  tli(*  car  line  imminently  haz- 
ardous.'^  Benedict  v.  Minneapolis  &  8t  L.  R.  Go.,  86 
Minn.  224,  57  L.  R  A.  639. 
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The  deceased  being  an  ordinarily  intelligent  young  man 
knew  this,  and  without  any  necessity  whatever  for  so 
doing  he  elected  to  take  the  risk.  The  act,  conceded  to  be 
n^ligent,  it  is  clear  was  done  knowingly  and  intentionally 
without  heeding  the  consequences,  and  constitutes  such 
gross  negligence  as  will  defeat  a  recovery. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 

SuiiUyAN,  G.  J.,  dissenting. 

I  am  not  prepared  to  agree  to  the  proposition  that  Ras- 
mussen's  act  in  protruding  his  head  from  the  car  window 
was  so  clearly  an  act  of  criminal  negligence  that  reason- 
able men  might  not  diflfer  with  respect  to  it  What  he  did 
was,  I  t^ink,  nothing  more  than  people  generally  do  under 
like  circumstances.  His  conduct  was  the  product  of  a 
sudden  impulse — the  spontaneous  expression  of  an  emo- 
tional nature.  It  was  not,  of  course,  prudent  conduct;  cal- 
culation and  provident  foresight  were  wanting,  but  it  did 
not  amount  to  a  flagrant  or  reckless  disregard  of  the  con- 
sequences which  were  certain  or  likely  to  ensue.  Risk  was 
incurred,  but  from  the  standpoint  of  a  person  who  knew 
nothing  about  the  appliance  that  caused  the  accident,  it 
was  a  slight  and  not  a  serious  risk.  It  was  hardly  suflS- 
cient,  taking  human  nature  as  it  is,  to  impose  restraint 
upon  the  social  instinct  which  prompts  one  to  give  greet- 
ing to  a  friend.  In  dealing  with  cases  of  negligence, 
judges  are,  I  am  disposed  to  think,  too  much  inclined  to 
take  themselves  as  standards  by  which  to  measure  the 
conduct  of  all  classes  and  conditions  of  men.  Commen- 
surate care  in  a  given  case  is  apt  to  be  what  they  would 
have  done.  They  are  accustomed  to  travel  and  understand 
the  dangers  of  the  road ;  they  are  unaffected  by  novel  si1> 
nations;  their  native  enthusiasm  has  been  chilled  by  con- 
tact with  the  world ;  they  hold  themselves  in  leash  and  wave 
no  improvident  salutations  to  acquaintances  or  friends. 
They  are  well-poised,  circumspect  and  deliberate;  they 
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are  exemplars  of  correct  conduct,  but,  however  much  it  is 
to  be  regretted,  their  ways  are  not  the  ways  of  '^xultant 
youth  nor  of  "the  man  with  the  hoe."  In  my  opinion  Chi- 
cago^ B.  &  Q.  R.  Co.  V.  MarteUe^  65  Neb.  540,  went  too  far, 
but  this  case  goes  still  farther.  Carriers  of  passengers, 
as  was  observed  in  Chicago^  R.  I.  &  1\  R.  Co,  v,  Zcniecke, 
59  Neb.  689,  are  insurers;  they  charge  for  the  risk  they 
assume  and  there  is  ccmsequently  no  reason  w-hy  the  law 
imposing  liability  upon  thenr  should  he  enforced  with  re- 
luctance. In  actions  brought  to  recover  indemnity  courts 
have,  it  seems  to  me,  no  call  to  put  a  harsh  construction 
upon  tlie  plaintiflF's  conduct  in  order  to  temper  the  statute 
with  natural  justice.  Criminal  negligence,  as  the  term 
is  used  in  se(*tion  3,  article  1,  chapter  72,  Compiled  Stat- 
utes (Annotated  Statutes,  10039),  means  such  negligence 
as  amounts  to  "a  flagrant  and  n»ckless  disr^ard  of  one's 
own  safety,  and  the  wilful  indilfercnce  to  the  injury  liable 
to  follow."  Chicago,  li.  db  Q.  R.  Co.  v.  Hague,  48  Neb.  97. 
It  is  true  that  in  the  case  cited  it  was  held  that  the  act  of  a 
passenger,  who,  after  he  had  been  expressly  warned  that 
the  freight  caboose,  in  which  he  was  riding,  was  standing 
on  a  high  bridge,  and  that  he  must  not  attempt  to  leave 
the  car,  st<^p|)ed  ofif  at  the  rear  and  fell,  receiving  injuries 
from  which  death  resulted,  was  "criminal  negligence."  In 
the  next  case,  Chicago,  B,  tt-  Q.  R.  Co.  v.  Hyatt ^  48  Neb. 
161,  criminal  negligence  is  defined  as  "gross  negligence 
such  as  amounts  to  a  reckless  disregard  of  one's  own 
safety  and  a  wilful  indifference  to  the  consequence  liable 
to  follow,"  and  in  that  case  the  action  of  the  plaintiff,  in 
jumping  from  a  moving  train,  was  held  not  to  be  such  neg- 
ligence, and  the  case  was  distinguished  from  Chicago,  B. 
d  Q.  R.  Co.  V.  Landaucrj  36  Neb.  642,  because  in  the  latter 
case  the  train  was  moving  rapidly  and  the  act  of  jumping 
off  was  obviously  and  necessarily  perilous  and  showed  a 
wilful  disregard  of  the  injury  which  was  liable  to  follow. 
In  the  ChoUette  case  it  w^as  held  that  the  question  of  neg- 
ligence in  stepping  ofif  a  moving  train  was  properly  left 
to  the  jury,  and  the  judgment  against  the  company  was 
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affirmed.  A  great  many  cases,  including  the  foregoing, 
are  cited  by  plaintiflf  in  error  in  its  elaborate  brief,  but  it 
is  conceded  that  the  definition  of  "criminal  negligence^' 
in  OynaJia  d  R.  V.  R.  Co.  v.  Chollette,  33  Neb,  143,  147, 
has  been  followed  ever  since.  Some  of  the  cases  cited  from 
other  jurisdictions  hold  that  the  placing  of  the  passenger's 
person  outside  the  window  of  a  moving  train  is  evidence 
of  negligence;  some  that  it  is  conclusive  evidence  of  neg- 
ligence; and  some  that  under  the  particular  circumstances 
indicated,  it  is  gross  negligence;  but  none  of  them  have 
any  relation  to  the  interpretation  of  that  Nebraska  statute 
which  makes  the  carrier  an  insurer  of  its  passenger  against 
injuries  inflicted  upon  him  while  he  is  such,  unless  such 
injury  arises  from  his  own  "criminal  negligence"  or  from 
"violation  of  some  express  rule  or  regulation  of  the  road," 
brought  expressly  to  his  attention.  It  is  not  thought  that 
iiny  of  these  cases  furnish  any  precedent  for  the  determina- 
tion of  this  one.  None  of  the  circumstances,  under  which 
the  courts  have  held  that  the  mere  fact  of  placing  a  part 
of  the  person  out  of  the  window  of  a  moving  train  is  gross 
negligence,  appear  here.  The  injury  was  caused  by  a 
heavy  iron  ring  suspended  on  a  crane  for  the  delivery 
of  a  mail-sack  to  and  the  reception  of  one  from  another 
corresi)onding  crane  on  a  moving  train.  The  appliance, 
which  seems  to  be  no  longer  in  use,  was  called  "The  Flem- 
ing Mail  Catcher  and  Deliverer  Crane."  It  is  not  necessary 
to  describe  it  further  than  to  say  that  by  means  of  a  post 
set  at  a  distance  of  about  three  feet  from  the  side  of  a 
passing  car,  and  a  swinging  arm  attached  to  the  post,  an 
iron  ring  could  be  let  down  to  come  within  eight  inches 
of  a  passing  car  to  be  there  caught  by  a  like  arm  extending 
from  the  mail  car,  and  the  ring  and  mail  bag  drawn  on 
board  the  car  without  stopping  the  latter.  The  machine 
was  not  of  a  kind  to  attract  the  notice  of  a  traveler,  as 
when  not  in  use  the  swinging  arms  were  drawn  up  and 
when  properly  in  use  and  the  arms  drawn  down,  they 
would  be  caught  and  thrown  up  by  the  crane  on  the  mail- 
car  before  the  passenger  coaches  came  by. 
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The  train  on  which  the  plaintiff^s  intestate  was  riding 
carried  no  mail  and,  if  his  attention  had  been  called  to 
the  matter,  he  would  have  naturally  supposed  that  the 
crane  was  drawn  up  properly  and  no  ring  in  dangerous 
proximity  to  the  train  window,  but  there  is  nothing  to  in- 
dicate any  knowledge  on  his  part  of  the  presence  of  the 
ring  or  of  anything  to  warn  him  that  his  conduct  was 
more  dangerous  than  it  would  be  on  the  open  prairie  It 
would  seem,  therefore,  that  his  conduct  was  not  the  "crim- 
inal negligence''  necessary  to  relieve  defendant  from  its 
statutory  liability  for  the  safety  of  its  passengers. 

Plaintiff  in  error  cites  Anderson's  definition  for  gross 
negligence:  "The  omission  of  that  care  which  even  in- 
attentive and  thoughtless  men  never  fail  to  take  of  their 
own  property  or  interests."  It  is  defined  in  Black's  Law 
Dictionary  as :  "The  want  of  that  care  which  every  man 
of  common  sense,  how  inattentive  soever,  takes  of  his  own 
property.  The  omission  of  that  care  which  even  inatten- 
tive and  thoughtless  men  never  fail  to  take  of  their  own 
property."  The  last  sentence  is  also  Bouvier's  definition, 
citing  Jones,  Bailments. 

Beyond  doubt,  the  question  here,  as  in  the  case  of  Chi- 
cago,  B,  <&  Q,  R.  Co.  v.  Hague,  supra,  is  not  whether  this 
act  of  Rasmussen  in  putting  his  head  out  of  the  window 
seems  to  this  court  to  be  gross  negligence,  but  whether  it 
was  so  manifestly  of  that  character  that  reasonable  men 
can  not  deem  it  anything  else.  I  am  entirely  unable  to 
say  so,  and  am  unable  to  say  on  this  ground  either  that 
there  is  no  cause  of  action  in  the  petition,  or  that  none  is 
proved  by  the  evidence. 


Prank  J.  Sharp  v.  Dblmar  W.  Gaiaj  bt  al.* 

Filed  May  20,  1903.    No.  11,750. 

Contribution.    Where  trustees  of  an  insolvent  corporation  have^  witli 
knowledge  of  the  pendency  of  an  action  against  it,  divided  among 

♦  Rehearing  of  case  reported  in  3  Neb.   (Unof.)   64. 
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shareholders  nearly  all  its  available  assets;  one  of  the  trustees, 
who  is  also  treasurer  and  who  paid  out  the  money  divided,  can 
not  recover  contribution  from  another  director,  because  of' pay- 
ment of  a  judgment  against  him,  as  trustee,  for  so  converting 
the  company's  assets. 

Error  to  the  district  court  for  Hamilton  county :  Sam- 
uel H.  SORNBORGBR,  DISTRICT  JuDGR    Afflnned. 

Eugene  J.  Earner  and  J.  H.  Smith,  for  plaintiflf  in  erpor. 

David  A.  Scoville,  contra. 

Hastings,  C.  - 

At  the  former  hearing  the  judgment  in  this  case  was 
afltoned,  because  there  was  no  complaint  of  error  in  over- 
ruling a  motion  for  new  trial.  A  rehearing  having  been 
obtained,  this  defect  in  the  petition  in  error  has  been  rem- 
edied, and  the  case  is  before  us  for  determination  upon  its 
merits. 

It  is  a  claim  on  behalf  of  the  plaintiflf  Sharp  of  the  right 
of  contribution  against  the  defendant  Call  upon  a  judg- 
ment, amounting  to  ?616,  paid  by  Sharp,  recovered  by  one 
Wandell  against  Sharp,  Evans  and  Stockham,  on  account 
of  property  of  the  Stockham  Creamery  Association,  which 
had  been  distributed  by  its  directors,  of  whom  were  both 
Sharp  and  Call,  among  certain  of  the  stockholders  who  had 
paid  assessments.  Sharp  claims  to  have  expended  f  65  in 
the  defending  of  WandelPs  action  against  the  directors, 
and-  thereby  to  have  reduced  the  recovery  by  f  200.  He 
brought  this  action  against  Call,  Evans,  Stockham  and 
Buss  for  contribution;  alleged  that  he  himself  and  the 
defendant  Call  are  the  only  solvent  ones  among  the  five 
directors  and  sues  to  recover  $510.75.  The  defendants, 
EiVans,  Stockham  and  Buss  made  no  answer.  Call  an- 
swered admitting  the  incorporation  of  the  Stockham 
Creamery  Association  in  February,  1889;  its  continuing 
in  business  until  December  12,  1889 ;  the  conveying  by  its 
directors,  as  trustees,  in  January,  1890,  of  the  real  estate 
of  the  association  in  exchange  for  live  stock ;  a  sale  a  month 
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later  of  the  live  stock  for  ^728,  and  the  dividing  among 
themselves  and  other  shareholders  of  |403  in  money;  ad- 
mitted that  Wandell  recovered  judgment  against  the  com- 
pany; issued  an  execution;  levied  upon  its  personal  prop- 
erty and  applied  the  proceeds;  that,  in  1894,  he  brought 
suit  against  Sharp  and  some  seventeen  others  for  the  mis- 
appropriation of  the  property  of  the  association  and  re- 
covered a  judgment  against  Evans,  Sharp  and  Stockham, 
as  alleged;  denied  plaintiff's  other  allegations;  alleged 
that  up  to  December  12,  1889,  Evans,  Sharp,  Stockham 
and  two  otliers  acted  as  directors;  that  about  December 
12,  1889,  the  association  became  embarrassed  and  ceased 
to  transact  business;  that  Evans,  Sharp  and  Stockham 
became  its  trustees,  and  continued  as  such  from  that  time; 
that  September  27, 1889,  Wandell  had  sued  the  associatipn 
on  his  claim  and  Evans,  Sharp  and  Stockham,  being  then 
trustees  of  tlie  corporation,  fraudulently  interposed  a 
defense  and  caused  the  trial  of  Wandell's  action  to  be  de- 
layed and  while  it  was  so  delaye<i,  in  February,  1890,  the 
plaintiff.  Sharp,  who  was  tre^isurer  of  the  association,  re- 
ceived $726  belonging  to  it,  and  with  Evans  and  Stock- 
ham, fraudulently  and  to  prevent  Wandell  from  collecting 
any  judgment,  and  to  prevent  the  other  creditors  of  tJie 
corporation  from  collecting  their  claims,  divided  the  $728, 
then  in  his  hands  as  treasurer,  among  the  stockholders  of 
the  corporation;  that  this  fund  was  all  of  the  property  of 
the  corporation  excepting  about  $55  in  personal  property; 
that  the  corporation  was  then  indebted  to  various  persons 
besides  the  indebtedness  to  Wandell;  that  the  judgment 
w^hich  Sharp  claims  to  have  paid  was  based  upon  this 
previous  judgment  of  Wandell  against  the  corporation, 
and  upon  the  action  of  Sharp  in  dividing  up  and  paying 
the  stockholders  the  $728,  and  that  the  judgment  paid  by 
Sharp  was  one  obtained  against  him  for  his  appropriation 
of  the  $728.  The  defendant  also  alleged  that  Sharp  was 
estopped  from  recovering  any  part  of  this  judgment,  be- 
cause it  was  recovered  upon  an  express  claim  t>f  fraud, 
wrong  doing  and  misappropriation  of  funds  on  Sharp^s 
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part  as  treasurer  of  the  corporation,  and  because  the  court 
in  WandelPs  action  adjudged  that  the  money  of  the  asso- 
ciation had  been  wrongfully  distributed.  The  defendant 
also  claims  that  the  corporation  was  not  indebted  to  any 
of  the  stockholders  who  received  portions  of  the  money, 
and  that  the  money  was  not  divided  among  all  of  the 
stockholders  of  the  corporation  but  only  a  portion  of  them. 
This  answer  was  denied  by  the  plaintiff.  On  a  trial  to  the 
court,  a  jury  being  waived,  a  general  finding  and  judgment 
for  the  defendants  was  entered.  Motion  for  new  trial  was 
overruled,  and  the  aption  dismissed. 

The  error  complained  of  is  simply  that  upon  the  plead- 
ings and  evidence  the  judgment  of  dismissal  is  wrong  and 
that  it  should  have  been  in  favor  of  the  plaintiff.  The 
questions  arising  are  at  most  three.  First:  Is  a  trustee 
of  a  corporation,  who  has  been  compelled  to  satisfy  a  judg- 
ment against  him  for  misaxxpropriation  of  assets  of  that 
corporation,  entitled  to  contribution  against  a  co-director 
who  was  not  recovered  against  in  that  action?  Second: 
Is  the  plaintiff  Sharp  in  any  way  concluded  as  against 
defendant  Call  by  the  allegations,  findings  and  judgment 
in  the  Wandell  action ;  those  allegations  and  findings  being 
to  the  effect  that  the  money  was  wrongfully  and  fraud- 
ulently misappropriated?  Third:  Does  the  fact  that 
Sharp,  as  treasurer  of  the  corporation,  had  custody  of  the 
funds  which  were  misappropriated,  in  any  way  estop  him 
from  recovering  contribution?  Of  course,  if  the  first  ques- 
tion is  ajQSwered  in  the  negative,  the  finding  of  the  trial 
court  must  be  sustained.  If  the  action  of  taking  prac- 
tically the  whole  of  the  corporation's  assets  and  dividing 
them  among  the  stockholders,  or  a  portion  of  tlie  stock- 
holders, at  the  time  when  claims  against  the  corporation 
were  unsatisfied  and  WandelPs  claim  against  the  corpora- 
tion was  actually  pending  in  court,  is  tortious,  and  plain- 
tiff must  be,  presumed  to  have  known  that  it  was  a  wrong 
doing,  then  it  would  seem  that  there  can  be  no  recovery  in 
this  case.  On  the  other  hand,  if  the  action  was  taken  in 
good  faith  and  with  defendant's  participation,  and  plain- 
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tiff  need  not  be  presumed  to  have  known  it  was  wrong, 
there  would  be  a  right  to  contribution.  Johnson  v.  Torpy^ 
35  Neb.  604,  37  Am.  St  Rep.  447;  Torpy  v.  Johnson^  43 
Neb.  882;  Cooley,  Torts  (2d  ed.),  170,  171. 
'  An  examination  of  the  evidence  discloses  that  the  di- 
vision of  the  assets  was  with  full  knowledge  of  the  pen- 
dency of  WandelPs  action.  It  does  not  appear  that  the 
defendant  participated  in  the  arrangements  for  dividing 
the  assets,  except  by  taking  and  keeping  his  part,  |39,  of 
the  money  divided.  The  capital  stock  of  the  company  is 
claimed  to  have  been  paid  up  at  the  commencement  of  its 
business  in  the  spring  of  1889.  The  exi)enses  of  running 
the  business  were  met  by  assessments  which  were  not  paid 
by  all  of  .the  stockholders  and  which  the  trustees  were  ad- 
vised were  irregular  and  ill^al.  The  amount  paid  on 
these  assessments  was  over  f  1,800.  Plaintiff  testifies  that 
he  received  legal  advice  that  the  proceeds  of  the  company's 
property  could  be  used  to  pay  back  these  assessments.  The 
money  derived  from  the  company's  real  estate  to  the 
amount  of  $403  was  thereupon  divided  among  the  stock- 
holders who  had  paid  these  assessments  according  to  the 
sum  which  each  had  paid.  Defendant  testifies  that  the  im- 
possibility of  WandelPs  obtaining  anything  in  case  he  did 
get  judgment  was  discussed.  The  distribution  of  the  |403 
was  ordered,  as  appears  from  the  directors'  minutes,  on 
February  10, 1890.  Wandell's  action  against  the  company 
was  be^n  in  September,  1889,  and  judgment  was  rendered 
on  it  April,  1890.  The  personal  property  consisting  of 
creamery  machinery  and  cans  for  carrying  cream,  sold 
under  this  judgment  for  f55. 

It  is  clear  that  the  corporation  was  insolvent  and  was 
no  longer  prosecuting  its  business.  It  follows  that  the 
money  divided  was  a  trust  fund  for  creditors  and  the  action 
taken  in  dividing  it,  not  only  wrong,  but  expressly  for- 
bidden in  section  141,  chapter  16,  Compiled  Statutes  (An- 
notated Statutes,  4133).  Stough  v.  Ponca  Mill  Go.^  54 
Neb.  500;  Ingwersen  v.  Edgeco^nhe^  42  Neb.  740;  Tillson 
V.  Douming,  45  Nebi  549;  Wyman  v.  WilUams^  53  Nebi  676. 


Vol.  69]  JANUARY  TERM,  1903.  77 


Sharp  T.  Call. 


It  would  seem  that  the  directors  must  be  presumed  to 
have  known  that  their  action  was  wrong  and  that  the 
treasurer,  who  paid  out  the  money  and  who  also,  as  one  of 
the  directors  and  trustees,  assisted  in  preparing  the^  order 
for  its  division,  can  have  no  relief  by  way  of  contribution 
for  the  repayment  of  this  judgment  brought  upon  him  by 
his  own  act. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATRiOK,  O.,  concurs.    LoBiNGiHB,  O.,  uot  sitting. 

By  the  Court :  Ppr  thfe  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  dissenting  opinion,  by  Sbdgwiok,  J.,  was 
filed  October  7,  1903: 

Bbdgwigk,  J. 

Upon  further  examination,  I  feel  that  I  ought  to  say 
that  I  have  never  been  satisfied  with  the  decision  of  this 
case,  and  think  that  the  plaintiff  ought  to  be  allowed  to 
recover.  That  he  has  acted  in  good  faith  throughout 
the  various  phases  of  the  transactions  which  led  up  to 
this  litigation,  and  has  at  all  times  taken  such  action 
SB  an  honorable  and  intelligent  business  man  would  ordi- 
narily be  expected  to  take,  I  believe,  is  unquestioned.  I 
do  not  believe  that  there  is  any  principle  of  law  that 
requires  us,  under  the  facts  as  disclosed  by  this  record, 
to  imply  such  wrong-doing  on  his  part  as  to  prevent  a 
recovery. 

I  should  have  reviewed  these  facts  in  a  dissenting  opin- 
ion at  the  conclusion  upon  the  former  hearing,  but  this 
would  have  involved  the  expenditure  of  considerable  time 
without  any  apparent  beneficial  practical  results;  and  as 
the  case  has  now  been  twice  considered,  and  a  majority 
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of  the  court  are  satisfied  that  the  result  would  be  the  same 
if  the  case  were  heard  again,  another  hearing  does  not 
seem  to  be  advisable ;  but  I  feel  that  it  is  my  duty,  to  the 
parties  interested,  to  make  this  brief  statement 


Noble  W.  Bixby  v.  Wallace  Beucb. 

Filed  Mat  20,  1903.    No.  12,854. 

Trade  Usage.  One  not  shown  to  have  knowledge  of  a  trade  usage 
confined  to  a  particular  business,  which  is  not  shown  to  be  of 
such  a  general  and  notorious  character  that  he  must  have  been 
presumed  to  have  contracted  with  reference  to  It,  is  not  bound 
by  such  usage. 

Error  to  the  district  court  for  Nuckolls  county :  George 
W.  Stubbs,  District  Judge.    Reversed. 

F.  H.  Stubbs  J  for  plaintiff  in  error. 
W.  F.  Bucky  contra. 

Hastings,  O. 

This  was  an  action  to  recover  from  the  plaintiff  in  error, 
Bixby,  an  alleged  balance  of  f  267.08  for  material  and  labor 
furnished  in  the  construction  of  a  brick  building  at  Hardy, 
Nebraska,  The  parties  will  be  designated  plaintiff  and 
defendant,  as  they  were  at  the  bc^nning  of  the  litigation. 
Plaintiff's  account,  as  stated  in  his  petition,  amounted  to 
^1,758.47.  On  this  he  admitted  having  received  f  1,517.37, 
and  he  brought  suit  for  the  remainder,  with  interest. 

The  defendant  answered  admitting  four  items  of  plain- 
tiff's account;  admitted  the  furnishing  of  brick  for  the 
building  but  says  that  instead  of  167,237  brick  only  138,491 
were  furnished.  Some  other  items  were  disputed  and  de- 
fects in  the  building  were  alleged  causing  damage  in  Ihe 
sum  of  ^00,  and  judgment  was  asked  against  the  plaintiff 
in  the  sum  of  f  527.  There  was  a  general  as  well  as  special 
denials  in  the  answer,  which  was  itself  denied.    On  trial  to 
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a  jury  the  plaintiff  recovered  a  verdict  for  $88.20.  Motion 
for  new  trial  was  overruled,  and  from  judgment  on  this 
verdict  the  defendant  brings  error. 

The  sole  error  complained  of  is  the  giving  of  the  follow- 
ing instruction : 

"You  are  further  instructed  that  if  you  shall  find  from 
the  evidence  that  the  plaintiflf  erected  for  the  defendant 
under  a  verbal  agreement  a  brick  building,  the  walls  of 
which  were  to  be  and  were  14  inch  hollow  walls,  and  that 
no  agreement  was  made  between  the  plaintiflf  and  the  de- 
fendant as  to  the  rule  of  measurement  of  the  brickwork  in 
such  building,  under  the  evidence  in  this  case  the  plaintiff 
would  be  entitled  to  measure  and  receive  pay  for  such 
building  as  a  14  inch  solid  wall.  And  if  after  the  com- 
pletion of  the  building  a  settlement  was  had,  and  through 
inadvertence  or  mistake  the  building  was  improperly  fig- 
ured to  the  injury  of  the  plaintiff,  such  fact  would  not 
preclude  his  recovery ^in  this  action." 

The  plaintiff  simply  alleges  that  he  "furnished  167,237 
brick  laid  in  the  wall"  at  f8  a  thousand.  The  defendant 
says  that  it  was  agreed  that  the  wall  should  be  14  inches 
in  thickness  and  with  a  two  inch  air  space  and  that  the 
plaintiff  agreed  it  should  be  figured  as  a  12  inch,  and  not 
as  a  14  inch  wall ;  that  the  plaintiff^s  computation  is  for  a 
14  inch  solid  wall  and  that  one-seventh  must  be  deducted 
because  of  the  two  inch  air  space. 

Plaintiff  at  the  trial  introduced,  without  objection  from 
defendant,  some  evidence  to  prove  a  custom  among  masons 
to  chai^  for  the  empty  space  in  hollow  walls  in  comput- 
ing the  number  of  the  bricks  laid;  he  says  that  it  was 
computed  so  in  this  instance. 

As  above  indicated,  the  sole  error  complained  of  is  the 
instruction  to  the  jury  by  the  trial  court,  that  under  the 
evidence  plaintiff  would  be  entitled  to  measure  and  re- 
ceive pay  for  a  14  inch  solid  wall  if  no  agreement  as  to  the 
manner  of  ascertaining  the  number  of  brick  was  found. 
The  evidence  hardly  seems  to  warrant  so  emphatic  an  in- 
atruction.    It  is  certainly  not  a  matter  of  judicial  knowl- 
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edge  that  masons  in  ascertaining  the  number  of  brick  in 
a  wall  always  count  the  air  space  as  if  it  was  filled  solidly 
with  brick.  The  evidence  in  this  case  entirely  fails  to 
establish  any  such  immemorial  general  custom.  It  shows, 
at  moi^t,  only  what  is  designated  by  Mr.  Greenleaf,  "a 
usage  of  trade^^  as  to  which  he  says  "it  is  sufficient  if  it  be 
established,  known,  certain,  uniform,  reasonable  and  not 
contrary  to  law.  These  usages,  many  judges  are  of  opinion, 
should  be  sparingly  adopted  by  the  courts  as  rules  of  law, 
as  they  are  often  founded  in  mere  mistake,  or  in  the  want 
of  enlarged  and  comprehensive  views  of  the  full  bearing 
of  principles.  Their  true  office  is  to  interpret  the  other- 
wise indeterminate  intentions  of  parties,  and  to  ascertain 
the  nature  and  extent  of  their  contracts,  arising  not  from 
express  stipulation,  but  from  mere  implications  and  pre- 
sumptions, and  acts  of  doubtful  and  equivocal  character; 
and  to  fix  and  explain  the  meaning  of  words  and  expres- 
sions of  doubtful  and  various  senses.  On  this  principle, 
the  usage  or  habit  of  trade  or  condlict  of  an  individual, 
which  is  known  to  the  person  who  deals  with  him,  may  be 
given  in  evidence  to  prove  what  was  the  contract  between 
them."    2  Greenleaf,  Evidence  (16th  ed.),  sec.  251. 

In  the  present  case  the  real  question  between  the  plainr 
tiflf  and  defendant  is,  what  was  intended  by  the  phrase 
"f8  a  thousand  for  brick  in  the  wall"? 

It  is  not  claimed  on  behalf  of  the  defendant  in  error  that 
any  evidence  tended  to  show  knowledge  of  this  usage  on 
the  part  of  the  defendant,  or  that  the  contract  was  made 
with  such  a  usage  in  view ;  such  a  custom  among  masons 
is  testified  to  by  the  plaintiff  and  by  two  other  witnesses. 
While  tliere  are  some  cases  holding  that  no  such  usagie  can 
be  shown  in  connectioil  with  an  express  contract  for  brick 
at  a  certain  price  [Sweeney  v.  Thomason,  9  Lea  (Tenn.), 
359,  42  Am.  Rep.  676) ,  the  better  doctrine  seems  to  be  that 
such  a  custom  or  trade  usage  may  be  shown  as  a  means 
of  ascertaining  the  intention  of  the  parties  to  a  contract 
but  never  to  thwart  or  control  such  intention.  Kendall  v. 
Russell^  5  Dana  (Ky),  501,  30  Am.  Dec.  696, 
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It  is  urged  that  defendant  is  not  in  a  position  to  com- 
plain of  this  instruction,  because  he  did  not  at  the  trial 
below  in  fact  raise  the  issue  as  to  the  existence  of  this 
usage  or  his  own  knowledge  of  it,  but  attempted  to  estab- 
lish an  agreem^it  that  it  should  be  disregarded  and  a  dif- 
ferent rule  of  measurement  adopted.  It  should  be  remem- 
bered that,  as  before  stated,  the  plaintiflf's  petition  is 
simply  for  the  price  of  167,000  brick.  No  allegation  of 
any  custom  or  measurement  is  made.  Defendant  is  alleg- 
ing that  only  138,000,  and  no  more,  were  laid.  There  is 
also  a  general  denial  attached  to  the  answer.  It  hardly 
seems  that  plaintiff  ought  to  derive  any  advantage  by 
reason  of  the  fact  that  he  has  failed  to  allege  such  a  usage 
in  his  petition. 

In  First  Nat.  Bank  of  Ba^mgs  v.  Farmers  &  Merchants 
Bank^  56  Neb.  149,  it  is  held  that  such  a  usage  of  a  par- 
ticular trade  to  be  available  must  be  pleaded,  and 'if  denied 
must  be  proved.  It  seems  clear  that  the  court  in  under- 
taking to  say  that  in  the  absence  of  a  special  agreement 
as  to  the  manner  of  measurement,  the  wall  and  the  air 
spaces  should  be  counted  as  a  solid  one,  is  not  warranted 
by  the  evidence.  It  was  a  question  of  the  intention  of  the 
parties,  an  attempt  to  vary  and  control  the  ordinary 
meaning  of  the  contract  terms  by  means  of  a  trade  usage. 
In  order  to  have  the  proposed  effect,  either  knowledge  of 
such  usage  on  the  part  of  the  defendant,  or  such  a  general 
knowledge  of  it  as  to  lead  to  a  conclusive  presumption  that 
he  knew  of  and  contracted  with  reference  to  it,  must  have 
been  shown.  15  Century  Digest,  col.  1244 ;  Irwin  v.  V/il- 
liary  110  U.  S.  499.  Neither  of  these  appear  in  this  case. 
It  does  not  affirmatively  appear  that  defendant  was  aware 
of  such  usage,  nor  does  it  appear  to  have  been  so  general 
and  so  well  known,  that  he  must  be  presumed  to  have  con- 
tracted with  reference  to  it,  and  the  utmost  which  plain- 
tiff would  be  entitled  to  have  under  the  evidence  shown 
here  would  be  a  submission  of  this  question  to  the  jury, 
and  the  taking  of  the  jury's  finding  as  to  whether  or  not 
the  co^t^act  was  made  i^ith  reference  to  such  a  usage. 
9 
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We  conclude  that  the  court  was  in  error  in  deciding,  and 
nfi  telling  the  jury,  that  in  the  absence  of  a  special  contract 
this  wall  must  be  measured  as  if  it  were  a  14  inch  solid 
one;  that  whether  or  not  such  a  rule  of  measurement  was 
the  one  really  agreed  upon,  and  to  be  applied  in  this  case, 
was  a  question  for  the  jury  under  all  the  facts. 

For  this  error,  it  is  recommended  that  the  judgment  of 
the  trial  court  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Ambs  and  Oldham,  CC.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  trial  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bdvbbsm). 


John  Rilby  v.  Missouri  Pacific  Railway  Co. 

Filed  Mat  20,  1903.    No.  12,736. 

1.  Reception  of  Evidence  After  Demurrer.    The  reception  of  eyidence 

tendered  by  the  defendant,  after  a  decision  against  him  on  a 
demurrer  to  plaintiff's  evidence,  is  not  error.  Dunn  v,  Bozarth, 
59  Neb.  244«  followed  and  approved. 

2.  Bulings  on  Evidence.    Rulings  of  the  trial  court  on  the  admission 

of  evidence,  held,  not  prejudicial. 

3.  Exceptions  to  the  Exclusion  of  Testimony.    Exceptions  to  the  ex- 

clusion of  testimony  are  unavailing,  unless  there  be  tender  made 
of  the  proof  which  it  was  sought  to  elicit  Hambleton  v.  Fort, 
68  Neb.  282,  followed  and  approved. 

4.  Instruction:   Objection.    Where  no  request  is  made  for  a  more  ex- 

plicit instruction,  an  objection  can  not  be  entertained  because  the 
one  given  is  vague  and  indefinite. 

6.  Negligence:  Question  fob  Jury.    The  existence  of  negligence  should 
be  proven  to  and  passed  upon  by  the  jury  as  any  other  fact 

6.  Comparative  Neglig^ence.    The  doctrine  of  comparative  negligence 

is  not  recognized  in  this  state. 

7.  Instructions.     Instructions  given,  examined  l^od  approved. 
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8.  New  Trial:  Discbetion.  A  sound  discretion  is  reposed  in  the  trial 
court  in  refusing  a  new  trial  on  the  ground  of  newly  discovereo 
evidence  which  is  cumulative  in  its  character. 

Ebbob  to  the  district  court  for  Lancaster  county :    Lin- 
coln Pbost,  District  Judge.    Affirmed. 

Jesse  B.  Strodej  Edmund  C.  Strode  and  D.  J.  Flaherty^ 
for  plaintiff  in  error. 

Bailey  P.  Waggoner ^  James  W.  Orr  and  Adolphus  B. 
Talbot^  contra. 

Oldham,  0. 

This  wafi  an  action  for  personal  injuries  which  plaintiff 
sustained  while  driving  a  team  hitched  to  a  lumber  wagon 
across  the  railroad  track  of  defendant  on  a  public  crossing 
on  North  14th  street,  in  the  city  of  Lincoln,  Nebraska.    It 
api>ears  from  the  testimony  that  the  plaintiff  had  pur- 
chased some  coal  which  was  in  his  wagon  box,  at  a  coal 
yard  some  distance  north  of  the  railroad  crossing ;  that  his 
son,  a  man  of  the  age  of-  35  years,  and  his  grandson,  a 
youth  of  about  17  years,  were  also  in  the  w^agon  and  that 
they  were  driving  south  toward  plaintiff's  home,  at  the 
time  the  accident  occurred;  the  plaintiff's  evidence  shows 
that  from  the  wagon  there  was  a  clear  view  of  defendant's 
track  for  about  100  feet  before  the  crossing  was  reached; 
that  when  plaintiff  was  ftom  30  to  60  feet  from  the  railroad 
crossing,  he  noticed  an  engine  attached  to  two  coal  cars  and 
a  box  car,  which  he  says  was  standing  still,  about  a  block 
east  of  the  crossing;  that  he  then  looked  westward  along 
defendant's  tracksand  saw  no  trains  coming  from  that  di- 
rection, and  that  he  then  proceeded  to  drive  across  the 
track;  that  when  he  reached  the  track  he  discovered,  for 
the  first  time,  that  the  engine,  which  was  on  the  east  side 
of  the  crossing,  was  in  motion  and  had  backed  its  cars  to 
within  about  10  feet  of  the  crossing;  that  he  was  on  the 
track  before  he  made  this  discovery  and  was  forced  to 
attempt  to  drive  across  to  avoid  a  collision.    The  son  and 
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grandson  jumped  from  the  wagon,  and  do  not  appear  to 
have  be^n  seriously  injured;  the  wagon,  however,  was  run 
into  by  the  cars  and  plaintiff  was  thrown  under  the  hind 
car  and  seriously  and  pennanently  injured.  Plaintiflf's 
evidence  tended  to  show  that  the  accident  was  occasioned 
by  the  negligence  of  defendant  in  backing  its  train  over  a 
much  used  public  crossing  without  blowing  the  whistle, 
ringing  the  bell,  keeping  a  flagman  at  the  crossing,  or  plac- 
ing a  brakeman  or  other  employee  on  the  rear  car  of  the 
train  to  give  warning  of  its  approach.  There  was  no  con  • 
tention  that  the  train  was  running  at  an  unusual  rate  of 
speed,  but  there  was  proof  of  an  ordinance  of  the  city  which 
required  the  ringing  of  the  bell,  and  blowing  of  the  whistle, 
and  the  keeping  of  a  fliignian  or  other  employee,  to  warn  of 
danger  at  the  crossing. 

The  defendant  on  its  part  contended  that  it  had  com- 
plied with  all  these  requirements  by  ringing  tlie  bell,  blow- 
ing the  whistle  and  having  a  switchman  standing  on  the 
rear  car  hallooing  and  warning  the  plaintiff  and  others 
against  attempting  to  cross  the  track  while  the  train  was 
approaching;  and  tliat  the  injury  was  occasioned  by  plain- 
tiff's negligence  in  attempting  to  cross  in  front  of  a  moving 
train  after  having  been  properly  warned  of  its  approach. 
On  issues  thus  joined,  there  was  a  trial  to  a  jury,  verdict 
for  defendant,  and  plaintiff  brings  error  to  this  court. 

We  shall  consider  the  allegations  of  error  in  the  proceed- 
ing, in  the  order  in  which  they  are  presented  in  plaintiff's 
brief.  At  the  close  of  plaintiff's  testimony,  defendant  filed 
a  motion  for  a  non-suit,  and  to  direct  a  verdict  for  defend- 
ant Plaintiff  thereupon  filed  a  motion  to  instruct  the 
jury  to  return  a  verdict  for  plaintiff.  Each  of  these  mo- 
tions was  overruled  by  the  trial  court,  and  defendant^ 
over  the  objection  of  plaintiff,  was  permitted  to  introduce 
his  testimony.  Plaintiff's  contention  is  that,  as  defend- 
ant's motion  amounted  to  a  demurrer  to  plaintiff's  testi- 
mony, it  was  error  for  the  trial  court  to  permit  the  defend- 
ant to  proceed  with  its  testimony  after  overruling  its 
motion.     Some  anthorities  are  cited  from  other  states 
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which  seem  to  support  this  contention,  but,  however  it  may 
be  elsewhere,  the  rule  in  this  state  seems  to  be  firmly 
established  that  when  at  the  close  of  plaintiff's  testimony, 
in  a  civil  action,  the  defendant  desires  to  test  the  suffi- 
ciency of  plaintiff's  evidence  to  sustain  a  verdict,  he  may 
file  a  request  for  an  instruction  for  that  purpose,  and  if 
his  request  be  denied,  he  may  procetHl  tlien  to  introduce 
his  own  evidenca  This  rule  was  favorably  commended 
and  adhered  to  in  Dunn  v.  Bozarth,  59  Neb.  244,  in  which 
it  was  saJd : 

"The  reception  of  evidence  tendered  by  the  defendant, 
after  a  decision  against  him  on  a  demurrer  to  plaintiff's 
evidence^  is  not  error." 

Complaint  is  next  lodged  against  the  action  of  tlie  trial 
court  in  the  admission  of  evidence.  On  the  cross-oxamina- 
tion  of  one  of  plaintiff's  witnesses,  defc^ndant's  connw^l 
were  i>ermitted,  over  plaintiff's  objection,  to  ask  the  wit- 
ness if  he  had  not  made  a  statement  in  writing  sliortly 
after  the  injury,  containing  certain  declarations  differing 
from  the  statements  to  which  he  had  just  testified.  It  was 
objected  that  it  was  improper  to  ask  this  (juestion  without 
first  showing  the  witness  a  copy  of  the  written  statement. 
Whatever  technical  merit  may  have  attached  to  this  ob- 
jection at  the  time  it  was  made,  it  was  all  cunnl  by  the 
sulwequent  action  of  plaintiff's  counsel  in  consenting  that 
the  entire  written  statement  might  be  offered  in  evidence, 
which  was  accordingly  done. 

Complaint  is  also  made  of  the  action  of  the  trial  court 
in  sustaining  defendant's  objection  to  two  questions  pro- 
pounded by  plaintiff's  counsel  to  one  of  his  witnesses  on 
re-examination.  As  the  plaintiff  did  not  follow  his  ques- 
tion by  an  offer  to  prove  the  answer  sought  to  be  elicited, 
we  can  not  examine  this  contention,  if  it  were  otherwise 
meritorious.     Hamhleton  v.  Fort,  58  Neb.  282. 

At  the  close  of  the  testimony,  numerous  instructions 
were  requested  by  counsel  for  the  contending  parties. 
The  requests  were  all  denied,  and  all  the  instructions  sub- 
mitted to  the  jury  were  given  on  the  court's  own  motion ; 
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SO  that  to  determine  whether  or  not  the  court  erred  either 
in  the  giving  or  refusing  of  instructions,  it  is  necessary  to 
examine  the  instructions  given  and  ascertain  whether  or 
not  thejy  have  fairly  presented  to  the  jury  each  materia] 
issue  arising  on  the  pleadings  and  proofs  containcHl  in 
the  record. 

Paragraphs  1,  2^  3  and  4  of  the  instructions  given  by 
the  court  are  confined  to  a  statement  of  the  issues  and 
directions  as  to  the  burden  of  proof.  None  of  these  are 
complained  of.  Paragraph  5  defines  actionable  negligence. 
This  instruction  is  complained  of  by  plaintiff  as  being 
couched  in  language  that  an  ordinary  juryman  could  not 
understand  and  as  being  vague  and  indefinite.  It  is  not 
contended,  however,  tliat  there  is  anything  inherently 
wrong  in  the  definition  given.  While  we  agree  with  coun- 
sel that  "instructions  to  a  jury  should  be  clear,  explicit 
and  definite,  and  couched  in  plain,  simple  language,"  and 
while  we  do  not  comnu>nd  the  instruction  given  either  for 
clearness  or  precision,  yet  plaintiflF  made  no  request  for 
an  instruction  defining  actionable  negligence,  and,  con- 
sequently, under  the  well  established  rule  of  this  court, 
he  is  not  entitled  to  complain  of  the  vagueness  and  un- 
certainty of  the  one  given.  Republicdn  V,  R.  Co.  v.  Fink^ 
18  Neb.  89. 

Paragraphs  6,  7  and  8  of  the  instructions  given  define 
contributory  negligence  and  tell  the  jury  that  if  tlie  plain- 
tiff has  proved  his  case  without  disclosing  n^ligence  on 
his  part,  the  burden  is  upon  the  defendant  to  prove  con- 
tributory negligence.  These  instructions  are  each  couched 
in  concise  terms  and  no  complaint  is  lodged  against  any 
of  them.  Paragraph  9  defines  ordinary  care.  Paragraph 
10  defines  the  proximate  cause  of  injury.  Paragraph  11 
tells  the  jury  that  they  have  been  permitted  to  view  the 
premises  and  may  consider  what  they  saw  there  as  any 
other  evidence  in  the  case.    Paragraph  12  is  as  follows : 

"In  determining  whether  the  defendant's  employees  Imve 
been  guilty  of  actionable  negligence  as  hereinbefore  de 
fined,  you  should  take  into  consideration  the  fact  that  the 
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defendant  was  pushing  its  train  backward,  and  also  the 
fact  that  the  defendant  had  no  flagman  at  its  crossing  at 
14th  street;  you  should  also  consider  whether  the  bell  was 
rung  and  the  whistle  sounded ;  whether  there  Avas  a  brake- 
man  on  the  rear  end  of  defendant's  train ;  you  should  also 
take  into  ponsideration .  the  amount  of  travel  across  de- 
fendant's track  at  14th  strei^t,  and  all  the  other  facts  and 
circumstances  shown  in  the  evidence  l>earing  upon  this 
question.  And  you  are  instructed  that  while  it  was  the 
duty  of  the  defendant's  employees  to  comply  with  the 
ordinances  of  the  city  relating  to  the  ringing  of  the  bell  of 
the  engine,  and  to  the  stationing  of  a  flagman  at  the  14th 
street  crossing,  yet  a  failure  on  the  pju^t  of  the  defendant's 
employees  to  comply  with  said  ordinances  in  either  or 
both  of  these  respects,  while  that  may  be  ccmsidered  by 
you  as  evidence  tending  to  prove  the  actionable  negligence 
of  the  defendant's  emploj^ees,  do<*s  not  necessarily  demand 
an  inference  of  negligence." 

This  instruction  we  have  set  out  at  length  for  the  pur- 
pose of  determining  whether  or  not  it  fairly  prt^sented  the 
question  of  defendant's  alleged  negligence,  in  approach- 
ing this  public  crossing,  to  the  jury.  Plaintiff  had  made 
numerous  recjuests  for  instructicms  on  this  question  which 
were  all  refused,  and  this  one  given  in  their  stead. 

The  fii*st  principle  c(;nt<»nd(^d  for  in  the  rc^cpiests  which 
were  refused,  is  that  if  defendant  backed  its  train  over  the 
public  crossing  withcmt  giving  the  required  signals,  then 
as  a  matter  of  law  it  was  guilty  of  actionable  negligence. 
This  court  has  decided  nmny  times  that  the  existence  of 
negligence  should  be  proved  to  and  passed  upcm  by  the 
jury  as  any  other  fa(*t,  and  that  it  is  improp<n'  to  state  to 
the  jury  a  circumstance  or  group  of  circumstances  as  to 
which  evidence  has  been  introduced  on  the  trial  and  in- 
struct that  such  fact  or  group  of  facts  amount  to  negli- 
gence in  law.  The  approved  practice  is  to  instruct  the 
jury  that  such  facts  or  circumstances,  if  established  by 
the  weight  of  the  evidence,  are  proper  to  be  considered  in 
determining  the  existence  of  negligenca  Missouri  P.  R. 
Co.  V.  Geist,  49  Neb.  489. 
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Anotlier  prinriple  contondcnl  for  in  the  instriietions  re- 
fused, is  founded  on  the  doctrine  of  eoiuparative  negligence 
which  is  not  rtH'ognizcd  in  this  state.  Missouri  1\  R.  Co, 
V.  Fox,  m  Neb.  740,  749. 

The  (jtlier  propov^sition  contended  for  and  refused  was 
that,  if  no  signals  were  given,  plaintiff,  as  a  nu\tt4^r  of  law', 
wc-'Uld  not  hi}  guilty  of  contributory  negligence  in  driving 
acToss  the  railroad  track  at  the  public  crossing.  Instead 
of  (knlaring  this  fact  a>i  a  matt<»r  of  law,  the  court  sub- 
mitted the  qu(*stion  of  plaintiff's  contributoiT  negligence 
to  the  jury,  under  all  the  facts  and  circumstances  proved 
in  the  ca.se,  in  the  instruction  immediately  following  the 
one  just  discussed.  It  follows,  from  what  has  l>een  said, 
that,  in  our  view,  the  jury  were  properly  instruct^nl  both 
on  the  (iu(»stion  of  actionable  negligence  of  defendant  and 
contributory  negligence  of  the  plaintiff. 

Paragraph  14  of  instructicms  given  told  the  jury  that 
the  rights  of  the  public  and  of  a  railroad  company  at  a 
public  crossing  are  mutual  and  reciprocal,  and  that  both 
must  use  the  highway  with  due  regard  for  the  safety  of 
otli(*rs;  that  the  train  of  the  railwaiy  company  has  the  right 
of  priority  in  the*  use  of  a  crossing,  provided  due  and  timely 
warning  of  it*;  appr(>a(*h  is  given.  Paragraph  15  says  that 
a  railrojid  crossing  is  a  i)lace  of  danger  and  that  all  per- 
scms  situated  as  the  parties  to  this  suit,  are  l>ound  to  take 
notice  of  that  fact;  that  plaintiff,  upon  approaching  the 
crossing  of  d(^f(*ndant's  track,  was  bound  to  use  care  com- 
mensurate with  the  pcTils  involvcnl  and  that  the  law  did  not 
n^quire  the  plaintiff  to  exercise  extraordinary  care.  Para- 
grai)h  10  told  X\w  jury  that  if  tlr\v  Ix^lievcMl  that  on  account 
of  the  want  of  ordinary  care  on  the  part  of  d(»fendant,  he, 
plaintiff,  found  himself  suddenly  in  a  condition  of  im- 
minc^nt  ])(Til  or  danger,  the  law  would  not  hold  him  guilty 
of  coutiibutory  negligence  merely  because  in  that  emerg- 
ency he  did  not  act  in  the  best  way  to  avoid  injury. 

These  instructions  seem  to  state  ih^  law  as  favorably  as 
possible  to  plaintiff's  contention. 

The  17th  paragraph  of  the  instructions  is  assailed  in 
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plaintiff's  brief.  This  instruction  tells  the  jury,  in  sub- 
stance, that  if  they  believe  from  the  evidence  that  defend- 
ant gave  proper  signals  of  the  approach  of  its  train  and 
stationed  a  man  on  the  rear  car  to  warn  plaintiff  of  his 
approaching  danger,  and  that  plaintiff  was  so  warned  while 
in  a  place  of  safety,  then  the  defendant  would  not  be  liable 
for  the  injury  received.  We  see  no  reason  why  this  in- 
struction should  not  have  been  given.  It  simply  submitted 
to  the  jury  defendant's  theory  of  the  accident  as  outlined 
in  its  proof. 

The  next  alleged  error  called  to  our  attention  is  the 
action  of  the  trial  court  in  overruling  plaintiff's  motion 
and  supplemental  motion  for  a  new  trial,  the  supplemental 
motion  being  based  on  newly  discovered  evidence. 

In  determining  the  merits  of  this  contention  it  is  well 
to  keep  in  mind  the  conflicting  theories  of  plaintiff  and 
defendant  as  to  the  facts  and  circumstances  surrounding 
the  accident  Plaintiff  contended  that  when  he  first  saw 
tJie  train,  some  distance  from  the  track,  it  was  standing 
still.  He  also  contended  that  there  was  no  employee  of 
defendant  on  the  hind  car  of  the  train  to  warn  of  the 
approach  of  tlie  train,  and  that  no  signals  were  given  on 
its  approach  to  the  crossing.  The  defendant  on  the  con- 
trary contended  that  the  train  was  not  standing  still,  but 
was  slowly  backing  and  that  the  bell  was  being  contin- 
uously rung,  that  the  whistle  was  sounded  on  nearing  the 
crossing  and  that  there  was  a  switchman  on  the  back  end 
of  the  car  hallooing  as  loud  as  he  could  and  particularly 
warning  the  plaintiff  against  attempting  to  cross  the  track. 
The  newly  discovered  evidence  relied  upon  in  support  of 
the  supplemental  motion  consists  of  an  affidavit  of  a  wit- 
ness who  states  that  within  a  day  or  two  after  the  accident, 
he  had  a  conversation  with  defendant's  engineer  on  his 
engine  and  he  told  him  that  the  engine  and  train  of  cars 
which  collided  with'  plaintiff  were  standing  on  a  track  a 
short  distance  from  the  crossing  and  that  he,  the  engineer, 
started  the  train  backing  toward  the  crossing  and  forgot 
to  give  any  signal  and  that  there  was  no  brakeman  on  tlie 
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train.    This  affidavit  is  contradicted  by  counter-affidavits 
of  the  engineer  and  fireman^  who  positively  deny  any  such 
conversation,  and  affirm  the  former  testimony  given  by 
them  that  the  train  was  in  motion  all  the  time.    Another 
affidavit  was  filed  of  a  conductor  of  the  Burlington  &  M. 
R.  R.  Co.  who  stated  that  he  was  in  a  coal  office  about  100 
feet  from  the  crossing  at  the  time  of  the  accident  and  was 
looking  out  of  a  window  when  the  accident  occurred ;  that 
he  heard  no  signals  sounded  and  saw  no  one  on  the  hind 
car  of  the  train  at  the  time  the  accident  occurred.    Two 
affidavits  were  also  filed  stating  that  after  the  trial  two 
of  defendant's  witnesses  had  told  affiants  that  they  had 
received  money,  for  the  testimony  which  they  gave  on  the 
trial,  from  the  defendant.    Affidavits  of  diligence  in  pro- 
curing this  testimony  were  also  filed  by  plaintiff  and  his 
attorneys.     Numerous  counter-affidavits  were  filed  deny- 
ing each  of  the  allegations  of  this  newly  discovered  evi- 
dence.   It  is  plain  from  an  examination  of  this  evidence 
that  it  is  all  either  cumulative  or  impeaching  in  its  char- 
acter.   There  is  no  strong  probability  that  this  testimony 
would  change  the  result,  if  a  new  trial  were  granted.    A 
sound  discretion  is  rc^posed  in  the  trial  court  in  refusing  or 
granting  a  new  trial  on  account  of  newly  discovered  evi- 
dence which  is  cumulative  in  its  character,  and  this  court 
has  said  in  Davis  r.  Stale,  51  Neb.  301 : 

"The  denial  of  a  moticm  for  a  new  trial  upon  the  ground 
of  newly  discovercHl  evidence,  will  not  be  held  erroneous 
when  it  app4^ars  that  the  neAvly  discovered  evidence  is 
'  cumulative  and  would  not  probably  change  the  result  al- 
ready reached." 

Finding  no  reversible  error  in  the  trial  of  this  cause,  we 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Ames  and  Hastings,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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WiMJAM  J.  JONEJS  ET  AU  V.  DUFP  GRAIN  COMPANY. 
Filed  May  20,  1903.    No.  13,065. 

1.  Attorney's  Lien:  Fraud.    Where  a  judgment  to  which  an  attorney's 

lien  has  attached  has  been  compromised  between  plaintiff  and  de- 
fendant in  fraud  of  the  attorn ej^'s  rights,  such  settlement  and 
compromise  may  be  set  aside  at  the  suit  of  the  attorney  de- 
frauded. 

2.  :     Intervention.     The  proper  method  of  procedure  in  such 

case  is  for  the  attorney  to  file  an  intervening  petition  and  have 
the  amount  and  extent  of  his  lien  judicially  determined  before 
any  other  steps  are  taken  for  its  enforcement. 

3. :    Execution.  "  Held,  not  error  for  the  trial  court  to  overrule 

a  motion  for  an  execution  to  enforce  the  collection  of  an  attor- 
ney's lien  before  the  nature  and  extent  of  such  lien  had  been 
judicially  determined.  . 

Error  to  the  district  court  for  Cass  county :    Paul  Jes- 
SBN,  District  Judge.    Affirmed. 

James  L.  Caldivell  and  Benjamin  F.  Johnson,  for  plain- 
tiCFsin  error. 

Samuel  M.  Chapman^  Robert  Ryan  and  John  C.  Watson^ 
contra. 

Oldham,  C. 

Plaintiffs  in  error  in  this  cause  of  action  procured  a 
judgment  for  f750  as  attorneys  at  law  for  William  J. 
Jones,  against  the  DuflF  Grain  Company,  defendant  in  er- 
ror, in  the  district  court  for  Cass  county.  Subsequently,  a 
supersedeas  bond  was  filed  and  error  proceedings  were  in- 
stituted in  the  supreme  court  to  reverse  said  judgment  by 
the  defendant  company.  At  the  time  of  the  institution  of 
the  original  suit  plaintiffs  served  the  following  notice  of 
attorneys'  lien  on  the  company : 

"You  are  hereby  notified  that  we  have  and  claim  an  at- 
torneys' lien,  for  services  rendered  plaintiff  by  us  as  attor- 
neys in  above  case  to  the  extent  and  amount  of  one-haJf 
of  the  amount  recovered  by  plaintiff  against  you  on  the 
cause  of  action  set  forth  in  his  petition  filed  in  above  en- 
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titled  ease  and  in  above  entitled  court,  or  for  one-half  of 
any  amount  paid  by  you  in  settlement  of  plaintiff's  claim 
against  you  in  his  cause  of  action  set  forth  in  his  petition 
filed  against  you  as  aforesaid,  and  you  are  hereby  cautioned 
and  warned  t<3  make  no  settlement  with  plaintiff  herein  to 
the  prejudice  of  our  said  attorneys'  lien." 

This  notice  was  served  by  the  sheriff  and  filed  with  the 
papers  in  the  case.    During  the  pendency  of  tlie  error  pro- 
ceedings, defendant's  attorney  notified  one  of  plaintiffs 
that  Jones  Jind  the  defendant  were  willing  to  compromise 
the  claim  on  payment  of  $350  and  costs  of  suit  by  defend- 
ant.   This  offer  was  refused  by  plaintiffs,  who  stated  that 
they  were  unwilling  to  settle  their  claim  for  less  than  one- 
half  of  tJie  judgment.     (Counsel  for  defendant,  notwith- 
standing this  refusal,  proceeded  to  enter  into  a  stipulation 
with  Jones,  the  plaintiff  in  the  former  proceeding,  for  set- 
tlement of  the  claim  on  the  payment  of  f  175  to  Jones  and 
f  175  to  plaintiffs  as  their  attorneys'  fees  and  payment  of 
costs.    This  stipulation  was  entered  into  by  Jones  and  de- 
fendant, and  the  petition  in  errt>r  was  accordingly  dis- 
missed in  the  supreme  court.     After  the  stipulation  was 
entered  into  the  defendant  through  its  attorneys  tendered 
plaintiffs  the  sum  of  fl75,  which  they  refused  to  accept 
and  thereupon  they  procured  a  a^rtificate  from  the  clerk  of 
the  supreme  court  and  filed  a  motion  asking  thjit  an  execu- 
tion be  issued  on  the  judgment  in  the  name  of  Jones,  the 
plaintiff,  for  the  benefit  of  plaintiffs  for  the  amount  of 
f375.     Affidavits  setting  up  the  facts  above  recited  were 
filed  in  support  of  this  motion,  and  the  motion  was  over- 
ruled and  proceedings  in  error  were  accordingly  instituted 
for  the  purpose  of  reversing  this  judgment. 

The  question  which  we  are  to  determine  in  this  case  is, 
whether  or  not  the  district  court  erred  in  overruling  plain- 
tiffs' motion  for  an  execution  on  the  judgment  formerly 
rendered  by  the  district  court  in  favor  of  plaintiffs'  client 
and  against  the  company.  Conceding  for  the  purpose  of 
determining  this  question  that  the  settlement  between  the 
def  jndant  and  Jones  was  made  without  the  consent  op 
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knowledge  of  plaintiff's  attorneys  and  that  defendant  was 
in  possession  of  the  notice  of  attorneys'  lien,  above  set 
forth,  was  it  the  duty  of  the  trial  court  on  motion  to  issue 
an  execution  on  the  judgment  for  the  amount  claimed  by 
plaintiff's  attorneys  as  their  lien? 

While  there  is  much  conflict  bb  to  the  proi)er  method  of 
procedure  to  enforce  the  collection  of  a  special  or  charging 
attorneys'  lien  where  a  cause  has  been  compromised  by 
plaintiff  and  defendant,  after  judgment^  yet  much  of  this 
apparent  conflict  arises  from  a  construction  of  the  va^ous 
statutes  providing  for  the  lien.  So  that  we  are  necessarily 
compelled  to  favor  such  method  of  procedure  as  would  be 
best  calculated  to  afford  the  protection  provided  by  our 
own  statute.  In  the  first  place  the  question,  as  to  whether 
the  execution  when  awarded  should  issue  in  the  name  of 
the  original  plaintiff  for  the  benefit  of  the  attorneys,  or 
whether  it  should  issue  in  the  name  of  the  attorneys,  is  a 
question  on  which  there  is  a  conflict  of  authority,  but  one 
on  which  the  conflict  is  merely  as  to  the  form  and  not  to 
the  substance  of  the  right  sought  to  be  enforced.  If  plain- 
tiffs werd  entitled  to  collect  the  lien  by  summary  process, 
we  do  not  see  how  it  would  materially  affect  the  defend- 
ant, whether  the  execution  was  issued  in  the  name  of  the 
original  plaintiff  in  the  cause  of  action  for  the  benefit  of 
the  attorneys,  or  whether  it  was  issued  directly  in  the  name 
of  the  attorneys  themselves  for  their  own  benefit  A  con- 
troversy as  to  this  matter  is  as  to  shadows  and  not  to  sub- 
stances. 

The  object  of  special  or  charging  liens  is  to  protect  the 
claim  of  the  attorney  by  equitable  interference  of  the 
court  and  to  secure  to  him  payment  of  just  charges  out  of 
the  fruits  of  his  own  Tabor.  In  order  to  reach  this  end  it 
seems  to  us  that  the  first  thing  necessary  is  to  establish 
judicially  the  amount,  nature  and  extent  of  the  lien  to  the 
end  that  the  attorney  may  be  protected  for  what  is  justly 
due  him  and  that  the  client  and  the  judgment  debtor  may 
also  be  protected  from  extortionate  and  unconscionable 
diargee  vhicb  qiight  be  exacted,  if  Hens  of  this  nature 
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could  in  the  first  instance  be  collected  by  summary  process. 
In  Ackerman  v.  Ackerman^  14  Abb.  Pr.  229,  it  is  held  that 
unless  the  proceeds  have  come  into  the  attorney's  handSi 
he  must  invoke  the  equitable  aid  of  the  court  to  ascertain 
the  existence  and  amount  of  the  lien  before  any  steps  can 
be  taken  to  enforce  it  In  Fox  v.  Fox,  24  How.  Pr.  409,  the 
method  prescribed  as  a  proper  course  to  be  adopted  (when 
there  is  a  controversy  as  to  what  the  contract  is  or  in  re- 
gard to  the  amount  payable  under  it)  is  for  the  attorney 
to  proceed  by  an  action  to  determine  the  amount  or  extent 
of  the  lien,  and  have  a  decree  declaring  the  judgment  sub- 
ject to  the  lien  and  awarding  execution  on  the  judgment 
for  the  amount  dua  It  is  said  in  this  decision  that  under 
this  proceeding  ^^issue  may  be  framed"  and  a  trial  had  in 
a  way  to  secure  the  rights  of  all  parties. 

That  the  settlement  and  discharge  of  a  judgment,  when 
made  in  bad  faith  between  plaintiff  and  d^endant  and  for 
the  purpose  of  defrauding  the  attorney  in  the  collection 
of  his  lien,  may  be  set  anide  on  application  of  such  attorney, 
is  uniformly  established.  But  it  seems  to  stand  on  sound 
principles  that  when  such  fraudulent  settlement  is  set  aside 
the  attorney  claiming  the  lien  should  file  an  intervening 
petition  and  establish  the  amount  of  his  lien,  before  asking 
an  execution  either  in  his  own  name  or  in  the  name  of  the 
judgment  plaintiff  for  its  satisfaction.  In  Reynolds  v. 
Reynolds^  10  Neb.  574,  580,  this  court  said : 

"When  it  appears  that  the  attorney,  to  secure  the  pay- 
ment of  fees  due  him  for  services  performed  in  the  prepara- 
tion and  prosecution  of  the  case,  has  taken  the  statutory 
steps  necessary  to  perfect  his  lien  upon  money  due  from  the 
defendant,  and  which  is  the  subject  of  the  litigation,  he  has 
such  an  interest  therein  as  entitles  him  to  have  the  case  go 
forws(rd  to  a  final  determination;  and  to  the  end  of  pro- 
tecting that  interest  and  enforcing  payment  may,  if  ifeces- 
sary,  be  admitted  as  a  party  plaintiff.  In  such  a  proceed- 
ing it  would  be  proper  practice  for  the  attorney,  on  being 
admitted  as  a  party,  to  file  a  petition  in  his  own  name 
against  both  plaintiff  and  defendant,  setting  forth  the  paj> 
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ticulars  of  his  claim  and  lien  so  that,  if  disputed  by  them, 
answers  could  be  filed,  and  the  issues  made  up,  as  in  other 
cases," 

This  case  has  been  cited  with  approval  in  Oliver  v.  Shee- 
ley,  11  Neb.  521,  and  Elliott  v.  Atkins,  26  Neb.  408,  and  it 
prescribes  a  p(roper  procedure  for  the  enforcement  of  a  lien 
when  the  judgment  has  been  satisfied  or  is  attempted  to  be 
satisfied  by  a  collusive  agreement  between  plaintiff  and 
defendant  in  fraud  of  an  attorney's  rights.  If  we  are  cor- 
rect as  to  the  proper  method  of  procedure  it  follows  that 
the  lower  court  did  not  err  in  overruling  the  motion  to  have 
the  execution  issued  before  the  amount  and  extent  of  the 
lien  had  been  judicially  determined. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Ambs  and  Hastings,  OC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


RiGHABD  S.  HORTON  V.  HENRY  RoHLFF  BT  AL. 

Filed  Mat  20, 1903.    No.  12,762. 

L  Contraet:  Constbuctton.  If  a  contract  admits  of  more  than  one 
construction,  one  of  which  will  render  it  Inefficacious  or  nullify  it, 
that  construction  should  be  adopted  which  will  carry  it  into  effect 

2. :   Presumption.    It  will-  not  be  presumed  that  the  parties  to  a 

contract  Intended  to  provide  for  the  doing  of  an  illegal  act,  or  one 
which  would  render  th^ir  agreement  void. 

3.  Benmrrer  Ore  Tenoa.    When  it  does  not  clearly  appear  on  the  face  of 

the  petition  that  the  contract  declared  on  is  void  because  of  ille- 
gality, it  is  error  to  sustain  an  objection  to  the  introduction  of 
plaintiffs  evidence  on  that  ground. 

4.  Contract:  Detensb  or  Ilij&galitt.    In  such  a  case  where  the  defense 

relied  on  is  the  illegality  of  the  contract,  it  is  necessary  to  plead 
and  prove  such  defense. 
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Error  to  the  district  court  for  Douglas  county :  Jacx>b 
Pawcbtt,  District  Judge.    Reversed. 

Richard  8.  Horton  and  T.  W.  Bldckburtiy  for  plaintiff  in 
error. 

George  W.  Shields  and  A.  W.  Gross,  contra. 

Barnes,  O. 

The  Greater  America  Exposition  was  incorporated  un- 
der the  laws  of  this  state  for  the  avowed  purpose  of  con- 
ducting an  exposition  in  the  city  of  Omaha  during  the 
season  of  1899,  for  the  purpose  of  exhibiting  to  the  public 
the  products  and  resources  of  the  transniississippi  country ; 
the  manners,  customs  and  modes  of  life  of  its  inhabitants 
and  various  other  features  of  interest  pertaining  to  the 
manners,  customs,  habits  of  life  and  amusements  of  other 
nations  and  people;  all  to  be  conducted  for  the  instruction 
and  amusement  of  the  people  of  this  and  other  countries 
generally,  and  for  gain  on  the  part  of  the  corporation.  Qh 
the  24th  day  of  May,  1899,  said  corporation  entered  into  a 
contract  with  one  Henry  Rohlff,  from  which  we  quote  as 
follows : 

"This  contract  made  and  entered  into  this  24th  day  of 
May,  A.  D.  1899,  by  and  between  the  Greater  America 
Exposition,  a  corporation  of  Omaha,  Nebraska,  party  of 
the  first  part,  and  Henry  Rohlff,  of  Omaha,  party  of  the 
second  part,  Witnesseth : 

"That  said  party  of  the  first  part  for  and  in  considera- 
tion of  the  sum  of  eight  hundred  ($800)  dollars  and  the 
covenants  and  agreements  hereinafter  enumerated  to  be 
kept  and  performed,  subject  to  the  rules  and  regulations 
of  the  Greater  America  Exposition,  by  said  party  of  the 
second  part,  agrees  with  said  party  of  the  second  part,  as 
follows,  to  wit:     ♦     •     ♦ 

"That  it  will  and  it  does  hereby  grant  to  the  said  party 
of  the  second  part  the  concession,  privilege  or  right  to  in- 
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stall,  maintain  and  operate  upon  the  said  above  designated 
tract  or  parcel  of  land  a  German  village,  to  be  thoroughly 
representative  of  the  buildings,  life,  manners  and  customs 
of  villages  in  Germany,  and  to  exhibit  and  sell  therein  arti- 
cles of  merchandise  of  German  manufacture  or  origin ;  also 
the  right  to  operate  therein  a  restaurant  and  therein  to  sell 
and  serve  beer  and  light  table  wines  (to  be  served  at  tables 
only),  cigars,  tobacco  and  cigarettes;  also  the  right  to 
operate  a  bowling  alley;  also  the  right  to  entertain  his 
patrons  with  instrumental  music  furnished  by  a  band  or 
orchestra  to  consist  of  not  more  than  ten  pieces.     *     *     * 

"Said  party  of  the  second  part,  for  and  in  consideration 
of  the  promise  and  agreements  hereinbefore  set  forth,  does 
hereby  accept  the  aforesaid  concession,  privilege  or  right 
and  agrees  that  he  will  operate  the  same  in  a  thoroughly 
first-class  manner,  to  the  best  advantage,  free  from  all  ob- 
jectionable features,  continuously  from  the  day  said  expo- 
sition opens  until  the  close  thereof  and  during  such  hours 
of  each  day  as  said  exposition  is  open  to  the  public. 

"That  immediately  upon  the  execution  of  this  contract  he 
will  proceed  to  place  the  buildings  now  standing  upon  said 
above  designated  tract  or  parcel  of  land  in  a  condition  of 
thoroughly  first-class  repair,  refitting,  repainting  and  re- 
furnishing same  subject  to  the  approval  of  the  party  of  the 
first  part,  and  that  same  will  be  completed  and  everything 
herein  provid(Kl  for  installed  and  ready  for  op(Tation  as 
soon  as  possible,  with  the  exercise  of  reasonable  dispatch, 

"That  he  will  install,  maintain  and  operate  within  said 
German  village  a  typical  German  rc^staurant  or  cafe  and 
sell  and  serve  therein  beer  and  light  table  wines  (to  be 
served  at  tables  only) ,  cigars,  tobacco  and  cigarettes.  That 
all  waiters  and  waitresses  shall  be  neatly  attired  in  typical 
German  costumes.     ♦     ♦     ♦ 

"That  he  will  procure  from  the  proper  authorities,  at  his 
own  expense,  a  license  for  the  sale  of  malt,  spirituous  and 
vinous  liquors  upon  the  aforesaid  premises. 

"That  said  consideration  of  eight  hundred  (?S00)  dollars 
shall  be  paid  npon  Ihe  execution  and  deliverj  of  the  con- 
10 
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tract,  and  that,  as  further  compensation  for  the  rights  and 
privileges  herein  conferred,  he  will  pay  to  said  party  of  the 
first  part  fifteen  (15)  per  centum  of  his  daily  gross  receipts 
from  all  sources  arising  from  the  operation  of  this  conces- 
sion during  the  continuance  of  said  exposition.'' 

In  order  to  secure  the  faithful  performance  of  Ihe  con- 
tract^ Rohlflf  gave  a  bond  to  the  corporation  in  the  sum  of 
f2,000,  signed  by  himself  and  George  E.  Ring,  James 
Schneiderwind  and  P.  0.  Schroeder  as  sureties.  Bohlfif 
conducted  a  German  village,  as  provided  by  the  terms  of 
the  contract,  but  failed  to  pay  the  corporation  fifteen  per 
centum  of  all  of  the  gross  receipts  of  the  business,  and  it  is 
claimed  that  there  was  a  balance  due  from  him  of  |647.56 
on  that  account.  The  Greater  America  Exposition  was 
duly  adjudged  a  bankrupt,  and  Richard  S.  Horton,  plaintiff 
herein,  was  appointed  its  trustee  in  bankruptcy.  He  there- 
upon commenced  this  suit  in  the  district  court  for  Douglas 
county  against  Rohlflf  and  his  bondsmen  to  recover  said 
balance  alleged  to  be  due  to  the  corporation.  The  petition, 
among  other  things,  set  out  the  contract  in  full.  The  de- 
fendant answered,  setting  up  several  defenses,  among 
which  was  the  defense  of  the  illegality  of  the  contract  on 
account  of  the  agreement  contained  therein  to  sell  beer  and 
wine  (intoxicating  drinks) ,  on  Sunday.  There  w^as  a  reply 
filed  in  the  form  of  a  general  denial.  Wlien  tJie  cause  came 
on  for  trial,  a  jury  was  impaneled  and  the  trial  commenced. 
The  defendants  objected  to  the  introduction  of  any  evi- 
dence on  the  part  of  the  plain  tiflf,  because  it  appeared  on 
the  face  of  the  petition  that  the  contract  sued  on  was  illegal 
and  void,  and  that  the  petition,  for  that  reason,  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
objection  was  sustained,  the  court  directed  a  verdict  for 
the  defendants,  which  was  duly  returned,  judgment  was 
rendered  on  the  verdict  and  plaintiff  prosecutes  error. 

It  is  agreed  by  both  parties  that  the  legality  of  the  con- 
tract is  the  only  question  involved  herein ;  and  the  plaintiff 
concedes  that  if  the  contract  provides  for  the  saJe  of  beer 
and  light  wines  (intoxicating  liquors)  on  Sunday  it  is  void. 
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and  no  action  can  be  founded  on  it  This  question  must  be 
determined  by  the  language  of  the  contract  itself,  without 
any  extrinsic  aid,  and  the.  language  used  therein  will  be 
given  its  usual  and  ordinary  meaning.  It  is  claimed  by  the 
plaintiff  that  we  must  presume  that  the  defendant  Rohlff 
would  not  violate  the  law^  by  selling  intoxicating  liquor  on 
Sunday,  and  that  at  the  time  the  agreement  was  made  the 
parties  contemplated  the  making  of  a  legal,  and  not  an 
illegal,  contract;  while  it  is  strenuously  urged  by  counsel 
for  the  defendants  that  it  will  be  presumed  that  a  typical 
German  village  can  not  be  conducted  without  the  sale  of 
beer;  that  such  sales  must  necessarily  be  made  on  Sunday, 
and  that  therefore  the  contract  is  void. 

We  will  not  presume  that  the  parties,  when  they  entered 
into  the  contract^  contemplated  a  violation  of  law.  On  a 
demurrer  ore  tenus^  unless  by  the  language  of  the  agree- 
ment itself,  construed  without  intrinsic  aid,  such  intention 
is  clearly  shown,  the  contract  will  be  considered  valid.  It 
does  not  appear  on  the  face  of  the  petition  that  at  the  time 
the  contract  was  made  it  had  been  determined  that  the 
exposition  would  be  open  on  Sundays,  and  the  word  "con- 
tinuously'^ relied  on  by  the  defendants  to  render  the 
contract  illegal,  may  reasonably  be  held' to  apply  only  to 
such  days  as  the  exposition  would  be  open  to  the  public ; 
which,  in  absence  of  any  allegation  to  the  contrary,  will  be 
presumed  to  be  week  days  only.  The  rule  is  that  the  con- 
tract should  be  supported  if  possible,  rather  than  defeated. 

"If  a  contract  admits  of  more  than  one  construction,  one 
'>f  which  will  render  it  inefficacious  or  nullify  it,  that  con- 
struction should  be  adopted  which  will  carry  it  into  effect. 
For  there  is  no  presumption  against  the  validity  of  con- 
tracts." Nor  can  we  presume  that  the  parties  sit  down  to 
make  a  contract  providing  for  a  particular  event,  when  that 
very  event  would  make  it  void.  2  Parsons,  Contracts  (9th 
ed.),  504,  note;  Jackson  v.  Blodget,  16  Johns.  (N.  Y.)  172; 
Rogers  v.  Eagle  Ins.  Co.  of  Netr  Tork^  9  Wend.  (N.  Y.) 
611 ;  Barrett  v.  French^  1  Conn.  354 ;  Brya/i/i  v.  Bradley^  16 
Conn.  474. 
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The  trial  court  wa^  evidently  misled  by  his  general 
knowledge  of  what  had  transpired,  op  by  the  allegations  of 
the  answer  in  which  the  defense  of  the  illegality  of  the 
contract  was  pleaded. 

A  careful  examination  of  the  record  convinces  us  that 
^neither  upon  the  face  of  the  jKitition,  nor  by  the  evidence 
offered,  does  it  clearly  and  affirmatively  appear  that  the 
contract  was  illegal.  We  therefore  hold  thai  the  evidence 
should  have  been  received  and  the  cause  tried  upon  the 
issues  joined. 

For  the  foregoing  reasons,  we  recommend  that  the  judg- 
ment of  the  trial  court  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

By  the  Court :  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Rbversejd. 


The  State  of  Nebraska,  ex  rel.  William  R.  Davis  et  al., 
V.  Board  op  County  Commissioners  op  Cass  County, 
Nebraska,  et  al. 

Piled  May  20,  1903.     No.  13,105. 

1.  Adjunct   School   District   Act.     Chapter   63   of   the  laws   of   1901, 

commonly  known  as  the  adjunct  school  district  act,  provides  no 
method  for  submitting  the  question  of  creating  an  adjunct  district 
a  second  time,  and  no  officer  or  person  is  thereby  granted  au- 
.  thority  to  submit  the  question  or  give  notice  thereof. 

2.  Creation  of  Adjunct  School  District.     To  create  an  adjunct  school 

district,  it  requires  the  concerted  action  of  all  of  the  common 
school  districts  embraced  therein.  And  the  question  must  be  sub- 
mitted to,  and  voted  on,  by  all  of  such  districts, 

S. :    Void  Election.    Where  thie  question  was  submitted  to  only 

a  part  of  such  school  districts,  and  In  many  of  the  districts  em- 
braced in  the  proposed  adjunct  district  no  vote  was  taken  on  the 
proposition,  the  election  is  void  and  no  adjunct  district  is  created 
thereby. 

4. :   Tax  Levy:   Mandamits.    In  such  a  case,  a  writ  of  ma&damiu 


to  compel  the  county  board  to  levy  a  tax  to  carry  on  the  basiness 
of  an  adjunct  school  district  must  be  denied. 
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Erbor  to  the  district  court  for  Cass  county :  Paul  Jbs- 
SEN,  District  Judge.    Affirmed. 

Gary  8.  Polk,  for  plaintiffs  in  error. 
Jesse  L.  Rooty  contra. 

Barnes,  C. 

The  relators  commenced  this  action  in  the  district  court 
for  Cass  county,  for  the  purpose  of  procuring  a  peremptory 
writ  of  mandamus,  against  the  board  of  county  commis- 
sioners and  the  county  clerk  -of  said  county,  reciuiring  the 
commissioners  to  levy  a  tax  of  two  mills  on  the  dollar 
valuation  of  all  taxable  property  in  the  territory  compris- 
ing ninety-five  school  districts  situated  therein,  and  to  com- 
pel the  county  clerk  to  extend  such  tax  upon  the  tax  list  of 
said  county  for  the  year  1902,  for  the  purpose  of  meeting 
the  expenses  of  carrying  on  the  business  of  an  adjunct 
school  district,  which  it  was  alleged  in  the  pc^tition  had 
been  created  under  the  provisions  of  chapter  63  of  the  laws 
of  1901,  which  we  will  designate  as  the  "Adjunct  School 
District  Act,"  comprising  all  of  the  school  districts  in  said 
county,  and  the  territory  embraced  therein,  (^Kc(»i»t  five. 

It  appears  from  the  record  that  Ca«s  county  is  divided 
for  school  purposes  into  one  hundred  school  districts;  that 
in  ninety-five  of  these  districts  the  electors  are  entitled  to 
vote  on  the  question  of  establishing  an  adjunct  district,  but 
that  districts  numbered  1,  22,  32,  36  and  95  are  high  school 
districts,  and  can  form  no  part  of  such  adjunct  district; 
that  the  relators  are  resident  electors  of  certain  school  dis- 
tricts in  said  county,  and  each  of  them  has  a  child,  who 
has  completed  the  course  of  study  in  the  school  of  his 
respective  school  district  and  whose  education  can  not 
profitably  be  carried  further  in  the  public  sch(K)ls  of  the 
cdstrict  of  his  residence,  and  who  is  entitJed  to  pursue  the 
coarse  of  study  provided  by  law  in  the  high  schools  of  said 
county;  that  the  districts  in  Avhich  the  relatoi^s  reside  are 
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those  entitled  to  vote  on  the  question  of  creating  an  ad- 
junct school  district ;  that  four  of  the  five  high  school  dis- 
tricts in  said  county  have  been  designated  by  the  state 
superintendent  as  accredited  schools,  and  have  voted  to 
open  their  said  schools  for  the  reception  of  pupils  from  an 
adjunct  district;  that  after  the  approval  of  the  act  in  ques- 
tion, which  passed  with  the  emergency  clause  and  took 
effect  immediately,  the  question  of  establishing  an  adjunct 
district  in  Cass  county  under  the  provisions  of  said  act 
was  submitted  to  the  electors  of  the  various  school  districts 
in  said  county  to  vote  thereon  at  their  annual  meetings 
held  on  June  24,  1901,  and  that  said  proposition  failed  to 
carry.  It  further  appears  that  more  than  fifteen  days 
prior  to  the  ajinual  school  meetings  held  on  June  30,  1902, 
the  county  superintendent  of  said  county  sent  a  circular 
letter  to  the  moderators  of  each  of  the  ninety-five  districts 
above  mentioned  in  which  he  requested  the  moderator  to 
submit  the  question  of  creating  an  adjunct  school  district 
to  the  voters  at  the  coming  annual  meeting ;  that  he  also 
furnished  them  with  blanks  for  the  purpose  of  returning 
the  vote  cast  upon  that  proposition  to  him.  It  further 
appears  that  this  was  the  only  notice  or  proclamation  of 
any  kind  relating  to  the  submission  of  the  question  ever 
made  by  the  county  superintendent,  or  any  other  person 
or  officer,  whomsoever.  It  also  appears  that  each  of  the 
ninety-five  directors  made  out  and  posted  a  notice  of  the 
annual  school  district  meeting  in  his  district,  as  follows: 

"NonoB. 
"For  the  Annual  School  District  Meeting. 
"The  annual  meeting  of  the  legal  voters  of  school  dis- 
trict No. of  Cass  county,  Nebraska,  will  be  held  at  the 

schoolhouse  on  Monday  the  30th  day  of  June,  1902,  at  8 
o'clock  P.  M.  for  the  purpose  of  electing  a  director  for  said 
district,  and  for  the  transaction  of  such  other  business  as 
may  lawfully  come  before  it 

" ,  Director.'' 

This  was  the  only  notice  ever  published  or  posted  relate 
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ing  to  the  annual  school  meeting  in  the  several  districts  of 
the  county  for  the  year  1902.  It  further  appears  that  in 
seventy-five  of  the  ninety-five  school  districts  above  men- 
tioned,  the  moderators  at  the  annual  meeting  caused  the 
question  of  creating  an  adjunct  school  district  to  be  sub- 
mitted to  the  voters  then  and  there  assembled;  that  in 
sixty  of  the  districts,  the  vote  taken  on  that  proposition 
was  canvassed  and  returned  to  the  county  superintendent 
within  ten  days,  which  return  showed  that  315  votes  had 
been  cast  for  an  adjunct  district  and  287  against  the  prop- 
osition; that  fifteen  districts  failed  to  make  return  to  the 
county  superintendent  within  ten  days,  and  their  votes 
were  not  considered,  although  it  was  ascertained  that  in 
those  districts  forty-two  votes  had  been  cast  for  and  fifty- 
nine  against  the  proposition.  No  account  whatever  was 
taken  of  the  other  twenty  districts  in  which  the  question 
does  not  apear  to  have  betm  submitted;  that  in  three  of 
these  districts,  alone,  there  were  eighty-four  voters  en- 
titled to  cast  tlieir  votes  on  the  proposition,  which  was  a 
greater  number  than  would  be  necessary  to  change  the  re- 
sult of  the  election,  as  declared  by  the  county  superintend- 
ent. It  further  appt^ars  that  within  the  ninety-five  school 
districts,  entitled  to  vote  on  the  proposition,  there  wore 
more  than  2,000  legal  voters,  and  yet  only  602  votes,  cast 
upon  the  proposition,  were  considere<l  by  the  county  super- 
intendent at  the  time  he  declared  the  question  caiTied.  It 
further  appeared  that  in  several  of  the  school  districts  the 
voters  at  the  annual  school  meeting  had  voted  to  levy  a 
tax  of  25  mills  on  the  dollar  for  school  pui^xxses,  the  same 
lK*ing  the  largest  amount  which  they  could  lawfully  levy. 
It  was  also  shown  tliat  the  respondents,  the  county  com- 
missioners, had  made  no  estimate  at  the  time  of  tbrir  Jan- 
uary meeting,  at  which  they  were  required  to  make  an  es- 
timate of  the  necessary  exi)ense8  for  the  ensuing  fiscal 
year,  for  the  purpose  of  meeting  the  expense  of  an  adjunct 
school  district,  and  that  the  board  had  levied,  for  the  year 
1902,  the  full  amount  of  county  tax  which  th(^  were  en- 
titled to  levy  under  tjie  constitution  and  laws  of  this 
state. 
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The  cause  was  submitted  to  the  court  on  the  petition  and 
the  facts  above  stated,  who  found  generally  for  the  re- 
si>ondents,  denied  the  writ  and  dismissed  the  action.  From 
that  judgment  the  r(*lators  prosecute  error  to  this  court. 

The  first  question  which  confnmts  us  is,  was  the  proposi- 
tion to,cn^atean  adjum^t  school  district  lawfully  submitted 
to  the  electors  of  all  of  the  school  districts  comprising  the 
territory  sought  to  Ik»  included  in  such  district?  We  think 
not.  Waiving  the  cpmstion  of  the  validity  of  the  act,  it 
appears  from  its  terms  that  it  was  self -executing  as  to  the 
submission  of  the  question  to  the  voters  at  the  first  an- 
nual 8ch(X)l  UKH^ting  after  it  went  into  effect.  Section  4 
reads  in  part  as  follows : 

"For  the  puiix)S(^  of  meeting  the  expenses  contemplated 
by  this  act,  all  of  the  territory  of  each  county  of  this  state 
not  includ(Hi  in  any  high  school  district  may  h^.  consti- 
tuted as  an  indejxmdent  taxing  district  known  as  the  ad- 
junct district  of  such  county;  the  common  school  districts 
or  parts  of  districts  included  in  such  adjunct  district  shall 
be  the  voting  precincts  of  such  adjun(*t  districts;  it  is 
hereby  made  the  duty  of  the  moderator  of  each  common 
school  district  in  this  state  to  submit  the  question  of  the 
establislunent  of  an  adjunct  district  in  the  county  in  which 
it  is  located  to  a  vote  of  the  legal  voters  of  his  district  at 
the  annual  meeting  of  said  district  next  occurring  after 
the  taking  effect  of  this  act,  and  to  certify  the  result  of 
such  vote  to  the  county  su]x*rintendent." 

It  api)ears  that  these  provisions  of  the  law  were  under- 
stood by  the  moderators  and  electors  of  the  school  districts 
of  the  county,  and  the  question  was  properly  submitted  to 
the  voters  at  the  annual  meeting  in  1901 ;  that  great  inter- 
est wjis  tak(»n  therein;  that  there  was  a  large  attendance 
of  the  electoi*s  at  that  meeting  and  that  the  proposition 
failed  to  carry.  This  self -executing  provision  of  the  law, 
had  then  served  its  purpose  and  could  not  be  held  to  re- 
quire another  submission  of  the  question.  It  is  further 
prorid(Ml  in  the  act  that: 

"If  the  vote  provided  for  in  this  section  in  any  county 
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shall  be  against  such  adjunct  district'  the  question  may 
again  be  submitted  at  any  subsequent  annual  meeting  of 
the  common  school  districts  embraced  in  said  proposed 
adjunct  district,  and  any  adjunct  district  may  be  discon- 
tinued by  a  majority  vote  of  its  electors  taken  in  the  man- 
ner above  provided  for  its  establishment." 

This  part  of  the  law  is  simply  permissive,  and  is  in  no 
sense  mandatory.  If  the  question  be  again  submitted,  it  is 
necessary  that  there  should  be  some  officer  authorized  to 
determine  that  fact  and  give  notice  thereof  to  the  voters  of 
the  several  school  districts  to  be  affected  thereby.  The 
self-executing  provisions  of  the  law  contain  no  authority 
and  provide  no  method  for  a  second  submission  of  the 
question,  and  the  only  provision  therefor  is  the  one  above 
quoted.  The  facts  in  this  case  clearly  show  the  necessity 
of  having  some  officer  or  person  designated  by  the  act  itself 
who  has  the  power  and  is  charged  with  the  duty  of  sub- 
mitting the  question  and  giving  the  proper  notice  thereof, 
so  that  there  may  be  a  concerted  action  of  all  of  the  school 
districts  interested  or  affected  by  the  creation  of  an  ad- 
junct district.  No  such  officer  or  person  is  designated  by 
the  act  The  court  can  not  supply  this  deficiency  of  the 
law.  To  do  so  would  be  to  engage  in  judicial  legislation. 
In  case  the  county  superintendent,  or  any  other  officer  or 
person  should  assume  to  submit  the  question  and  give  the 
notice  of  submission,  such  action  would  be  of  no  force  or 
effect  whatever.  As  the  law  stands  there  is  no  way  of 
procuring  concerted  action.  It  simply  provides  that  the 
question  may  be  again  submitted  to  the. common  school 
districts  embraced  in  the  proposed  adjunct  district.  This 
must  be  construed  to  mean  all  of  the  districts,  and  it  can 
not  be  said  that  a  submission  to  any  number  less  than  all 
of  them  is  a  valid  submission  or  will  result  in  a  valid 
election. 

In  the  case  at  bar,  it  appears  that  a  large  number  of  the 
Bcl^ool  districts  embraced  in  the  proposed  adjunct  district 
took  no  part  in  the  election,  and  the  question  was  not  sub- 
mitted to  the  voters  of  such  districts  at  their  annual  school 
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meeting.  If  the  proposition  in  question  be  held  to  have 
been  adopted  by  this  semblance  of  an  election,  rt  might, 
with  equal  reason,  be  declared  to  have  been  carried  or 
adopted  by  the  majority  vote  of  a  single  district  It  was 
the  obvious  purpose  and  intent,  and  is  clearly  the  letter 
of  the  act,  that  all  of  the  districts  affected  by  the  creation 
of  an  adjunct  district  must  participate  in  the  election  in 
order  to  be  bound  by  the  result.  It  appearing  on  the  face 
of  the  petition  that  the  question  was  not  so  submitted,  and 
that  a  large  number  of  such  districts  did  not  vote  on  the 
question  at  all,  we  are  constrained  to  hold  that  there  was 
no  proper  submission  of  the  question ;  that  the  election  de- 
scribed in  the  petition  was  ill^al  and  void,  and  that  no 
adjunct  school  district  was  created  thereby. 

It  follows  that  the  finding  of  the  trial  court  in  favor 
of  the  respondents  is  sustained  by  the  record,  and  the 
judgment  denying  the  writ  was  right  We  therefore  rec- 
ommend that  the  judgment  of  the  district  court  be  affirmed. 

Albert  and  Glanvillb,  OO.,  concur. 

By  the  Court :  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  denying  the  per- 
emptory writ  of  ma'ndamus  in  this  case  is 

Affirmed. 


Clay  County,  Nebraska,  v.  Adams  County,  Nebraska. 

Filed  May  20,  1903.    No.  12,833. 

1.  Legal  Settlement  of  Insane  Person.    The  legal  setlement  of  an  in- 

sane person,  within  the  meaning  of  section  26,  chapter  40,  Ck>m- 
piled  Statutes,  is  the  county  which  would  be  primarily  liable  for 
the  support  of  such  person,  if  a  pauper. 

2.  Change  of  Besidence.     If  a  person,  neither  insane  nor  a  pauper, 

abandons  his  residence  in  one  county  and  removes  with  his  family 
to  another,  and  settles  in  the  latter  with  the  intention  of  making 
it  his  home,  and  thereafter  becomes  insane,  the  latter  county  can 
not  recover  of  the  former  for  expenses  incurred  on  behalf  of  such 
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insane  person,  unless  it  appears  that  he  became  a  public  charge, 
as  an  insane  person,  less  than  thirty  days  after  abandoning  his 
residence  in  the  former  county. 

Error  to  the  district  court  for  Adams  county :  Ed  L. 
Adams,  District  Judge.    Afflnmed. 

Ambrose  E.  Epperson^  for  plaintiff  in  error. 
John  Snider  J  contrn. 

AliBBRT,  G. 

For  a  considerable  time  previous  to  June,  1901,  a  mar- 
ried man  resided  with  his  family  in  Adams  county.  In 
that  month,  he  moved  to  Clay  county,  taking  with  him  his 
family  and  household  goods,  where  he  rented  a  house  and 
went  to  housekeeping  with  his  family,  with  the  intention 
of  making  that  county  his  home. 

On  the  23d  day  of  August,  1901,  upon  inquiry  duly  in- 
stituted, the  man  was  found  insane  and  a  fit  subject  for 
treatment  in  the  hospital  for  the  insane,  by  the  commis- 
sioners of  insanity  of  Clay  county,  and  a  warrant  issued 
accordingly,  in  pursuance  of  which  he  was  placed  in  such 
hospital  for  treatment.  Clay  county  then  presented  a  bill 
to  Adams  county  for  the  cost  and  expenses  incurred  in  the 
proceedings  above  mentioned,  claiming  that  the  man  had  a 
l^al  settlement  in  the  latter  county  when  such  costs  and 
expenses  were  incurred.  From  an  order  of  the  county 
board  of  Adams  county  rejecting  the  claim.  Clay  county 
appealed, to  the  district  court.  The  district  court  found  for 
the  defendant  and  gave  judgment  accordingly.  The  plain- 
tiff brings  error. 

The  plaintiff^s  claim  is  based  on  section  26,  chapter  40, 
Compiled  Statutes  (Annotated  Statutes,  9615),  which  is  as 
follows : 

"Exi)en8es  incurred  as  "herein  provided,  by  one  county, 
on  account  of  an  insane  person  whose  legal  settlement  is 
in  another  county  of  the  state,  shall  be  refunded,  with  law- 
ful interest  thereon,  by  the  county  of  such  settlement;  and 
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shall  be  presented  to  the  county  commissioners  of  the 
county  sought  to  be  charged,  which  shall  be  allowed  and 
paid  the  same  as  other  claims." 

The  only  question  in  this  case  is,  whether  the  patient 
had  a  legal  settlement  in  the  defendant  county  within  the 
meaning  of  the  section  just  quoted,  when  the  expenses  in 
question  were  incurred  by  the  plaintiif,  and  the  solution 
of  that  question  depends  on  the  meaning  of  the  term  "set- 
tlement" as  used  in  tliat  section. 

The  use  of  the  word  in  the  common  law,  to  express  the 
relation  of  a  person  to  a  place  or  locality,  is  confined  al- 
most exclusively  to  that  portion  which  relates  to  the  dis- 
pensation of  public  charity,  for  the  support  of  those  who, 
in  the  language  of  our  own  laws  for  the  support  of  such 
person,  "shall  be  unable  to  earn  a  livelihood  in  consequence 
of  any  bodily  infirmity,  idiocy,  lunacy  or  other  unavoidable 
cause,"  and  who  are  commonly  called  paupers;  it  is  thus 
most  frequently  employed  in  the  reported  cases  and  the 
statutes  of  the  several  states.  While  pauperism  and  in 
sanity  are  by  no  means  synonymous  terms,  both  classes  ol 
unfortunates  are,  to  some  extent,  public  charges  and  re- 
cipients of  public  bounty.  Prom  these  considerations,  we 
think  it  may  l>e  fairly  inferred  that  the  legislature  used 
the  term  "settlement,"  in  the  section  under  consideration, 
in  the  sense  in  which  it  is  used  in  the  common  law  relative 
to  the  support  of  the  poor  at  public  expense.  The  term, 
as  there  used,  is  defined  by  Wel)ster  as  "the  legal  settle- 
ment or  establishment  of  a  person,  in  a  particular  town 
or  parish,  which  entitled  him  to  maintenance,  if  a  pauper, 
and  subjects  the  town  or  parish  to  his  support"  In  In- 
habitants of  Warren  v.  Inhahitants  of  Tlvomaston^  43  Me. 
406,  69  Am.  Dec.  69,  the  court  say : 

"The  place  of  one's  settlement  is  a  place  where  such  per- 
son has  a  legal  right  to  support  as  a  pauper." 

The  foregoing  definitions  are  hardly  accurate  because,  in 
both,  tlie  right  of  a  pauper  to  temporary  support  or  relief, 
from  a  place  other  than  that  of  his  settlement,  if  actually 
present  in  such  other  place,  is  overlooked.     In  such  case 
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the  place  of  his  settlement  is  liable  to  the  place  furmah- 
ing  such  support  or  relief.  Section  13,  chapter  67,  Com- 
piled Statutes  (Annotated  Statutes,  9362).  It  would  be 
more  accurate  to  say  that  one's  settlement  is  the  political 
subdivision  primarily  liable  for  his  support  as  a  pauper. 

The  inquiry  narrows  down  to  this  question :  Which  of 
the  two  counties  would  have  been  primarily  liable  for  his 
support,  as  a  pauper,  had  he  been  one  when  he  became  in- 
sane? Section  11,  chapter  67,  Compiled  Statutes  (Anno- 
tated Statutes,  9360 ) ,  is  as  follows : 

"Any  i>erson  becoming  chargeable  as  a  pauper,  in  this 
state,  shall  be  chargeable  as  such  pauper  in  the  county  in 
which  he  or  she  resided  at  the  commencement  of  the  thirty 
days  immediately  preceding  such  person  becoming  so 
chargeable." 

The  person  in  question  abandoned  his  residence  in  Adams 
county,  and  moved  with  his  family  and  effects  to  day 
county,  in  June,  1901,  with  the  intention  of  making  the 
latter  county  his  home,  and  resided  there  continuously  un- 
til the  inquiry  as  to  his  sanity  was  instituted  by  the  com- 
missioners of  insanity  of  the  latter  county,  in  the  latter 
part  of  August,  of  that  year.  Whether  he  was  sane  and 
capable  of  forming  an  intention  to  change  his  residence 
when  he  left  Adams  county  was  one  of  the  questions  sub- 
mitted to  the  trial  court  on  conflicting  evidence,  and  the 
trial  court  having  resolved  that  question  in  favor  of  the 
defendant,  it  stands  as  one  of  the  established  facts  of  this 
ease,  that  he  was  sane  at  that  tima  We  need  not  inquire 
in  this  case  the  precise  stage  of  insanity  at  which  the 
afflicted  person  becomes  a  public  charge,  because  the  evi- 
dence is  sufficient  to  warrant  a  finding  that  such  person 
did  not  become  a  public  charge  until  the  proceedings  were 
instituted  before  the  commissioners  of  insanity,  which  was 
some  two  months  after  he  had  taken  up  his  residence  in 
Clay  county.  He  was  not  a  pauper,  hence,  he  was  not  only 
comi)etent,  but  free  to  abandon  his  former  residence  and 
select  a  new  ona  It  is  clear,  therefore,  that  under  the 
provisioiis  of  section  11,  aupra^  had  he  become  u  pauper 
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at  the  time  such  inquiry  was  instituted,  Clay  county 
would  have  been  primarily  liable  for  his  support  as  such. 
It  follows,  that  at  the  time  such  proceedings  were  insti- 
tuted and  expenses  incurred,  his  legal  settlement  waa  in 
Clay  county  and  not  in  the  defendant  county,  and  that  no 
recovery  can  be  had  in  this  case. 

The  judgment  of  the  district  court  is  right,  and  we  rec- 
ommend that  it  be  affirmed. 

Barnes  and  Glanvillb,  CC.,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregmng 
opinion,  the  judgment  of  the  district  court  is 

Apfibmbd. 


Frank  Znamanagbk  v.  Frank  Jblinbk. 

Filed  BIat  20,  1903.    No.  12,865. 

Vendor  and  Vendee:  Sebyxtudbs.  Where  the  owner  of  two  adjoin- 
ing tracU  of  land  sells  one  of  them,  the  purchaser  takes  the  tract 
sold,  with  all  the  benefits  and  burdens  which  appear,  at  the  time  of 
the  sale,  to  belong  to  it,  as  between  it  and  the  tract  which  the 
vendor  retains. 


2. :    .    Where  the  owner  of  two  adjoining  tracts  of  land 

constructs  a  dam  of  a  permanent  character  across  a  stream  on  cme 
tract,  which  causes  the  water  to  overflow  a  portion  of  the  other 
tract;  upon  a  sale  of  such  other  tract  to  one  having  knowledge  of 
the  existence  of  such  dam  and  its  character,  in  the  absence  of 
evidence  of  a  contrary  intent,  there  arises  an  implied  contract 
that  the  mutual  benefits  and  servitudes,  as  regards  such  dam, 
shall  remain  in  statu  quo, 

3.  Bvidence.    Evidence  examined,  and  held,  not  suillcient  to  show  aa 

intention  to  the  contrary. 

Error  to  the  district  court  for  Saline  county :    Gex)IKOB 
W.  Stubbs,  Districtt  Judge.   Affirmed. 

Fayette  I.  Foas,  B.  F.  Kohout  and  /.  A.  Wild^  for  plains 
tiff  in  error. 

A.  R.  BooU  and  Oeorge  E.  Hastings j,  contra^        /;  , 
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AliBBRT,  O. 

This  is  on  Mtion  for  damages,  alleged  to  have  been  sus- 
tained by  the  plaintiff  on  account  of  a  dam  constructed  by 
the  defendant  across  a  stream  of  water,  whereby  the  water 
was  thrown  hack  on  the  lands  of  the  plaintiff.  A  trial  to 
the  court,  without  a  juiy,  resulted  in  a  general  finding  for 
the  d^endant  and  judgment  was  given  accordiugly.  The 
plaintiff  brings  error. 

It  is  conclusively  established  that  in  1882,  the  defendant 
wa«  the  owner  of  two  quarter  sections  of  land,  adjoining 
each  other,  one  of  which  we  shall  call  the  east,  the  other, 
the  west  quarter.  A  small  stream  of  water  flowed  from 
the  west  quarter  through  the  east  quarter.  In  that  year 
the  defendant  constructed  a  dam  across  the  stream  on  the 
east  quarter,  which  threw  the  water  back  upon  a  portion 
of  the  west  quarter,  and,  with  the  exception  of  a  short 
time  when  it  was  destroyed  by  flood,  has  ever  since  main- 
tained the  dam  at  that  place.  In  1891,  he  conv^ed  the 
west  quarter  to  the  plaintiff  by  warranty  deed.  At  the 
tiine  of  the  conveyance,  the  dam  was  in  existence  and  its 
existence  and  condition  were  known  to  the  plaintiff.  The 
evidence  is  sufficient  to  warrant  a  finding  that  the  dam 
was  a  permanent  structure;  that  the  parties  so  regarded 
it  at  the  time  of  the  conveyance  is  clearly  shown  by  the 
fkct  that  its  existence  and  probable  effect  on  the  land  was 
discussed  to  some  extent  by  them  at  that  tima  Whether 
the  dam,  since  it  was  first  constructed,  had  always  been 
mainteined  at  the  same  height  that  it  was  at  the  time  the 
allied  damages  were  sustained,  was  one  of  the  issues  sub- 
mitted to  the  trial  court  upon  conflicting  evidence.  The 
trial  court  by  its  general  finding  resolved  that  question  in 
favor  of  the  defendant  The  findings  in  that  regard  are 
amply  sustained  by  the  evidence;  so  it  stends  as  one  of  the 
established  facts  in  the  case  that  the  dam  at  no  time  has 
been  maintained  at  a  greater  height  than  when  first  con- 
structed, when  the  conveyance,  hereinbefore  mentioned, 
was  made  to  the  plaintiff. 
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The  foregoing  facts,  we  think,  bring  the  case  within  the 
rule  announced  in  Lampman  v.  Milks^  21  N.  Y.  505,  and  ap- 
proved by  this  court  in  Fremont^  E.  &  M.  V.  R.  Co.  v.  Gay- 
ton,  67  Neb.  263,  which  is  as  follows : 

"Where  the  owner  of  two  tenements  sells  one  of  them, 
or  the  owner  of  an  entire  estate  sells  a  portion,  the  pur- 
chaser takes  the  tenement,  or  portion  sold,  with  all  the 
benefits  and  burdens  which  appear,  at  the  time  of  the  sale, 
to  belong  to  it,  as  between  it  and  the  property  which  the 
vendor  retains." 

The  plaintiff  contends  that  the  defendant  could  have  no 
easement  in  the  west  quarter  while  both  quarters  lK»limged 
to  him,  because  one  can  not  have  an  ea^eiiieiit  in  his  own 
land;  that  he  did  not  acquire  an  easement  by  prescription 
after  he  had  parted  with  the  land,  because  this  action  was 
brought  within  less  than  ten  years  from  the  date  of  the 
conveyance  of  the  west  quarter  to  the  plaintiff,  and  that 
there  is  no  evidence  of  any  express  or  implied  grant,  con- 
sequently, the  easement  is  not  established. 

It  has  been  held  by  this  court,  that  a  parol  grant  of  an 
easement  will  be  upheld,  where  there  has  been  a  valid  con- 
sideration and  the  grant  is  certain  in  its  terms,  and  there 
has  been  such  a  performance  on  the  part  of  the  grantee 
as  would,  in  the  case  of  a  contract  for  the  sale  of  the  fee, 
take  the  case  out  of  the  statute  of  frauds.  Oilmore  v.  Arm- 
strong,  48  Neb.  92.  While  that  was  what  is  technically 
called  a  suit  in  equity,  yet  as  equily  and  law  are  admin- 
istered by  the  same  courts  in  this  state,  there  is  no  reason 
why  the  defendant,  in  an  action  of  this  character,  may  not 
interpose  as  an  equitable  defense  a  parol  grant' of  an  ease- 
ment A  parol  grant  of  an  easement,  like  any  other  con- 
tract, may  rest  in  implication,  as  in  Lampman  v.  Milks, 
supra,  where  the  owner  of  land,  across  which  a  stream 
flowed,  diverted  the  stream  so  as  to  relieve  a  portion  of  the 
land  which  had  formerly  been  overflowed,  and  it  was  held, 
that  the  parties,  under  such  circumstances,  are  presumed 
to  contract  with  reference  to  the  condition  of  the  prop- 
erty at  the  time  of  the  conveyanca    In  other  words,  under 
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such  circumstances,  the  law  implies  a  contract,  mutually 
binding  on  the  parties,  that  the  mutual  privileges  and  serv- 
itudes of  the  two  tenements,  as  then  obviously  existing, 
shall  remain  in  statu  quo.  Such  agreement  can  not  be  said 
to  be  without  consideration,  because  it  is  a  part  of  the  prin- 
cipal contract,  evidenced  by  the  conveyance,  and  is  relieved 
of  all  uncertainty  by  the  obvious  character  of  the  easement. 

But  the  plaintiflf  contends  that  the  presumption,  arising 
in  favor  of  the  existence  of  the  easement,  is  rebutted  by 
the  testimony  in  this  case.  The  testimony  of  plaintiflf  on 
this  point  is  as  follows: 

Q.  When  you  bought  this  land  in  1891,  you  went  down 
to  see  the  dam,  did  you  not? 

A.  No,  I  did  not    We  talked  about  the  dam. 

Q.  What  did  you  talk  about  the  dam? 

A.  I  talked  about  the  dam.  Jelinek  tried  to  sell  me  the 
land.  I  did  not  talk  much  with  him  about  it,  only  he  told 
me  there  was  a  dam  there. 

Q.  Don't  you  recall  the  fact  that  Jelinek  said  that  he 
wanted  to  take  out  the  pond? 

A.  I  spoke  about  the  water  on  the  land.  I  said  I  did 
not  like  the  water  stand  on  the  land,  lie  said  he  would 
like  to  buy  it  I  tell  him  if  he  buy  it  of  me  he  could 
keep  it. 

Q.  That  was  at  the  time  he  made  the  deed? 

A.  Yes,  sir,  but  before,  when  I  was  ready  to  buy  it.  *  *  * 

Q.  Don't  you  remember  of  saying  to  Jelinek  when  this 
deed  was  made  when  he  said  I  will  measure  out  the  over- 
flow, will  not  make  you  a  deed  for  that,  and  will  take  that 
out  of  the  purchase  price,  and  you  said  I  don't  want  it  that 
way;  it  would  be  like  a  coat  that  you  might  have  made 
with  a  piece  cut  out  of  the  back? 

A.  Yes,  sir. 

Defendant  testified : 

Q.  Was  this  dam  talked  over  between  you  and  Zuaman- 
acek at  or  before  you  sold  him  the  land? 

A.  Yes,  sip. 

Q.  What  was  said? 
11 
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A.  Well  he  ^ay  lie  would  buy  that  piece  of  land;  he  see 
that  water  ther(^;  he  say  he  wants  that  water  there,  that 
is  the  way  he  put  it.  I  say  I  measure  it  to  see  how  much 
it  flood  over,  as  I  did  not  want  him  to  pay  me  for  it,  he 
say  if  he  buy  tliat  piece  of  land  with  that  piece  out  it  would 
be  like  buying  a  coat  with  a  piece  cut  out  of  the  back  of  it. 

Q.  When  you  had  this  talk  with  Znamanacek  about  buy- 
ing back  a  portion  of  that  property  he  said  he  did  not  want 
to  cut  any  of  it  out? 

A.  No,  he  did  not  want  to  cut  out  any. 

Q.  When  you  sold  it  to  him  he  paid  you  for  the  whole  of 
it,  did  he  not? 

A.  I  told  him  I  did  not  damage  the  land  any.  He  said  he 
want  that  whole  piece  of  land. 

Q.  lie  wanted  the  whole  of  it? 

A.  Yt*s,  sir,  and  he  wanted  that  water  too. 

The  testimony  of  the  defendant  is  corroborated  by  that 
of  his  wife.  This  evidence,  instead  of  rebutting  the  pre- 
sumption, seems  to  us  to  strengthen  it  The  testimony  of 
the  plaintiff  is  not  quite  clear,  but  that  of  the  defendant, 
corroborated  by  that  of  his  wife,  shows  clearly  that  the 
parties,  at  the  time  of  the  conveyance,  understood  that  the 
dam  wa^  a  permanent  structure,  and  that  it  would  be  main- 
tained in  the  future.  We  think  the  case  falls  squarely 
within  the  rule  announced  in  the  case  hei-einbefore  cited. 
It  follows,  therefore,  that  the  judgment  .of  the  district 
court  is  right,  and  we  recommend  that  it  be  affirmed. 

Barnes  and  GLANViUiB,  OC.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmbd. 
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The  German  National  Bank  of  Beatrice,  Nebraska,  v. 
Bbatriob  Rapid  Transit  and  Power  Company  et  al. 

FwED  May  20,  1903.    No.  12,781. 

Saperaedeas  Bond:  Petition.  In  an  action  on  a  bond  executed  after 
judgment  and  pending  the  transfer  of  the  cause  to  this  court  by 
proceedings  in  error,  conditioned  that  the  obligors  **shall  pay 
whatever  Judgment  may  be  rendered  by  the  court  upon  dismissal 
or  trial  of  said  appeal,"  a  petition,  which  merely  alleges  that  the 
original  Judgment  of  the  lower  court  was  affirmed  and  is  unpaid, 
fails  to  state  a  breach  of  the  bond. 

Error  to  the  district  court  for  Gage  county :  Charles 
B.  Lbtton,  District  Judge.    Affirmed. 

George  A.  Murphy^  Ernest  O.  Kretmiger  and  Robert 
Ryan  J  for  plaintiff  in  error. 

U.  K.  Qriggs,  Alfred  Hazlett  and  Fulton  Jack,  contra. 

LOBINGIBR,  G. 

This  is  an  action  on  two  bonds  executed  subsequently 
to  the  rendition  of  certain  judgments  against  the  principal 
obligor  and  others.  Each  bond  recited  the  rendition  of 
the  judgment,  "from  which  said  judgment  the  said  Beatrice 
Rapid  Transit  and  Po^ver  Company  has  taken  an  appeal 
and  writ  of  error  to  the  supreme  court  of  the  state  of  Ne- 
braska," and  each  was  conditioned  as  follows : 

"Now  if  the  said  Beatrice  Rapid  Transit  and  Power 
Comi>any  shall  prosecute  this  appeal  with  effect  and  with- 
out unnecessary  delay  and  shall  pay  whatever  judgment 
may  be  rendered  by  the  court  upon  dismissal  or  trial  of 
said  appeal,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect." 

The  petition  alleged  that  each  judgment  "was  duly  af- 
firmed by  the  supreme  court  of  Nebraska,  and  a  mandate 
issued  therefrom  to  the  said  district  court  for  Gage 
county,"  and  that  said  "judgment  in  all  things  became  ab- 
solute and  was  unpaid."    The  obligors  on  both  bonds  were 
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the  same  and  the  petition  prayed  recovery  against  three  of 
them.  To  this  petition  a  demurrer  was  first  interposed 
which  was  overruled,  and  two  of  the  defendants  answered 
alleging^  inter  alia,  that  they  were  sureties  only  on  the 
bonds  and  urging  again  the  insufficiency  of  the  petition  to 
state  a  cause  of  action.  The  attack  on  the  petition  was 
again  renewed  at  the  trial  in  the  form  of  an  objection  to 
the  introduction  of  evidence,  but  this  was  likewise  over- 
ruled and  the  trial  proccxnled,  resulting  in  a  verdict  and 
judgment  for  defendants,  from  which  plaintiflf  brings  this 
proceeding,  alleging  error  in  the  instructions  and  admis- 
sion of  evidence.  Able  briefs  are  filed  on  both  sides,  and  a 
number  of  important  questions  are  discussed,  some  of 
which  we  do  not  find  it  necessary  to  determine.  It  will  be 
noticed  that  the  condition  of  these  bonds  is  not  such  as  is 
prescribed  by  sections  588  and  677  of  the  code  relating  to 
supersedeas  and  appeal  undertakings.  Plaintiff  contends 
that  these  instruments  are  a  substantial  compliance  with 
section  588  of  the  code,  which  in  the  case  of  a  money  judg- 
ment requires  an  undertiiking  "that  the  plaintiflf  in  error 
will  pay  the  consideration  money  and  costs  in  case  the 
judgment  or  final  order  shall  be  affirmed  in  whole  or  in 
part."  It  will  be  observed  that  these  bonds  not  only  do  not 
require  the  obligors  to  pay  the  consideration  money,  but  do 
not  even  bind  them  to  perform  the  judgment  of  the  district 
court,  but  merely  "to  pay  whatever  judgment  may  be  ren- 
dered by  the  court  upon  dismissal  or  trial  of  said  appeal." 
Defendants  contend  that  these  bonds  not  being  in  compli- 
ance with  thcstatute  were  insufficient  to  stay  the  execution 
of  the  judgment  and  that  there  was  consequently  no  consid- 
eration for  them.  This,  however,  is  one  of  the  questions 
which  we  deem  it  unnecessary  to  decida  For,  assuming 
that  these  instrunu^nts  are  valid  as  common  law  contracts, 
the  petition  still  fails,  in  our  view,  to  set  forth  a  liability 
on  the  part  of  defendants.  The  condition  that  thejr  should 
"pay  whatever  judgment  may  be  rendered  by  the  court 
upon  dismissal  or  trial  of  said  appeal"  would  not  be  broken 
unless  a  judgment  should  be  rendered  by  the  appellate 
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court  such  as  would  be  satisfied  by  payment;  in  other 
words,  a  money  judgment  In  Hamilton  v.  JeffersqUy  13 
OinOy  427,  the  condition,  much  more  specific  than  in  this 
case,  was: 

"That  if  the  said  Tallmadge  shall  pay  the  full  amount 
of  the  condemnation  money,  in  the  supreme  court,  and 
costs,  in  case  a  decree  shall  be  entered  therein  in  favor  of 
the  appellant,  said  ^Titing  obligatory  to  be  void,"  etc. 

In  the  supreme  court  a  decree  was  rendered  against  Tall- 
madge, finding  a  certain  amount  due  from  him  and  direct- 
ing the  sale  of  certain  securities  to  satisfy  the  same.  The 
court  said : 

"There  is  no  breach  of  any  condition  in  the  bond  of  the 
defendants.  Theii^  obligation  is  to  pay  the  condemnation 
money  and  costs,  in  case  a  decree  should  be  entered  in  the 
supreme  court  in  favor  of  the  appellea 

"In  this  decree  there  is  no  condemnation  money.  The 
appellant  is  condemned  to  pay  nothing.  The  decree  merely 
finds  the  amount  due  and  directs  the  sale  of  the  securities 
for  its  discharge." 

In  the  case  at  bar  it  is  not  alleged  that  any  money  judg- 
ment waB  "rendered  by  the  court  upon  dismissal  or  trial 
of  said  appeal."  On  the  contrary,  it  is  merely. alleged  that 
the  judgment  of 'the  district  court  was  affirmed  and  a  man- 
date issued  to  it  from  the  supreme  court.  A  judgment  of 
affirmance  in  this  court  usually  includes  a  judgment  for 
costs.  But  under  section  623  of  the  code  this  is  entirely 
under  the  control  and  in  the  discretion  of  this  court  and  on 
demurrer  the  trial  court  could  not  presume  that  even  a 
judgment  for  costs  had  been  rendered.  In  no  other  resi)ect 
is  a  judgment  of  affirmance  a  money  judgment.  It  is 
merely  the  declaration  that  another  judgment,  rendered  by 
another  court,  is  valid,  and  it  is  followed,  as  here,  by  a 
mandate  directing  the  other  court  to  carry  its  judgment 
into  effect  By  a  judgment  of  affirmance  this  court  does 
not  make  the  judgment  of  the  district  court  its  judgment. 
No  execution  can  be  issued  from  here  and  the  proceedings 
to  enforce  that  judgment  must  be  taken  in  the  court  in 
which  it  was  rendered. 
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In  Smith  v.  Hmsmcm^  30  Oliio  St.  662,  669,  the  condition 
of  a  bond,  given  on  appeal  from  the  common  pleas  to  the 
district  court,  was : 

"That  if  the  said  Lewis  Huesman  shall  and  do  well  and 
truly  prosecute  said  appeal  to  effect,  and  pay  the  full 
amount  of  the  condemnation  money  in  the  district  court 
aforesaid,  and  costs,  in  case  a  decree  should  be  entered 
therein  in  favor  of  the  said  complainants,"  etc. 

The  appellate  court  found  that  appellees  were  entitled 
to  one-half  of  the  land  scrip  in  conti-oversy  and  ordered  a 
reference  to  a  master  to  be  appointcnl  by  a  common  pleas 
court,  and  that  app(^]lants  should  pay  the  amount  thus 
found  dua  This  it  will  be. seen  was  much  more  nearly  the 
rendering  of  a  money  judgment  in  the  appellate  court  than 
is  allegiHl  in  the  case  at  bar.    The  court  said : 

"In  the  case  before  us,  the  district  court  does  not  decree 
that  any  sura  shall  Ik*  paid ;  it  decrees  that  the  party  shall 
pay  what  another  tribunal  may  direct  him  to  pay.  We  do 
not  think  that,  under  the  circumstances,  the  surety  can  be 
held  liable  upon  his  undertaking." 

To  the  argument  that  the  action  of  the  common  pleaB 
court  in  that  case  was  in  fact  the  action  of  the  district 
court,  it  was  ol>served : 

"We  hardly  think  that  this  is  a  just  application  of  the 
principle  of  agency.  The  court  of  common  pleas  acta  in 
conformity  with  the  mandate  transmitted  to  it,  and  yet  we 
do  not  suppose  that  it  could  render  a  judgment  such  as 
that  the  district  court  could  issue  execution  upon  it 
(^learly  they  are  two  distinct  tribunals,  and  it  would  seem 
to  be  an  unwarrantable  strain  upon  words  to  say  that  a 
bond  given  to  cover  a  judgment  in  one  should  be  held  to 
cover  a  judgment  in  the  other." 

Even  where  the  bond  requires  appellant  to  pay  the 
amount  of  the  judgment,  "rendered  and  to  be  rendered" 
against  him  in  the  app<^llate  court,  in  case  the  judgment 
appealed  from  should  be  affirmed,  it  can  not  be  extended 
so  as  to  bind  him  for  a  judgment  subsequently  rendered  ill 
the  trial  court  pursuant  to  the  directions  of  the  appellate 
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court    Rothgerber  v.  Wonderly^  66  111.  390 ;  Huntingt<m  v. 
Aurand,  67  111.  App.  260. 

Indeed,  a  surety's  undertaking  to  pay  a  judgment  ren- 
dered by  one  court  will  never  be  so  extended  as  to  include 
a  judgment  rendered  by  another  court  though  in  the  same 
proceeding.  Hinckley  v.  Kreitz,  58  N.  Y.  583;  Hi  of  singer 
V.  Hartnett,  84  Mo.  549.  And  this  would  result  here,  were 
we  to  hold  that  defendants'  undertaking,  to  "pay  whatever 
judgment  may  be  rendered  by  the  court  upon  dismissal  or 
trial  of  said  appeal,"  requires  them  to  pay  the  judgment 
of  the  district  court  which  was  afllrmed  in  that  proceed- 
ing. In  all  actions  upon  instruments  of  this  character,  the 
construction,  if  doubtful,  is  resolved  in  favor  of  the  surety. 
Winston  and  Fenicick  v.  Rives ^  4  Stew.  &  P.  (Ala.)  269; 
Young  v.  Mason,  3  Gil.  (111. )  55 ;  Post  v.  Doremus,  60  N.  Y. 
371.  The  liability  of  sureties  such  as  defendants,  is 
Htrictissimi  juris  and  will  not  be  extended  beyond  the  lit- 
eral terms  of  the  contract  Hopewell  v.  McGreWj  50  Neb. 
789;  Godfrey  v.  City  of  Beatnce,  51  Neb.  272. 

If  it  were  conceded  that  defendants'  undertaking,  "to 
prosecute  this  appeal  with  eflfect,"  was  not  performed  by 
the  perfection  of  the  error  proceeding  and  the  prosecution 
of  it  to  final  judgment,  it  would,  nevertheless,  remain  true 
that  defendants  did  not  undertake  to  pay  the  judgment 
here  sought  to  be  enforced  against  them.  Their  only  un- 
dertaking respecting  payment  was  to  pay  a  judgment  of 
the  appellate  court  and  there  is  no  averment  that  any  judg- 
ment was  rendered  by  that  court  requiring  payment 

Our  conclusion  is  that  the  petition  fails  to  state  a  cause 
of  action  and  that  plaintiff  could  not  have  been  prejudiced 
by  the  instructions  and  rulings  complained  of,  conceding 
that  these  were  erroneous.  We,  therefore,  recommend  that 
the  judgment  be  aJBSrmed. 

Hastings  and  Kibkpatmck,  00.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 
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Ernest  Klabunde,  appellant,  v.  Bykon  Bbed  CJompany, 

APPELLEE.* 

Filed  May  20,  1903.    No.  12,846. 

Dismissal  for  Want  of  Equity.  Record  examined,  and  the  findings  of 
Uie  trial  court  sustained,  and  its  judgment,  dismissing  plaintiff's 
action  for  want  of  equity,  approved. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  T.  Dickinson,  District  Judge.    Affirmed. 

W.  if.  Morning  and  George  W.  Berge^  for  appellant 

Hall  &  McCulloch  and  J.  J.  O'Connor ^  contra, 

Glanvillb,  O. 

This  is  an  appeal  from  the  judgment  of  the  district  court 
for  Douglas  county  dismissing  the  plaintiff's  action  upon 
a  general  finding  for  the  defendant,  with  the  finding  tiiat 
the  claim  of  the  p(»titioner  as  set  out  in  his  petition  is 
without  equity.  The  petition  of  the  plaintiff  covers  some 
fifteen  pages  and  no  good  purpose  would  l)e  subserved  by 
copying  the  sama  The  bill  of  exceptions  contains  338 
pages. 

The  earnestness  of  the  attorney  for  the  plaintiff,  mani- 
fested in  his  brief  and  oral  argument,  has  helped  to  give 
us  an  intercut  in  the  case  and  rendered  its  examination  less 
tedious  than  it  might  otherwise  have  been. 

The  action  is  one  in  equity  to  secure  the  vacation  of  a 
decree  of  foreclosure,  in  an  action  brought  by  the  defend- 
ant against  the  plaintiff  and  others,  affecting  lands  in 
Douglas  county,  and  for  a  new  trial  in  said  action.  Much 
is  set  up  in  the  petition  that  we  need  not  refer  to;  suffice 
it  to  say  that  the  plaintiff  claims  that  the  mortgage 
sought  to  be  forc^closed  was  never  given  by  himself;  that 
another  mortgage  which  was  found  to  be  a  lien  prior  to 

*  Rehearing  allowed.    See  opinion,  p.  126,  post. 
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that  of  the  plaintiff,  had  been  given  to  the  plaintiff  for  a 
mnch  greater  sum  than  was  due;  that  he  never  knew  that 
the  action,  in  which  the  decree  sought  to  be  set  aside  waB 
rendered,  was  one  for  the  foreclosure  of  any  mortgage; 
that  he  was  induced  by  the  defendant  in  this  action  to 
employ  the  same  attorney  who  filed  the  petition  for  the 
foreclosure,  and  that  he  supposed  the  only  issue  litigated  in 
that  action  w^as  between  himself  and  his  son  August 

It  seems  that  the  plaintiff's  wife  had  originally  owned 
the  property  and  had  died,  devising  the  same  to  the  son 
August,  with  the  provision  in  the  will  that  it  should  consti- 
tute a  mortgage  in  favor  of  the  plaintiff  to  secure  the  pay- 
ment to  him,  from  his  son,  of  the  sum  of  f  150  annually, 
and  a  home  and  board,  both  to  continue  during  lifa 
Trouble  had  arisen  between  the  plaintiff  and  his  son,  and 
the  plaintiff  was  desirous  of  securing  his  rights  under  the 
will,  or  else  of  breaking  the  will,  and  obtaining  possession 
of  the  land.  Soon  after  the  service  of  summons  upon  the 
plaintiff  in  the  foreclosure  action,  the  plaintiff,  who  is  an 
elderly  German,  and  claims  not  to  be  able  to  speak  or  un- 
derstand English,  went  to  the  office  of  the  defendant  com- 
pajiy,  with  a  friend  to  act  as  interpreter;  the  visit  resulted 
in  a  subsequent  visit  to  the  attorney  who  had  filed  the 
petition  upon  the  mortgage.  The  plaintiff  claims  that  a 
contract  was  made  between  himself  and  the  defendant, 
through  the  attorney ;  that  the  defendant  was  to  help  him 
in  securing  relief  against  his  son,  and  that  defendant  would 
eventually  take  the  land  and  pay  him  the  sum  of  f  2,800, 
in  instalments  of  f250  each  year.  That  the  payments 
were  to  be  made  in  some  way  through  the  court,  and  that 
he  was  to  go  to  the  court  house  each  year  and  get  his 
money,  and  that  a  contract  or  paper  was  drawn  by  the  at- 
torney to  that  effect 

It  appears  that  the  attorney  drew  up  an  answer  for  the 
plaintiff,  which  was  filed  in  the  foreclosure  action,  admit- 
ting the  giving  of  the  mortgage  sought  to  be  foreclosed  and 
the  existence  of  the  prior  mortgage  which  the  plaintiff  now 
claims  to  have  been  fraudulent,  and  which  answer  set  up, 
TCPy  properly,  the  plaintiff's  claim  of  a  lien  ui>on  the  porem- 
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iseB  by  virtue  of  the  will  above  mentioned,  claiming  a  lien 
for  $150  a  year  on  account  of  the  money  payment  directed, 
and  f  100  a  year  for  home  and  board,  which  had  been  re- 
fused him  by  his  son.  Another  item  in  this  answer,  which 
will  hereafter  appear  to  be  significant,  is  an  admission  of 
the  existence  of  a  mortgage  subject  to  the  one  being  fore- 
closed. 

We  are  fully  satisfied  from  the  evidence,  that  this  answer 
is  the  paper  which  the  plaintiflE  now  seems  to  believe  con- 
stitutes a  contract,  that  he  should  get  his  money  from  the 
court  house  in  sums  of  |250  each  year. 

During  the  examination  of  the  plaintiff  as  a  witness  in 
this  action,  the  following  evidence  was  given  in  regard  to 
what  took  place  between  him  and  a  Mr.  Reed,  representing 
the  defendant  company : 

Q.  Was  there  anything  said  as  to  how  much  you  should 
have  out  of  the  land? 

A.  Yes. 

Q.  What  was  said? 

A.  He  says  (this  is  the  language  of  the  interpreter), 
Mr.  Reed  had  a  |3,100  mortgage  on  the  land,  he  says  some 
cents,  he  don't  how  much. 

By  Mr.  O'Connor:    Q.  Give  us  what  he  said: 

A.  He  said  that  Mr.  Reed  said  he  had  a  mortgage  of 
13,100  and  some  cents  on  th(*  land,  he  further  says,  there 
was  still  $2,800  would  remain  for  him.  f2,800  would  be 
left  for  him. 

In  answer  to  another  question  he  said : 

A.  He  was  to  have  fSOO  and  that  was  to  be  paid  |300 
I)er  annum  and  that  was  to  be  paid  into  the  court  house 
for  him. 

In  answer  to  another  question,  this  was  given : 

A.  He  says  he  would  be  satisfied  with  f  250  per  annum. 

Q.  What  did  (naming  the  attorney)  say  to  you? 

A.  He  says  he  drew  up  a  paper  that  he  was  to  have  f  250 
per  annum,  and  that  he  was  to  get  that  at  the  court  house. 

Q.  Now  did  (naming  the  attorney)  write  that  down  (m 
paper,  that  you  should  have  $250  each  year  and  get  it  at 
the  court  house? 
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A.  He  says  he  read  it  to  him  from  the  paper. 

Q.  Did  he  ask  you  to  sign  the  paper? 

A,  He  says  yes. 

Q.  Did  you  sign  it? 

A.  He  says  he  made  a  cross. 

Q.  Did  he  give  you  that  paper  or  a  copy  of  it? 

A.  No.    He  says  he  kept  the  papers. 

Q.  Do  you  know  where  it  is? 

A.  He  says  he  does  not  know  where  it  is.  It  is  supposed 
to  be  in  the  court  house,  or  should  be  in  the  court  house. 

There  can  be  no  doubt  that  the  paper  referred  to  is  his 
answer;  he  signed  the  verification  by  his  mark,  and  the 
prayer  contains  the  words  "and  should  any  surplus  re- 
main, that  the  same  shall  be  retained  by  this  court  to  pay 
this  defendant  any  amounts  accruing  to  him  by  reason 
of  his  lien  on  said  premises  as  aforesaid." 

The  theory  upon  which  the  answer  was  drawn  is,  that 
any  surplus  remaining  after  the  satisfaction  of  the  mort- 
gage, upon  a  sale  of  the  property,  would  belong  to  the  son, 
subject  to  the  plaintiff's  lien  for  the  annual  payments  and 
the  value  of  his  home  and  support,  and  that  the  court 
would,  in  its  decree,  provide  for  annual  payments  of  f  250 
each  to  the  plaintiff.  Afterward,  the  plaintiff  employed 
another  firm  of  attorneys  to  represent  him  in  the  case,  and 
an  amended  answer  was  filed  by  them,  which  differed  from 
the  other  answer,  so  far  as  the  mortgages  are  concerned, 
only  in  the  denial  of  the  subsequent  mortgage  as  one 
joined  in  by  himself,  and  a  claim  of  part  payment  of  a 
small  prior  mortgage.  His  reason,  as  he  claims,  for  se- 
curing the  services  of  the  other  attorneys  was,  that  one  of 
them  could  speak  German.  They,  alone,  represented  him 
thereafter  to  the  end  of  the  case. 

We  say,  the  fact,  that  this  subsequent  mortgage  was  ad- 
mitted in  the  first  answer  and  repudiated  in  the  amended 
answer,  is  significant,  because  it  shows  conclusively  that 
there  must  have  been  some  talk  between  him  and  his  new 
attorneys  as  to  the  aetion  being  one  involving  the  mort- 
gage liens.    No  claim  is  made  either  in  the  pleadings  or  the 
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evidence  that  his  new  attorneys  were  not  fully  competent; 
that  they  did  not  act  in  th6  best  of  faith;  that  he  was  in- 
duced to  secure  their  services  by  the  advice  or  suggestion 
of  the  defendant  or  that  there  was  any  collusion  between 
them  and  the  defendant. 

The  foreclosure  suit  was  tried  upon  the  issues  made  by 
the  other  pleadings  and  plaintiff's  amended  answer  and 
resulted  in  a  decree  in  favor  of  this  plaintiff,  subject  to  the 
lien  of  the  mortgages  admitted  in  his  answer  in  the  sum  of 
f3,398.90,  as  a  lump  sum,  equivalent  to  the  annual  pay- 
ments due  him  and  the  value  of  home  and  board,  based 
upon  his  expectancy  under  the  Carlisle  tables.  In  the 
decree  the  court  found  the  value  of  the  home  and  board 
secured  by  the  will  to  be  |150  per  annum,  instead  of  |100 
as  is  claimed  in  both  answers.  Subtracting  the  difference 
which  this  made  in  the  amount  due,  it  would  leave  a  little 
over  |2,800  as  plaintiff's  claim,  which  is  the  amount  he 
claims  was  to  be  coming  to  him,  and  the  decree  fixes  the 
amount  of  prior  liens  at  f3,125.25. 

The  court  below  refused  to  allow  evidence  to  be  intro- 
duced showing  fraud  in  the  inception  of  the  mortgages. 
Of  course  such  fraud  could  not  alone  justify  setting  aside 
the  decree  based  on  the  mortgages  because,  "fraud  in  an 
antecedent  transaction  not  connected  with  the  judgment 
is  not  of  itself  sufficient'^  "Fraud  which  is  available  as 
a  ground  for  avoiding  a  judgment  by  a  court  of  equity, 
must  have  intervened  in  the  action  or  proceeding  in  which 
the  judgment  was  obtained."  Slmfeldt  v.  Gandy^  34  Neb. 
32.  Such  evidence,  however,  may  have  been  competent  to 
show  that  the  plaintiff  had  a  good  defense  to  the  former 
action,  and  because  of  its  exclusion  we  have  refrained  from 
discussing  the  question  of  the  sufficiency  of  the  evidence 
to  show  the  existence  of  such  defense. 

Many  things  are  complained  of  by  the  plaintiff  which 
have  no  bearing  upon  his  rights;  much  is  said  about  his 
being  informed  by  the  defendant  that  the  son,  August  Kla- 
bunde,  had  appealed  the  ca^e,  and  that  he  did  not  find  out 
that  the  appeal  had  not  been  perfected  until  it  wa8  too  late 
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for  the  plaintiff  herein  to  appeaL  From  the  record  it  ap- 
pears that  the  plaintiff  obtained  in.  that  action  the  utmost 
that  could  be  given  him  under  his  own  pleadings,  and  it  is 
evident  that  an  appeal  by  himself  was  not  contemplated. 

Much  stress  is  laid  by  the  plaintiff's  present  counsel, 
upon  the  fact  that  he  is  a  German,  aged,  and  somewhat  en- 
feebled in  mind,  and  we  suspect  that  these  are  reasons  why 
he  is  now  mistaken  about  what  took  place  between  him 
and  the  defendant  and  his  attorneys  during  the  pendency 
of  the  foreclosure  action. 

There  are  many  other  things  in  the  record  and  evidence 
that  have  helped  to  lead  us  to  the  conclusion  we  have 
reached,  but  no  good  would  be  accomplished  by  mentioning 
them  in  this  opinion. 

We  have  examined  the  record  and  evidence  with  care, 
aided  by  the  briefs  of  counsel,  and  are  satisfied  that  the 
judgment  of  the  lower  court  is  right  and  should  be  affirmed. 

The  plaintiff  no  doubt  was  disappointed  in  the  final 
result  of  the  former  action,  but  we  believe  his  interests 
were  looked  after  properly  therein  by  all  of  his  attorneys; 
but  if  not,  this  court  has  held : 

"A  court  'of  equity  will  not  afford  relief  against  a  judg- 
ment or  decree  obtained  against  a  party  through  the  neg- 
ligence of  his  attorney."  Funk  v.  Kcmsas  Manufacturing 
Co.,  53  Neb.  450. 

The  practice  by  attorneys  of  taking  charge  of  the  inter- 
ests of  parties  on  opposite  sides  of  adversary  proceedings 
is  not  to  be  commended  and,  when  there  is  any  real  contest 
between  the  parties,  can  not  be  too  severely  condemned  by 
the  courts ;  but  it  is  not  uncommon,  or  always  improper, 
for  the  same  attorney  to  represent  prior  and  subsequent 
lien-holders  in  the  same  action,  when  there  is  no  dispute  as 
to  priority  and  amount 

We  agree  with  the  lower  court  in  its  findings,  and  rec- 
ommend that  the  judgment  appealed  from  be  affirmed. 


Basnbb  and  Albbbt,  CO.,  concur. 
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evidence  that  his  new  attorneys  were  not  fully  competent; 
that  they  did  not  act  in  the  best  of  faith ;  that  he  was  in- 
duced to  secure  their  services  by  the  advice  or  suggestion 
of  the  defendant  or  that  there  was  any  collusion  between 
them  and  the  defendant. 

The  foreclosure  suit  was  tried  upon  the  issues  made  by 
the  other  pleadings  and  plaintiflF's  amended  answer  and 
resulted  in  a  decree  in  favor  of  this  plaintiflf,  subject  to  the 
lien  of  the  mortgages  admitted  in  his  answer  in  the  sum  of 
(3,398.90,  as  a  lump  sum,  equivalent  to  the  annual  pay- 
ments due  him  and  the  value  of  home  and  board,  based 
upon  his  expectancy  under  the  Carlisle  tables.  In  the 
decree  the  court  found  the  value  of  the  home  and  board 
secured  by  the  will  to  be  |150  per  annum,  instead  of  |100 
as  is  claimed  in  both  answers.  Subtracting  the  difference 
which  this  made  in  the  amount  due,  it  would  leave  a  little 
over  |2,800  as  plaintiff's  claim,  which  is  the  amount  he 
claims  was  to  be  coming  to  him,  and  the  decree  fixes  the 
amount  of  prior  liens  at  f3,125.25. 

The  court  below  refused  to  allow  evidence  to  be  intro- 
duced showing  fraud  in  the  inception  of  the  mortgages. 
Of  course  such  fraud  could  not  alone  justify  setting  aside 
the  decree  based  on  the  mortgages  because,  "fraud  in  an 
antecedent  transaction  not  connected  with  the  judgment 
is  not  of  itself  sufficient."  "Fraud  which  is  available  as 
a  ground  for  avoiding  a  judgment  by  a  court  of  equity, 
must  have  intervened  in  the  action  or  proceeding  in  which 
the  judg-ment  was  obtained."  Simfeldt  v.  Oandy^  34  Neb. 
32.  Such  evidence,  however,  may  have  been  competent  to 
show  that  the  plaintiff  had  a  good  defense  to  the  former 
action,  and  because  of  its  exclusion  we  have  refrained  from 
discussing  the  question  of  the  sufficiency  of  the  evidence 
to  show  the  existence  of  such  defense. 

Many  things  are  complained  of  by  the  plaintiff  which 
have  no  bearing  upon  his  rights;  much  is  said  about  his 
being  informed  by  the  defendant  that  the  son,  August  Kla- 
buude, had  appealed  the  case,  and  that  he  did  not  find  out 
that  the  appeal  had  not  been  perfected  until  it  wa8  too  late 
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for  the  plaintiflf  herein  to  appeal.  From  the  record  it  ap- 
pears that  the  plaintiff  obtained  in.  that  action  the  utmost 
that  could  be  given  him  under  his  own  pleadings,  and  it  is 
evident  that  an  appeal  by  himself  was  not  contemplated. 

Much  stress  is  laid  by  the  plaintiff's  present  counsel, 
upon  the  fact  that  he  is  a  German,  aged,  and  somewhat  en- 
feebled in  mind,  and  we  suspect  that  these  are  reasons  why 
he  is  now  mistaken  about  what  took  place  between  him 
and  the  defendant  and  his  attorneys  during  the  pendency 
of  the  foreclosure  action. 

There  are  many  other  things  in  the  record  and  evidence 
that  have  helped  to  lead  us  to  the  conclusion  we  have 
reached,  but  no  good  would  be  accomplished  by  mentioning 
them  in  this  opinion. 

We  have  examined  the  record  and  evidence  with  care, 
aided  by  the  briefs  of  counsel,  and  are  satisfied  that  the 
judgment  of  the  lower  court  is  right  and  should  be  affirmed. 

The  plaintiff  no  doubt  was  disappointed  in  the  final 
result  of  the  former  action,  but  we  believe  his  interests 
wei-e  looked  after  properly  therein  by  all  of  his  attorneys; 
but  if  not,  this  court  has  held : 

"A  court  'of  equity  will  not  afford  relief  against  a  judg- 
ment or  decree  obtained  against  a  party  through  the  neg- 
ligence of  his  attorney."  Funk  v.  Kcmsaa  Manufacturing 
Co.,  53  Neb.  450. 

The  practice  by  attorneys  of  taking  charge  of  the  inter- 
ests of  parties  on  opposite  sides  of  adversary  proceedings 
is  not  to  be  commended  and,  when  there  is  any  real  contest 
between  the  parties,  can  not  be  too  severely  condemned  by 
the  courts ;  but  it  is  not  uncommon,  or  always  improper, 
for  the  same  attorney  to  represent  prior  and  subsequent 
lien-holders  in  the  same  action,  when  there  is  no  dispute  s^ 
to  priority  and  amount 

We  agree  with  the  lower  court  in  its  findings,  and  rec- 
ommend that  the  judgment  appealed  from  be  affirmed. 


Babnbb  and  AiiBBBT,  CO.,  concur. 
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evidence  that  his  new  attorneys  were  not  fully  competent; 
that  they  did  not  act  in  th6  best  of  faith ;  that  he  was  in- 
duced to  secure  their  services  by  the  advice  or  suggestion 
of  the  defendant  or  that  there  was  any  collusion  between 
them  and  the  defendant 

The  foreclosure  suit  was  tried  upon  the  issues  made  by 
the  other  pleadings  and  plaintiflf^s  amended  answer  and 
resulted  in  a  decree  in  favor  of  this  plaintiff,  subject  to  the 
lien  of  the  mortgages  admitted  in  his  answer  in  the  sum  of 
13,398.90,  as  a  lump  sum,  equivalent  to  the  annual  pay- 
ments due  him  and  the  value  of  home  and  board,  based 
upon  his  expectancy  under  the  Carlisle  tables.  In  the 
decree  the  court  found  the  value  of  the  home  and  board 
secured  by  the  will  to  be  |150  per  annum,  instead  of  |100 
as  is  claimed  in  both  answers.  Subtracting  the  difference 
which  this  made  in  the  amount  due,  it  would  leave  a  little 
over  f2,800  as  plaintiff's  claim,  which  is  the  amount  he 
claims  was  to  be  coming  to  him,  and  the  decree  fixes  the 
amount  of  prior  liens  at  f3,125.25. 

The  court  below  refused  to  allow  evidence  to  be  intro- 
duced showing  fraud  in  the  inception  of  the  mortgages. 
Of  course  such  fraud  could  not  alone  justify  setting  aside 
the  decree  based  on  the  mortgages  because,  "fraud  in  an 
antecedent  transaction  not  connected  with  the  judgment 
is  not  of  itself  sufficient."  "Fraud  which  is  available  as 
a  ground  for  avoiding  a  judgment  by  a  court  of  equity, 
must  have  intervened  in  the  action  or  proceeding  in  which 
the  judgment  was  obtained."  Slmfeldt  v.  Qandy^  34  Neb. 
32.  Such  evidence,  however,  may  have  been  competent  to 
show  that  the  plaintiff  had  a  good  defense  to  the  former 
action,  and  because  of  its  exclusion  we  have  refrained  from 
discussing  the  question  of  the  sufficiency  of  the  evidence 
to  show  the  existence  of  such  defense. 

Many  things  are  complained  of  by  the  plaintiff  which 
have  no  bearing  upon  his  rights;  much  is  said  about  his 
being  informed  by  the  defendant  that  the  son,  August  Kla- 
bunde, had  appealed  the  caae,  and  that  he  did  not  fiind  out 
that  the  appeal  had  not  been  perfected  until  it  was  too  late 
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for  the  plaintiff  herein  to  appeal.  From  the  record  it  ap- 
pears that  the  plaintiff  obtained  ia  that  action  the  utmost 
that  could  be  given  him  under  his  own  pleadings,  and  it  is 
evident  that  an  appeal  by  himself  was  not  contemplated. 

Much  stress  is  laid  by  the  plaintiff's  present  counsel, 
upon  the  fact  that  he  is  a  German,  aged,  and  somewhat  en- 
feebled in  mind,  and  we  suspect  that  these  are  reasons  why 
he  is  now  mistaken  about  what  took  place  between  him 
and  the  defendant  and  his  attorneys  during  the  pendency 
of  the  foreclosure  action. 

There  are  many  other  things  in  the  record  and  evidence 
that  have  helped  to  lead  us  to  the  conclusion  we  have 
reached,  but  no  good  would  be  accomplished  by  mentioning 
them  in  this  opinion. 

We  have  examined  the  record  and  evidence  with  care, 
aided  by  the  briefs  of  counsel,  and  are  satisfied  that  the 
judgment  of  the  lower  court  is  right  and  should  be  affirmed. 

The  plaintiff  no  doubt  was  disappointed  in  the  final 
result  of  the  former  action,  but  we  believe  his  interests 
were  looked  after  properly  therein  by  all  of  his  attorneys; 
but  if  not,  this  court  has  held : 

"A  court  \)f  equity  will  not  afford  relief  against  a  judg- 
ment or  decree  obtained  against  a  party  through  the  neg- 
ligence of  his  attorney."  Funk  v.  Ka/nsaa  Manufacturing 
Co.,  53  Neb.  450. 

The  practice  by  attorneys  of  taking  charge  of  the  inter- 
ests of  p^^rties  on  opposite  sides  of  adversary  proceedings 
is  not  to  be  commended  and,  when  there  is  any  real  contest 
between  the  parties,  can  not  be  too  severely  condemned  by 
the  courts ;  but  it  is  not  uncommon,  or  always  improper, 
for  the  same  attorney  to  represent  prior  and  subsequent 
lien-holders  in  the  same  action,  when  there  is  no  dispute  as 
to  priority  and  amount 

We  agree  with  the  lower  court  in  its  findings,  and  rec- 
ommend that  the  judgment  appealed  from  be  affirmed. 


Babnbb  and  AiiBBBT,  CO.,  concur. 
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By  the  Court :  The  conclusions  reached  by  the  commis- 
sioners are  approved,  and  it  appearing  that  the  adoption 
of  the  recommendations  made  will  result  in  a  right  decision 
of  the  cause,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  January 
21j  1904  Former  judgment  vacated^  and  decree  of  district 
court  reversed: 

1,  New  Trial:  Equity:  Theobt  of  Casb.  In  an  equitable  action  for  a 
new  trial,  evidence  offered  for  the  purpose  of  proving  the  plaintiff 
had  a  substantial  and  meritorious  defense  in  the  prior  action  was 
objected  to  and  excluded  on  the  ground  of  irrelevancy  and  im- 
materiality, and  a  ruling  of  the  trial  court  procured  limiting  the 
evidence  to  the  alleged  ground  of  fraud,  and  the  suit  was  tried 
upon  that  theory.  Held,  on  appeal  to  this  court  from  a  Judgment 
dismissing  the  suit,  that  it  is  proper  to  adopt  the  same  theory  in 
determining  whether  the  plaintiff  is  entitled  to  a  new  trial  and 
that,  for  the  purpose  of  the  case,  it  will  be  assumed  that  a  valid 
^  and  meritorious  defense  existed  in  his  favor  in  the  original  action. 

2. :   :    Fraud.    Equity  will  relieve  against  a  Judgment  or 

decree  on  the  ground  of  fraud,  actual  or  constructive,  committed 
by  the  successful  party  or  where,  from  excusable  neglect,  a  de- 
fendant has  been  prevented  from  interposing  a  meritorious  de- 
fense or  establishing  grounds  entitling  him  to  affirmative  relief 
in  0uch  action. 

8. :     .    The  plaintiff,  a  German  advanced  in  years,  flUt- 

erate  and  unable  to  speak  or  understand  the  English  language, 
was  made  a  defendant  in  a  mortgage  foreclosure  proceeding, 
affecting  land  in  which  he  had  an  equitable  interest  under  the 
provisions  of  a  will  made  by  his  deceased  wife.  After  the  com- 
mencement of  the  suit,  he  conferred  with  the  plaintiff  and,  at  its 
suggestion,  counseled  with  its  attorney  who  drew  his  answer  as- 
serting his  equitable  interest  in  the  land  but  admitting  that  it  was 
inferior  to  the  plaintiff's  under  its  mortgage;  a  decree  was  en- 
tered accordingly  and  the  land  sold  for  little  more  than  enough 
to  satisfy  the  prior  lien.  The  defendant  acted  throughout  the 
litigation  under  the  belief,  induced  by  the  plaintiff  and  its  attor- 
ney, that  his  interests  and  those  of  the  mortgagee  were  har- 
monious and  that  he  should  secure  the  full  amount  due  him 
under  the  provisions  of  the  will  by  a  sale  of  the  land.  Held, 
under  the  facts  and  circumstances  as  delineated  In  the  opinion, 
that  he  was  not  culpably  negligent  in  adopting  the  course  pur- 
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sued  and  that  the  loss  of  substantial  rights,  by  reason  of  hia 
equitable  interests  in  the  land  being  fixed  as  a  Junior  lien,  was 
brousht  about  from  causes  which  render  it  proper  for  equity  to 
intervene  and  grant  a  new  trial. 

HOIXX>MB,  O.  J. 

This  cause,  now  submitted  on  rehearing,  comes  here  by 
appeal  from  a  judgment  of  the  district  court  for  Douglas 
county  dismissing,  for  want  of  equity,  plaintiff's  suit  begun 
in  that  court    For  former  opinion,  see  Klahunde  v.  Byron 
Reed  Co.,  ante,  p.  120.  By  the  petition  fiknl  in  the  trial 
court,  it  is  sought  to  obtain  relief  from  a  decree  in  fore- 
closure proceedings  establishing  in  the  mortgagee,  plain- 
tiff in  that  iaxrtion,  a  lien  on  the  real  estate  covered  by  the 
mortgage  sui>erior  to  the  right  and  interest  of  the  plaintiff, 
appellant,  defendant  in  the  foreclosure  proceedings,  who 
claims  under  the  provisions  of  a  will  made  by  his  deceased 
wife,  who  in  her  lifetime  was  the  owner  in  fee  of  said  preni- 
ises.    The  pleadings  are  of  too  great  length  to  be  here  re- 
produced.   The  petition  or  bill  in  equity  is  very  lengthy, 
containing  much  of  repetition,  by  way  of  argument,  and 
matters  properly  to  be  introduced  as  evidence.    The  sul>: 
atajice,  however,  of  plaintiff's  cause  of  action  is  to  the  pur- 
part and  effect  that  by  provisions  of  the  will,  under  whicli 
he  claims,  he  was  the  beneficiary  of  a  trust  estate  in  the 
real  property  devised  by  his  wife  for  the  purpose  and  with 
the  object  of  providing  for  his  support  and  maintenance 
during  the  remainder  of  his  life,  which  was  a  first  and 
paramount  charge  and  lien  on  the  real  estate  covered  by 
the  mortgage,  under  which  the  defendant  company  claimed 
and  established  its  right  in  the  foreclosure  proceedings, 
theretofore  by  it  instituted ;  that,  in  the  foreclosure  action, 
he  was  prevented  from  presenting  a  defense  and  deprived 
of  the  opportunity  of  doing  so  and  of  asserting  his  superior 
right  and  interest  in  and  to  such  real  estate,  because  (»f 
tie  wrongful  action  and  conduct  of  the  plaintiff  in  that 
action,  its  officers,  agents  and  attorney,  and  that  by  such 
action  and  conduct,  a  fraud  was  perpetrated  on  him  which 
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resulted  in  the  loss  of  substantial  and  valuable  rights, 
which  otherwise  he  would  have  shown  himself  entitled  to. 
He  prayed  to  have  the  former  decree  vacated  and  set  aside; 
that  he  might  be  permitted  to  plead  further  in  that  action ; 
that  a  new  trial  be  had,  and  that  a  decree  be  entered  es- 
tablishing his  equitable  interest  in  and  to  the  real  estate, 
as  a  charge  thereon  superior  to  that  of  Uie  plaintiff  and  to 
any  other  lien  appearing  as  a  charge  on  such  real  estate. 
The  answer  traverses  the  allegations  of  the  bill  vA'herein 
a  prior  lien  is  asserted  and  especially  those  portions  thereof 
asserting  fraud  as  a  ground  for  v<acating  the  prior  decree 
and  granting  a  new  hearing  in  the  action.  By  the  appeal, 
the  whole  record  is  brought  to  this  court  for  trial  de  novo, 
and  in  the  determination  of  the  issues  of  fact,  we  are  re- 
quired to  reach  an  independent  conclusion  from  the  evi- 
dence, uninfluenced  by  the  finding  and  judgment  i^endered 
in  the  trial  court  Sec.  681a  of  the  code.  Whether  under 
the  section  cited,  we  should  give  any  weight  to  the  findings 
of  the  trial  courts  we  will  not  stop  here  to  consider  as  that 
question  has  not  been  presented  or  discussed  and  we  feel 
able  to  dispose  of  the  case  to  our  satisfaction  without  de- 
termining to  a  nicety  such  question  at  this  time. 

At  the  commencement  of  the  trial  of  the  present  suit  in 
the  lower  court,  the  plaintiff  sought,  by  competent  evi- 
dence, to  show  that  he,  as  a  defendant  in  the  foreclosure 
suit,  had  a  substantial  and  meritorious  defense  to  the 
plaintiff's  cause  of  action  as  pleaded  in  its  petition  and  had 
a  superior  lien  on  the  land  involved,  and  was  entitled  to 
a  decree  establishing  his  precedent  claim  and  interest 
therein,  but  to  such  offer  the  defendant  company  inter- 
posed the  general  objection  that  such  proffered  testimony 
was  irrelevant,  incompetent  and  immaterial  under  the  is- 
sues raised. 

The  court  thereupon  ruled  as  follows: 

"I  am  going  to  limit  the  plaintiff^s  testimony  to  the 
transactions  that  took  place  between  the  Byron  Reed  Com- 
pany and  the  parties  after  the  commencement  of  the  fore- 
closure suit    I  am  sitting  here  now  to  know,  whether  or 


Vol.  69]  JANUARY  TERM,  1903.  129 


Klabonde  ▼.  Byron  Reed  Co. 


not  I  am  to  set  aside  the  decree  of  foreclosure  that  wba 
rendered  in  that  case.  If  that  is  set  aside,  then  the  defend- 
ant in  that  action  will  be  permitted  to  file  his  answer  and 
make  his  defense  to  the  foreclosure  suit  and  to  these  mort- 
gages. I  will  not  go  into  that  question  of  defense  in  this 
action,  so  I  will  confine  you  in  your  proof  to  what  took 
place  from  and  after  the  commencement  of  the  foreclosure 
suit" 

Counsel  say  in  their  brief  in  this  court  after  quoting 
the  foregoing  ruling : 

"So  that  this  case,  the  one  now  before  the  court,  started 
out  upon  the  proper  theory,  that  is,  that  the  Question  to  be 
determined  was  whether  or  not  the  decree  in  the  foreclosure 
suit  was  fraudulently  obtained.  If  it  was,  then  tlie  court 
would  set  it  asida  If  it  was  set  aside,  then  whatever  de- 
fense might  be  made  to  the  foreclosure  could  be  made  in 
that  action.^' 

Having  been  successful  in  preventing  the  plaintiff  from 
establishing  the  fact^  that  he  had  a  meritorious  defense  in 
the  foreclosure  suit,  and  having  secured  the  trial  court  to 
adopt  the  theory,  that  the  only  question  to  be  tried  was, 
whether  in  equity  and  good  conscience  the  plaintiff  ought 
to  have  a  new  trial  because  of  the  acts  complained  of,  and 
that  issue  being  the  only  one  tried,  we  feel  at  liberty  to 
adopt  the  same  theory  in  disposing  of  this  appeal,  without 
at  all  committing  ourselves  to  the  rule  that  a  party  who 
seeks  to  be  relieved  against  a  judgment  or  decree  need  not 
plead  and  prove  a  good  defense  thereto,  and  therefore,  for 
the  purpose  of  this  case,  we  will  assume  that  the  plaintiff 
has  a  valid  defense  and  a  good  cause  of  action  for  affirma- 
tive relief  which  gives  him  precenience  over  the  defendant, 
who  claims  a  lien  by  virtue  of  the  mortgage  pleaded  in  its 
petition  in  the  foreclosure  suit. 

The  character  of  the  suit,  the  nature  of  the  relief  prayed 
for  and  the  facts  ui)on  which  these  are  based  appeal  with 
peculiar  force  to  the  conscience  of  a  court  of  equity.  The 
plaintiff  is  an  aged  German  of  more  than  seventy  years, 
illiterate,  who  speaks  and  understands  the  English  Ian- 
12 
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guage  most  imperfectly.  He  requires  the  assistance  of  an 
interpreter  when  conversing  with  those  speaking  the  Eng- 
lish language,  when  giving  his  testimony  in  court  or  when 
engaged  in  any  transaction  where  that  language  is  used 
and  when  the  comprehension  thereof  is  essential  to  intelli- 
gent action  thereon.  He  apparently  has  no  very  clear  con- 
ception of  the  ordinary  business  transactions,  other  than 
those  of  the  most  simple  kind,  or  of  the  methods  by 
which  controversies  of  a  legal  character  are  conducted  and 
litigated  in  the  courts.  He  and  his  wife  were  occupying 
the  real  estate  over  which  the  controversy  arises,  as  a 
homestead,  the  legal  title  being  in  her  name.  At  her  de- 
mise, the  land  was  devised  to  a  son  (August  Klabunde) 
with  the  following  provisions  incorporated  in  the  will  for 
the  support  and  maintenance  of  her  surviving  husband 
and  under  which  he  claims  whatever  equitable  interest 
and  right  he  may  have  in  and  to  the  real  estate  over  which 
the  parties  are  litigating.  After  the  words  of  devise  to  the 
son  it  is  provided : 

"With  the  following  condition  that  my  son  August  Kla- 
bunde shall  give  to  Ernest  Klabunde,  my  husband,  a  good 
home  with  board  and  f  150  per  year,  during  the  natural 
term  of  Ernest  Klabunde's  life;  and  this  shall  be  a  mortr 
gage  upon  above  described  premises,  nor  shall  my  son  Au- 
gust Klabunde  have  a  right  to  sell  the  within  described 
real  estate  without  the  consent  of  my  husband,  Ernest  Kla- 
bunda" 

The  mortgage  under  which  the  defendant  claims  was  ex- 
ecuted subsequently  to  the  probating  and  allowance  of  the 
testamentary  instrument  from  which  we  have  just  quoted. 
The  evidence  preserved  by  bill  of  exceptions  is  quite  volumi- 
nous, covering  some  335  typewritten  pages.  We  can  not 
here  reproduce  it  or  such  parts  thereof  as  would  give  an 
intelligent  understanding  of  the  tendency  of  the  whole, 
without  extending  this  opinion  to  an  unwarrantable  length, 
and  must  content  ourselves  by  stating  the  inferences  we 
deem  properly  drawn  therefrom  and  our  conclusions  of 
fact,  from  a  careful  consideration  of  the  whole.    The  son 
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and  the  father  were  not  able,  it  appears  from  the  record,  to 
live  peaceably  together  and  the  plaintiflE  had  sought  a  home 
elsewhere.  The  defendant,  the  Byron  Reed  Company,  be- 
gan foreclosure  proceedings  on  its  mortgage,  making  Au- 
gust Klabunde,  his  wife,  Ernest  Klabunde,  the  plaintiflf 
herein,  and  others,  defendants.  After  the  institution  of  the 
foreclosure  suit,  the  plaintiflE,  in  company  with  a  person 
acting  as  interpreter,  went  to  the  office  of  the  defendant 
company,  for  the  purpose  of  securing  information  re- 
garding the  suit,  its  nature  and  purpose;  and  it  is  testified 
to  by  him  and  insisted  by  his  present  counsel,  that  by  the 
action,  promised,  and  agreement  of  the  defendant  company 
and  its  attorney,  he  was  misled  to  his  detriment  and  prej- 
udiced and  failed,  because  thereof,  to  make  his  defense  in 
said  action  and  establish  his  interest  in  the  land  under  the 
provisions  of  the  will  as  a  first  charge  and  lien  thereon. 
It  is  the  contention  of  the  plaintiflE  that  the  defendant, 
through  its  officers  and  agents,  promised  that  he  should 
have  from  the  proceeds  of  a  sale  of  the  land  f 2,800  to  pay 
for  his  support  and  maintenance,  which  he  could  draw 
annually  in  stated  amounts  from  the  court  where  the  suit 
was  pending;  and  that  he  would  thereby  and  by  such  ar- 
rangement, receive  what  he  was  entitled  to  under  the  will. 
It  is  also  testified  and  urged  upon  us  as  a  warrantable  in- 
ference from  the  evidence,  that  he  was  given  to  understand 
that  the  interests  of  the  Byron  Reed  Company  and  himself 
were  identical,  and  that  it  would  be  advisable  for  them  to 
cooperate  together,  proceed  with  the  suit  and  sell  the  land 
in  order  to  deprive  the  son,  August  Klabunde,  who  had 
refused  to  provide  for  the  father  according  to  the  terms  of 
the  will,  of  whatever  interest  he  might  have  in  the  land  and 
thus  dispossess  him  and  realize  from  a  sale  of  the  land  a 
cnifficient  sum  to  meet  the  demands  of  both ;  that  from  that 
time  forward  Ernest  Klabunde,  in  pursuance  of  such  an 
agiieement  and  understanding,  acquiesced  in  and  submitted 
to  such  further  proceedings  as  resulted  in  a  trial  and  the 
establishment  by  decree  of  court  of  the  mortgage  lien  of 
the  defendant  and  another  prior  thereto,  as  being  superior 
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to  the  defendant's  trust  estate  under  the  will,  and  the  sale 
of  the  land  in  pursuance  of  a  decree  of  court  for  but  little 
more  than  enough  to  satisfy  such  prior  liens,  leaving  to  the 
plaintiff  but  a  very  small  sum,  scarcely  enough  to  pay  his 
attorneys,  for  the  satisfaction  of  his  claim  under  the  will. 
The  defendant  vigorously  challenges  the  truth  of  the  nar- 
rative as  related  by  the  plaintiff  and  it  is  but  just  to  say, 
that  the  version  of  the  defendant,  of  the  several  transac- 
tions had,  is  more  nearly  the  correct  one;  nevertheless,  as 
will  be  seen  by  a  further  discussion,^  we  think  the  plaintiff 
without  fault  on  his  part  was  led  into  a  grievous  error  and 
suffered  the  loss  of  substantial  rights  from  which  equity 
ought  to  relieve  him.  It  is  true,  and  it  is  admitted  on  all 
hands,  that  after  the  foreclosure  suit  was  instituted,  the 
plaintiff  with  an  interpreter,  as  has  been  stated,  visited 
the  office  of  the  defendant  company  and  there  conversed 
with  thase  in  its  employ  about  the  suit  and  the  proper 
course  for  him  to  pursue  in  relation  thereto;  that  the  attor- 
ney for  the  defendant  company  was  called  in  for  his  advice 
and  counsel,  and  that  at  the  recjuest  of  the  company  or  its 
attorney,  the  plaintiff  went  to  the  office  of  the  attorney, 
where  an  answer  was  drawn,  in  which  the  mortgages 
pleaded  in  the  petition  of  the  defendant  company  in  the 
foreclosure  action  were  admitted  to  be  first  and  prior  liens, 
and,  upon  proper  avennents  it  was  asked  that  the  plain- 
tiff's equitable  interest,  by  virtue  of  the  will,  be  fixed  and 
established  by  the  court  as  a  junior  lien  on  the  mortgaged 
premises.  The  answer  thus  prepared  and  the  conference 
leading  up  to  it,  we  doubt  not,  are  the  action  and  conversa- 
tion ri^ferriHl  to  by  the  plaintiff,  as  an  agreement  to  pay 
him  $2,800  and  the  making  of  a  contract  to  that  effect 
which  ho  had  signed ;  nor  have  we  any  doubt,  from  the  rep- 
ri^sentations  made  to  the  plaintiff  and  from  his  under- 
standing thereof,  he  believed  that  his  lien  would  be  estab- 
lished by  decree  of  court,  that  he  would  get  the  full  amoiint 
which  it  was  admitted  or  agreed  he  should  have  under  the 
terms  of  the  will,  and  that  it  would  be  paid  to  him  an- 
nually at  the  court  house.    This  was  the  agreement  niade 
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with  the  defendant  as  understood  and  testified  to  by  the 
plaintiff.  Having  regard  to  plaintiff's  expectam^y  of  life 
and  estimating  his  board  to  be  worth  flOO  per  year  in 
caBh,  the  present  value  of  the  charge  upon  the  real  estate, 
including  the  f  150  cash  annual  payments,  was,  as  found 
by  the  court,  the  sum  of  f 2,800.  While  the  defendant  and 
its  attorney  were  arranging  with  him  to  obtain  a  decree 
of  court  awarding  him  f  2,800  to  b!»  paid  out  of  the  j>roiee<ls 
of  the  land  and  by  the  clerk  of  the  court,  provided  such 
amount  could  be  realized  over  and  above  the  prior  mort- 
gage liens,  the  plaintiff  himself  understood  and  b(»li(»ved 
that  such  an  amount  would  be  paid  him  absolutely  and 
without  the  contingency  of  the  land  being  of  sufficient 
value  to  satisfy,  first,  the  mortgage  liens  aggivgatiug  more 
than  |3,000.  This  difference  as  to  the  order  of  payment, 
we  conceive  to  be,  in  a  large  measure,  the  explanation  of 
the  seeming  contradiction  in  the  testimcmy  iiitrcMluced  in 
the  case.  It  is  shown,  quite  conclusively,  that  the  plain- 
tiff was  relying  upon  the  statement  that  lu^  woiiUl  receive 
money  from  the  court  house  and  that  he  was  inquiring 
about  it,  was  expecting  it  and  was  disappointed  in  its  not 
being  forthcoming.  In  this  connection  we  quote  briefly 
an  excerpt  from  the  testimony  of  defendant's  attorney  as 
to  what  transpired  when  he  drafted  the  answer  of  the 
plaintiff  in  the  foreclosure  suit.    He  says : 

A.  I  explained  to  him  just  how  that  he  could  realize  on 
the  will. 

Q.  And  you  told  him  that  money  would  l)e  paid  into 
court  and  he  could  get  some  there  each  year  until  it  was 
all  gone? 

A.  I  can  repeat  again  what  I  told  him. 

Q.  I  am  asking  you. 

A.  I  told  him  that  at  the  time  of  the  trial,  now,  i(  would 
be  determined  how  much  was  due  him  from  August  by 
reason  of  the  provision  of  tlie  will  wherein  lie  was  to  give 
him,  Ernest,  |150  every  year  and  provide  him  a  home, 
which  we  considered  worth  flOO  ->  y(^ar — that  would  be 
f250  a  year.     Now  then  it  would  be  determined  by  the 
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court  what  that  amount  would  be,  at  the  time  of  the  trial, 
and  then,  that  the  property  would  be  sold  and  he  would 
have  a  lien  on  it  for  that  amount,  and  if  th^  land  sold  for- 
anything,  why  he  would  get  that  money — whatever  the 
court  found  for  him — ^and  that  if  it  sold  for  any  more  than 
enough  to  pay  that — ^pay  up  all  and  pay  that  off 

Q.  What? 

A.  The  amount  that  would  be  found  by  the  decree  in  his 
favor  by  reason  of  the  construction  of  the  will — ^his  lien 
on  the  land.  If  there  was  any  surplus  money  above  that, 
that  it  would  lay  over  there  in  the  court,  by  the  terms  of 
the  decree  that  he  could  go  in  there  every  year  and  get 
{250. 

Q.  That  was  on  June  29, 1896? 

A.  That  was  what  I  explained  to  him  when  I  drew  up 
the  answer. 

The  plaintiff  was  laboring  under  the  impression  that  liis 
interests  and  the  interests  of  the  Byron  Reed  Company 
were  harmonious,  when  in  fact  they  were  antagonistic.  He 
relied  upon  the  advice  of  the  company's  attorney  and  em- 
ployed him  to  represent  him  in  the  case  under  that  belief. 
Altliough  it  is  t(vstifi(Hl  that  his  answer  was  explained  to 
him  before  he  aigiio<l  it,  in  which  the  mortgages  were  ad- 
mitted to  lie  prior,  it  is  manifest  that  he  did  not  understand 
the  legal  effect  of  such  admission  nor  that  the  admissions 
as  made  jeoparded  his  rights  undier  the  provisions  of  the 
will.  The  attorney,  acting  apparently  upon  the  conviction 
that  there  was  no  real  conflict  of  interests  between  plaintiff 
and  defendant,  undertook  to  represent  both  parties  and 
pursued  the  course  hereJn  indicated.  It  is  true  that  later 
on,  other  counsel  was  employed  by  the  plaintiff,  who  could 
speak  the  German  language,  but  this  employment,  it  ap- 
pears, was  only  for  the  purpose  of  contesting  a  third  mort- 
gage executed  by  the  son,  August  Klabunde,  and  his  wife, 
on  the  real  estate  devised  by  the  will  and  no  effort  was 
made  to  raise  any  issue  as  to  priority  of  right  between  the 
defendant  company  and  the  plaintiff.  The  plaintiff,  we 
are  satisfied,  through  the  entire  litigation  and  until  after 
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a  sale  of  the  premises,  acted  under  the  belief,  formed  at  the 
beginning  of  the  litigation  from  the  transactions  referred 
to,  and  with  the  expectation  that  as  between  him  and  the 
defendant  company,  his  interests  in  the  premises  would  \yv 
protected  and  that  he  w(mld  receive  all  he  claimed  to  he 
due  him  under  the  provision  of  the  will.  At  the  suggestion 
if  not  solicitation  of  the  defendant's  agents,  he  counsele<l 
with  its  attorney  and  acted  on  his  advice.  There  is  evi- 
dence positive  in  the  record  that  the  company  sought  to 
yoke  its  interest  in  the  litigation  with  that  of  the  plaintiff, 
and  that  both  of  them  should  make  common  cause  against 
the  son  who,  it  is  evident,  was  not  executing  the  trust  im- 
posed on  him  by  the  terms  of  the  will,  of  which  he  was  the 
principal  beneficiary. 

It  is  obvious  that  the  plaintiff  had  no  clear  conception 
of  the  clashing  of  interest  as  between  him  and  the  defend- 
ant; that  he  regarded  himself  as  an  ally  and  not  as  an  an- 
tagonist, and  that  this  stafuf<  was  the  result  of  the  conver- 
sation and  conduct  and  encouragemc^nt  of  the  defendant's 
agents  and  was  maintained  until  the  end  of  the  suit. 

Assuming,  as  we  do  for  tlu*  purpose  of  this  case,  that 
the  plaintiff  had  a  suptTior  e<iuity  in  the  land,  devised  by 
the  will,  which  was  coiercnl  by  tlie  sub^t^quent  mortgagees, 
he  is  not,  in  our  judgnieiit,  guilty  of  such  negh^'t  as  would 
be  inexcusable  becausi*  his  demand  for  i'i»lief  was  n(»t  prop- 
erly presented  for  adjudicaticm  at  the  form(>r  trial.  It 
seems  to  us  quite  clear  that  he  was  led  astray  by  the  nego- 
tiations first  had  between  hiius(»lf  and  the  agents  of  the  de- 
fendant company,  at  th;»  time  b(»  sought  information  re- 
garding the  case  and  when  his  first  answer  was  prepared 
and  filed,  and  that  the  wrong  course  then  adopted,  for 
which,  we  are  of  the  ojunion,  he  is  to  be  excused,  under 
the  circumstances  disclosed  by  the  record,  attended  his 
after  niovem(%ts  and  conduct  throughout  the  entire  course 
of  the  litigation.  While  what  was  said  and  done  was  not 
in  its  nature  a  compromise  of  differences,  it  partakes  some- 
what of  the  character  of  a  compromise.  The  plaintiff'  was 
led  to  believe,  it  may  be  without  intentional  wrong  by  the 
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defendant  or  its  attorney,  that  both  he  and  the  company 
wore  working  to  attain  a  eonnnon  object,  that  their  in- 
ter(\sts  were  mutual ;  tJiat  it  was  advisable  for  them  to  thus 
work  together  to  dispossess  the  son,  who  was  in  opposition 
to  bt>tli  of  them  in  their  endeavor  to  have  their  respective 
rights  in  the  land  adjudicated,  and  that  his  interests  under 
the  will  would  Ik»  amply  and  fully  protected  without  loss 
or  rcHluction  of  the  amount  In^lieved  to  l)e  due  him.  lie 
was  thus  misled  greatly  to  his  injury  and  when,  too  late 
for  r(K*tifH*ation  in  tliat  litigation,  he  discovered  that,  while 
having  a  decr(»e  for  the  payment  out  of  the  land  of  all  that 
which  his  deceascnl  wife  had  provid(^l  for  his  support  in 
his  declining  years,  su(*h  decn^e  was  but  a  shadow  and 
witliout  substance,  because  the  land  itself  had  l>een  wrested 
away  from  him  under  other  claims  adjudged  to  be  prior  in 
time  and  riglit  to  the  one  accruing  in  his  favor  under  the 
terms  of  the  will. 

AA'e  do  not  say  tluTe  has  beiMi  njiy  action  on  the  part  of 
def<»ndant  or  for  which  it  should  be  held  i-esponsible,  which 
worked  an  actual  fraud  on  tlu*  plaintiff's  rights.  It  is  not 
necessary  that  we  sliould,  nor  do  we  tliink  we  would  be 
warranted  in  so  saying.  There  is,  however,  sufficient  in 
the  record  to  warrant  the  inference  that  he  has  sufferc*d  a 
wrong  whi(*h  equity  will  relieve  against.  There  is  at  least 
constructive  fraud.  The  plaintiff  was  lulled  into  a  feeling 
of  ease  and  safety,  because  of  wliat  lie  understood  and  what 
he  was  justifi(Hl  in  believing  was  the  promise  and  agree- 
ment of  the  defendant  and  because*  of  the  infornuition  re- 
ceived from  its  counsel,  who  undc^rtook  to  repr(*^ent  him 
also  in  the  litigation.  Their  interests  were  in  fact  con- 
flicting and  antagonistic,  but  from  the  explanation  made  to 
him,  he  believed  them  to  Ik*  mutual  and  harmonious,  and 
trust^^l  l)oth  the  def (Aidant  and  its  attorney  for  the  safe- 
guarding of  his  rights,  lie  did  not  comprehend  that  the 
trust  that  he  sought  to  impress  on  the  real  estate  was  en- 
dangered by  tJie  claims  of  the  defendant  company.  He 
was  satisfied  from  what  had  been  told  him  that  he  would 
suffer  nothing  by  having  his  case  conducted  by  the  same 
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attorney  having  in  charge  the  defendant's  litigation. 
Therefore  he  inquired  no  further.  But  if  his  theory  in  the 
present  case  is  correct,  then  a  most  substantial  and  valua- 
ble right  to  him,  at  his  age  in  life,  was  lost  because  an 
issue  was  not  made  as  to  the  superiority  of  his  rights  over 
those  of  the  defendant,  and  for  not  raising  this  issue,  under 
the  facts  and  circumstances  in  this  case,  we  feel  quite  con- 
fident he  is  excusable  and  equity  may  properly  intervene 
and  grant  relief  against  a  decree  thus  obtained — ^a  decree 
cutting  oflf  all  his  rights  in  the  land,  until  and  unless  the 
amounts  due  on  the  two  mortgages,  hereinbefore  men- 
tioned, were  first  satisfied.  The  following  authorities, 
bearing  more  or  less  directly  on  the  question  we  have  been 
discussing,  illustrate  the  rule  as  to  when  equity  will  re- 
lieve against  judgments  obtained  by  fraud,  actual  or  con- 
structive, and  on  the  ground  of  excusable  neglect,  and 
which,  in  the  main,  support  the  conclusion  we  have  reached 
in  the  case  at  bar:  Nord  v.  Marty,  56  Ind.  531;  United 
States  V.  Throckmorton,  98  U.  S.  61 ;  Payton  v.  McQuown, 
97  Ky.  757,  53  Am.  St  Rep.  437,  and  notes  to  the  same; 
Arrington  v.  Arringion,  116  N.  Car.  170;  Poraeroy, 
Equity  Jurisprudence,  page  1393,  note  1  to  section  960; 
2  Freeman,  Judgments,  sec.  492. 

While  we  have  assumed,  for  the  purposes  of  this  case, 
that  the  plaintiff's  equities  in  the  land  involved  in  the  lit^ 
igation  were  superior  to  those  of  the  defendant  company, 
it  is  of  course  not  determined  in  this  action  that  such  is  the 
case,  either  in  law  or  in  fact.  The  rights  of  the  respective 
parties  in  this  respect  can  be  determined  in  the  further 
litigation  of  the  cause.  All  that  is  adjudged  here  is,  that 
the  plaintiff  should  be  given  an  opportunity  in  the  fore- 
closure suit  to  present  his  defense  and  set  fori:h  his  alleged 
rights,  by  virtue  of  the  provisions  of  the  will,  as  being 
prior  and  superior  to  those  of  the  defendant  company, 
under  its  mortgages,  and  have  the  matter  properly  liti- 
gated and  determined  upon  such  issue 

The  former  judgment  of  affirmance  is  vacated.  The 
decree  of  the  district  court,  dismissing  the  plaintifl'g  bill. 
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is  reversed,  and  the  decree  entered  in  the  foreclosure  suit  is 
vacated  and  set  aside  as  prayed  for  in  the  plaintiff's  peti- 
tion, a  new  hearing  allowed,  and  this  cause  is  remanded  for 
further  proceedngs. 

Reversed. 


Herman  J.   Meyer  v.   Adolph   Michaels;  William  B. 
Learn,  intervener.* 

Filed  May  20,  1903.    No.  11,286. 

1.  diattel  Xortgage:    Possession  rt  Mortgagee.    The  discretion  con- 

ferred upon  the  mortgagee  by  a  clause  in  a  chattel  mortgage, 
authorizing  him  to  take  possession  of  the  mortgaged  property 
whenever  he  may  deem  himself  unsafe  or  Insecure,  is  not  to  be 
exercised  arbitrarily;  such  belief  must  rest  on  reasonable  grounds. 

2.  :    .    The  facts  that  would  warrant  such  belief  must  be 

such  as  did  not  exist,  or  of  which  the  mortgagee  was  Ignorant, 
at  the  time  of  taking  the  mortgage. 

3.  Levy:    Abandon mkxt.     When   an    officer   effects   a   valid    levy  on 

personal  property  consisting  of  ponderous  articles,  the  fact  that  he 
leaves  such  property  on  the  premises  of  the  debtor,  in  charge  of  a 
custodian,  who  is  in  the  employ  of  the  debtor,  and  who  permits 
the  debtor  to  use  such  property,  does  not  constitute  an  abandon- 
ment of  the  levy  as  to  the  debtor  and  those  having  notice. 

4.  Xortgage  by  Partnership.    Where  a  chattel  mortgage  is  signed  by 

one  member  of  the  Arm,  without  authority  and  without  the  knowl- 
edge or  consent  of  his  imrtner  or  the  mortgagee,  and  delivered  to 
a  third  party  to  be  delivered  to  the  mortgagee,  and  the  mort- 
gagee upon  learning  of  such  mortgage  takes  time  to  decide  whether 
to  accept  and  does  not  accept  it  until  after  a  dissolution  of  the 
firm  and  until  after  he  had  notice  of  such  dissolution,  such  mort- 
gage is  not  binding  on  the  partner  not  joining  therein. 

5.  Beplevin:   Instruction.    In  an  action  of  replevin,  where  one  of  the 

parties  claims  the  property  by  virtue  of  a  levy  thereon  by  him 
as  an  officer,  it  is  not  error  to  direct  the  jury,  in  case  they  find 
for  him,  to  find  the  fair,  reasonable  and  market  value  of  such 
property,  without  at  the  same  time  directing  the  attention  of  the 
Jury  to  the  manner  in  which  said  property  must  be  sold  by  the 
officer,  and  his  want  of  discretion,  possesed  by  other  owners  of 
goods,  to  accept  or  reject  such  offers  as  are  not  considered  a  fair 
equivalent  for  them. 

^  Rehearing  allowed.    See  opinion,  p.  151,  post. 
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6. :    Abandonment.     If  the  plaintiff  In  replevin  to  whom  the 

property  has  been  delivered  may,  under  any  circumstances,  show 
that,  subsequent  to  the  delivery,  the  property  has  been-  taken  from 
him  under  an  execution  against  the  defendant  in  the  action,  he 
can  not  do  so  without  at  the  same  time  abandoning  any  claim  of 
his  own  to  the  property  and  consenting  that  it  may  be  applied  in 
satisfaction  of  the  judgment  on  which  the  execution  against  the 
defendant  issued. 

Error  to  the  district  court  for  Douglas  c<ninl y :  William 
W.  Keysor,  District  Judge.    Affirmed. 

Crane  &  Crane  and  L.  D.  Holmes^  for  plaintiflE  in  error. 

Edmund  O.  McGiUon^  Richard  S.  Horton  and  James 
McCahe,  contra. 

DUFFIE,  C. 

This  is  an  action  in  replevin  brought  by  Herman  J. 
Meyer  against  Adolph  Michaels  for  the  possession  of  a 
certain  stock  of  goods  and  trade  fixtures.  William  R. 
I^arn  intervened,  claiming  a  portion  of  the  prop<*rty  as 
against  lK>th  the  other  parties.  There  was  a  verdict  for  the 
intervener  for  that  portion  of  the  property  claimed  by  him, 
and  for  the  defendant  for  the  remainder.  From  a  judg- 
ment rendered  thereon  the  plaintiff  prosecutes  error  to  this 
court. 

To  a  proper  understanding  of  the  questions  hereinafter 
considered,  a  somewhat  extended  statement  of  the  facts 
leading  up  to  this  action  is  necessary.  About  the  first  day 
of  May,  1896,  the  defendant  and  one  Frtnl  FT.  Meyer,  a  son 
of  the  plaintiff,  formed  a  partnership  to  engage;  in  the 
wholesale  business  of  watch-makers'  tools,  supplies  and 
materials  and  other  goods,  in  the  city  of  Omaha,  undcT  the 
firm  name  of  Michaels  &  Fred  H.  Meyer.  Of  their  capital 
|4,482  were  borrowed  and  evidenced  by  twc^iity-four  not(»s, 
each>for  f  186.75,  so  arranged  that  one  of  the  series  fell  due 
every  sixty  days.  The  notes  were  signed  by  the  members 
of  the  firm  as  principals,  and  by  the  plaintiff  as  surety. 
On  December  5,  1896,  the  principals  on  the  notes  signed 
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a  note  payable  to  the  plaintiff  for  the  amount  then  unpaid 
on  the  said  series  of  notes,  and  at  the  same  time  signed  a 
mortgage,  purporting  to  secure  such  note,  covering  their 
stock  and  trade  fixtures,  ostensibly  for  the  purpose  of  in- 
demnifying the  plaintiff  against  loss  or  damage  by  reason 
of  his  suretyship.  Whether  such  note  and  mortgage  were 
ever  delivered  was  an  issue  in  this  case.  They  were,  how- 
ever, placed  in  the  hands  of  a  third  party,  then  in  the  em- 
ploy of  the  firm,  for  safe  keeping.  For  some  time  they 
were  thought  to  have  been  lost  On  May  21, 1897,  Fred  FT. 
Meyer,  in  the  firm  name,  signed  a  note,  payable  in  thirty 
days,  to  the  plaintiff,  for  the  amount  then  unpaid  on  the 
said  series  of  notes,  and  a  mortgage,  purporting  to  secure 
such  note,  on  th(*  stock  and  trade  fixtures  of  the  firm. 
This  note  and  mortgage  were  ostensibly  given  for  the  same 
purpose  as  the  former  note  and  mortgage.  It  is  claimed 
by  the  plaintiff  that  this  note  and  mortgage  were  given 
in  the  place  and  in  renewal  of  the  first  note  and  mortgage, 
which  was  then  ])elie^'(xl  to  have  been  lost.  This  secrond 
note  and  mortgage  were  placed  in  the  hands  of  Mr.  Crane, 
an  attorney,  by  Fred  H.  Meyer.  On  June  3  following,  the 
firm  of  Michaels  &  Frcnl  II.  Meyer  was  dissolved,  the  junior 
member  transferring  his  interest  therein  to  the  defejidant 
On  learning  of  this  second  note  and  mortgage  and  that  it 
contained  a  clause  providing  that  it  should  not  be  filed  for 
thirty  days,  the  plaintiff  hesitated  to  accept  it,  but  finally 
decided  to  do  so  and  it  was  delivered  to  him  June  22,  1897. 
It  is  claimed  by  the  defendant  that  this  note  and  mortgage 
were  signed  and  delivered  without  his  knowledge  or  con- 
sent, and  without  authority  on  the  part  of  his  said  partner 
to  bind  him  thereby.  At  the  time  they  were  made,  suits, 
aided  by  attachment,  were  pending  against  the  firm,  and 
some  of  the  trade  fixtures,  covered  by  the  mortgage,  had 
been  seized,  under  the  writs  issued  in  such  suits,  by  the 
intervener  as  constable.  The  property  thus  seized  was 
mostly  ponderous  articles  which  w^ere  not  removed  from 
the  place  of  business  of  the  firm,  but  were  turned  over  by 
the  intervener  to  a  custodian,  sworn  by  him,  who  receipted 
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thei-efor  to  the  intervener.  The  enstodian  at  the  time  web 
in  the  employ  of  the  firm,  and  the  firm  continued  to  use  the 
attached  property  in  the  course  of  business,  an  they  had 
used  it  before  the  levy  was  made.  This  action  was  com- 
menced on  June  22,  1897,  the  day  the  last  note  and  mort- 
gage were  delivered  to  the  plaintiff.  By  his  amended  peti- 
tion the  plaintiff  claims  a  right  to  the  possession  of  the 
property  in  controversy,  by  virtue  of  said  mortgage,  which 
he  alleges  was  given  in  place  and  in  renewal  of  that  given 
December  5,  1896;  the  intervener  claims  by  virtue  of  the 
levies  made  by  him. 

It  is  conceded  that  neither  the  first  note  payable  to  the 
plaintiff  nor  that  made  May  21, 1897,  were  due  at  the  com- 
mencement of  this  action.  Plaintiff's  right  to  possession 
of  the  property  in  controversy,  under  either  or  both  mort- 
gages, is  based  on  a  clause  therein  giving  him  the  right  of 
I)ossession  at  any  time  he  might  deem  himself  unsafe  or 
insecure.  The  court  instructed  the  jury  on  the  theory  that 
there  was  no  evidence  that  any  facts  or  circumstances  arose 
after  the  delivery  of  the  second  mortgage  and  before  the 
commencement  of  this  action,  which  would  justify  the 
plaintiff  in  taking  possession  of  the  property.  In  this  state 
the  discretion  conferred  by  such  clause  may  not  be  exer- 
cised arbitrarily.  The  mortgagee  must  have  reasonable 
grounds  for  believing  himself  unsafe  or  insecure.  New- 
lean  d  Hoard  v.  Olson,  22  Neb.  717;  Case* Plow  Works  v. 
Marr,  33  Neb.  215;  Bector-Wilhelmy  Co.  v,  Nissen,  35  Neb. 
716.  The  grounds  must  be  such  as  did  not  exist  or  were 
not  known  to  the  mortgagee  at  the  time  of  taking  the  mortp 
gage.  Roy  v.  Goings,  96  111.  361 ;  Barrett  v.  Hart,  42  Ohio 
St  41.  The  instructions  of  the  court  in  this  case  perhaps 
go  a  little  further  than  the  authorities  warrant,  in  that 
they  ignore  the  fact  that  certain  conditions  might  have  ex- 
isted at  the  time  the  mortgage  was  given,  which,  coming  to 
the  knowledge  of  the  mortgagee  for  the  first  time  after 
taking  the  mortgage^  would  justly  cause  him  to  feel  unsafe 
and  insecure  and  would  entitle  him  to  the  possession  of  the 
property.    The  second  mortgage  was  signed  May  21,  1897; 
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the  evidence  is  conclusive  that  it  was  not  accepted  by  the 
mortgagee  until  June  22  of  the  same  year,  the  day  on  which 
this  suit  was  commenced.  It  is  not  shown  in  evidence  that 
any  fact  or  circumstance  arose  or  came  to  the  knowledge 
of  the  plaintiff  between  the  time  of  his  acceptance  of  the 
mortgage  and  the  commencement  of  this  suit,  that  would 
justify  the  seizure  of  the  property  under  the  unsafe  or 
insecure  clause.  All  the  facts  and  circumstances  that 
would  justify  a  feeling  of  unsafely  or  insecurity  on  his 
part,  existed  and  were  known  to  him  at  the  time  he  ac- 
cepted the  mortgage.  Hence,  if  there  be  error  in  this  re- 
gard it  is  error  without  prejudice 

There  is  evidence  tending  to  show  that  at  the  time  the 
plaintiff  became  surety  on  the  notes  of  the  firm,  it  was 
agreed  between  him  and  the  principals  that  they  would 
indemnify  him  by  security  on  the  stock.  The  plaintiff 
contends  that  this  agreement  was  in  effect  a  verbal  chattel 
mortgage  and  that  the  plaintiff  would  be  entitled  to  pofi- 
session  thereunder,  if  for  any  reason  the  written  chattel 
mortgages  were  invalid.  A  sufficient  answer  to  this  con- 
tention is  that  the  plaintiff  bases  his  right  of  recovery  on 
the  written  instruments.  We  discover  no  allegation  that 
he  claimed  the  right  to  the  possession  of  the  property  by 
virtue  of  any  verbal  mortgage.  Consequently,  it  was  not 
error  for  the  court  to  ignore  that  theory  of  the  case. 

Complaint  is  made  that  the  court  in  effect  directed  a 
finding  in  favor  of  the  intervener  for  the  goods  claimed  by 
him  by  virtue  of  his  levy  of  the  writs  of  attachment  there- 
on, thus  ignoring  plaintiff's  theory  that  there  had  been  an 
abandonment  of  such  levies.  The  record  of  the  attach- 
ment cases,  including  the  officer's  return,  were  introduced 
in  evidenca  They  show  a  valid  levy.  The  other  evidence 
in  the  case  on  that  point  is  to  the  effect  that  the  intervener 
after  making  the  levy  appointed  a  third  party  custodiaa 
of  the  property,  which  consisted  of  ponderous  articles,  and 
they  were  left  in  the  place  of  business  of  the  defendants 
in  the  attachment  case  and  were  used  by  the  firm  as  before 
the  levy.    We  do  not  think  these  facts  sUqw  ^handonnaent 
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of  the  levy  as  between  the  parties  to  this  suit  A  different 
question  might  arise  were  this  an  action  brought  by  a 
bona  fide  purchaser  or  creditor  of  the  defendants  in  the  at- 
tachment case,  without  notice.  The  levy  was  good  as  to 
such  defendants  and  as  to  all  other  persons  having  notice 
thereof  at  least,  and  the  court  properly  directed  a  finding 
for  the  intervener  on  that  point  Camiff  v.  Cook,  95  Qa. 
61,  51  Am.  St  Rep.  55. 

Another  ground  of  complaint  urged  by  the  plaintiff  ^is 
that  the  court  erred  in  giving  an  instruction  based  on  the 
theory  that  there  was  evidence  tending  to  show  that  the 
plaintiff  had  knowledge  of  the  dissolution  of  the  firm  of 
Michaels  &  Fred  H.  Meyer,  at  the  time  he  accepted  the 
second  mortgage.  A  sufficient  answer  to  this  complaint 
is  that  there  is  ample  evidence  to  warrant  the  court  in  in- 
structing upon  that  theory.  In  fact,  that  he  had  such 
knowledge  at  the  time  he  accepted  the  second  mortgage 
is  practically  admitted  by  the  plaintiff  in  his  testimony. 

The  plaintiff  complains  of  another  instruction  because 
it  does  not  cover  the  hypothesis,  that  the  second  mortgage 
was  delivered  to  Mr.  Crane  by  Fred  H.  Meyer,  who  pro- 
fessed to  have  made  it  on  behalf  of  the  firm  for  the  plain- 
tiff. It  is  insisted  that,  if  the  mortgage  was  so  delivered 
to  Mr.  Crane,  such  delivery  was  in  effect  a  delivery  to  the 
plaintiff  on  the  date  thereof,  namely,  May  21,  1897,  al- 
though it  was  not  actually  delivered  to  him  until  June  22, 
thereafter,  and,  as  it  is  conceded  that  the  firm  w^as  not  dls^ 
solved  until  about  June  3, 1897,  the  mortgage  was  the  deed 
of  the  firm.  There  is  one  fact  which  stands  in  the  way  of 
this  theory  and  that  is  the  plaintiff  did  not  accept  the  mort- 
gage until  after  the  dissolution  of  the  firm.  It  is  a  trite 
saying,  that  it  takes  two  to  make  a  bargain.  On  learning 
that  such  mortgage  had  been  made  the  plaintiff  wanted 
time  to  think  it  over  before  accepting  it,  and  took  such 
time.  Until  he  accepted  it,  it  was  not  a  binding  contract 
When  he  finally  elected  to  accept  it,  the  firm  was  out  of 
existence  and  the  parties  constituting  it  shorn  of  their 
power  to  bind  each  other.     If  the  mortgage  in  the  first 
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instance  was  made  by  one  partner  without  the  knowledge 
or  consent  of  the  other,  the  defendant  in  this  case,  and 
was  not  acoepttHi  until  after  the  firm  was  dissolved  and 
until  after  the  phiintiflf  knew  of  such  dissolution,  and  it 
was  then  delivered  to  him  without  the  knowledge  or  con- 
sent of  the  defendant,  such  mortgage  was  not  an  obligation 
of  the  firm  and  was  not  binding  on  the  defendant. 

Complaint  is  made  of  the  following  instruction  which 
was  given  by  the  court  at  the  request  of  the  defendant : 

"The  jury  are  instructed  that  the  testimony  of  plain- 
tiff's witnesses  is  to  the  effect  that  the  mortgage  of  IXn^em- 
ber  5,  1896,  and  that  of  May  21,  1897,  were  each  executi>d 
to  secure  the  plaintiff  as  to  the  indebtedness  to  the  Omaha 
National  Bank,  on  which  Mr.  Meyer  was  surety,  and  that 
Mr.  Meyer  was  aware  of  this. 

"If  these  mortgages  were  tenderc^l  to  plaintiff  as  security 
only,  he  would  be  bound  to  accept  them  as  such  or  not  at 
all.  Should  you  find  that  these  mortgages  or  either  of 
them  were  accepted  by  plaintiff  with  intent  to  claim  them, 
or  either  of  them,  to  evidence  absolute  indebtcMlness  and  to 
enforce  that  claim  by  for(H*losuiv,  acceptance  with  such  in- 
tent would  not  be  an  acceptance  of  the  mortgage  as  ten- 
dered, and  without  such  accc'ptance  the  mortgage  is  in- 
valid." 

The  specific  objection  to  this  instruction  is,  tliat  it  is  not 
based  on  the  evidence.  We  have  examined  the  evidence 
and  the  record  with  some  care  and  are  satisfied  that  there 
is  sufficient  evidence  to  warrant  the  submission  of  the 
question  involved  in  the  foregoing  instruction  to  the  jury. 

Another  ground  of  complaint  is  that  the  court  direct<Hl 
the  jury,  in  effect,  that  in  case  they  found  for  the  inter- 
vener they  should  find  the  fair,  reasonable,  market  value 
of  the  property  claimed  by  him,  and  if  they  found  for  the 
defendant  also,  they  should  find  the  fair,  reasonable, 
market  value  of  the  remainder  of  the  property  in  contro- 
versy. As  to  the  property  claimed  by  the  defendant  and 
not  seized  under  the  writs  of  attachment,  the  instruction 
as  to  its  value  is  proper,    Bcmm  Iron  Co.  v.  Union  Savings 
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BoAiky  50  Neb.  387.  As  to  the  intervener,  his  right  to  the 
possession  of  the  property  claimed  by  him  was  based  on  his 
levy  thereon  as  constable.  As  was  said  in  Merchants  Nat. 
Bank  v.  McDonald,  63  Neb.  363 : 

"The  true  inquiry  in  such  case  is  what  the  value  of  the 
goods  was  at  the  time  of  the  taking  in  the  situation  in 
which  they  then  were,  having  a  view  to  the  manner  in 
which  the  sheriflF,  if  his  possession  had  not  been  disturbed, 
would  lawfully  have  disposed  of  them." 

If  the  inquiry  be  confined  to  such  limits,  it  follows  ir- 
resistibly that  the  ultimate  fact  to  be  ascertained  from  such 
inquiry  must  be  within  the  same  limits.  We  can  not  pre- 
sume that  at  a  sale  of  goods  under  such  circumstances  they 
would  bring  their  fair,  reasonable,  market  value.  It  is  the 
experience  of  all  who  have  any  connection  with  the  forced 
sales  of  property,  that  the  full  market  value  thereof  is 
rarely  obtained.  The  officer  must  sell  at  a  particular  time 
and  without  the  advantages  possessed  by  the  merchant  to 
advertise  and  display  his  goods  and  to  sell  or  not,  as  he 
thinks  the  price  offered  fair  and  reasonable  or  dispropor- 
tionate to  their  value.  These  are  matters  which  we  think 
should  have  been  called  to  the  attention  of  the  jury,  and 
which  it  should  have  been  directed  to  take  into  considera- 
tion in  arriving  at  the  damages  sustained  by  tlie  intervener, 
by  being  dispossessed  of  the  goods.  It  follows,  therefore, 
that  the  instruction  complained  of,  so  far  as  it  relates  to 
the  property  claimed  by  the  inteneuer,  was  erroneous. 

Complaint  is  also  made  of  the  following  instruction 
given  by  the  court  on  its  own  motion : 
.  "In  passing  upon  the  value  of  the  goods  attached  or  re- 
plevied you  are  not  conclusively  bound  by  the  opinions  of 
witnesses  in  relation  thereto  and  may  reject  the  same  if  for 
good  reason  you  see  fit  so  to  do.  You  are  the  judges  of  the 
value  of  said  property,  but  you  should  take  into  considera- 
tion the  opinions  of  the  witnesses  in  connection  with  all 
the  other  evidence  in  the  case  and  it  should  be  viewed  by 
you  in  the  light  of  your  experience  and  you  sliould  say 
from  all  the  credible  evidence  what,  in  your  business  judg- 
18 
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ment,  was  the  fair  and  reasonable  market  value  of  said 
goods  and  chattels." 

We  do  not  think  that  this  instruction  is  subject  to  the 
criticism  made,  that  it  authorizes  the  jury,  if  they  see  fit, 
to  entirely  disregard  the  opinion  given  by  the  witnesses 
relating  to  the  value  of  the  goods.  On  the  contrary,  it 
directs  them  to  take  into  consideration  the  opinion  of  the 
witnesses  in  connection  with  all  the  other  evidence  in  the 
case,  but  to  view  it  in  the  light  of  their  own  experience. 
The  rule  is  well  established  that  triers  of  fact  are  not  gen- 
erally bound  by  evidence  of  value,  even  when  it  is  not  met 
by  opposing  proof.  Lincoln  Land  Co.  v.  Phelps  County y  59 
Neb.  249.  The  instruction  we  think  fairly  reflects  the  law 
as  announced  in  Hi  ad  v.  Hargrove,  15  Otto  (U.  S.)  45,  and 
other  cases  relating  to  directions  given  to  the  jury  in 
cases  of  this  character. 

There  is  evidence  to  the  effect  that  the  defendant  was 
present  at  the  sale  made  by  the  plaintiff  under  tlie  fore 
closure  of  the  chattel  mortgage,  made  no  objection  to  the 
sale,  and  bid  on  some  of  the  property  offered  for  sale. 
Covering  that  braCnch  of  the  testimony  the  plaintiff  ten- 
dered the  following  instruction : 

"The  jury  are  further  instructed  that  if  they  find  from 
the  evidence  that  Adolph  Michaels,  the  defendant  in  this 
case,  w^as  present  at  the  sale  of  the  mortgaged  property, 
upon  advertisement  for  foreclosure  under  the  mortgage 
dated  the  21st  day  of  ilay,  1897,  and  bid  upon  said  prop- 
erty, and  made  no  objection  to  the  s'aid  sale,  then  you  may 
take  all  such  circumstances  in  consideration  in  weighing 
your  evidence  in  this  case.  And  if  you  believe  from  the  evi- 
dence that  the  said  llidiaela,  by  his  bid  at  said  sale  and 
by  his  other  acts  in  connection  therewith,  ratified  the  va- 
lidity of  said  mortgage,  then  you  are  warranted  in  finding 
^  that  he  is  estopped  from  questioning  its  validity  in  this 
action,  and  you  would  be  warranted  in  finding  that  the 
said  mortgage  is  valid  and  binding  as  between  the  said 
Michaels  and  Fred  H.  Meyer,  and  the  said  Michaels,  on 
the  one  part,  and  Herman  J.  Meyer,  on  the  other  part,** 
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Its  refusal  is  now  assigned  as  error.  This  instruction 
is  incomplete.  Its  manifest  purpose  was  to  submit  to  the 
jury  the  question  of  ratification,  without  defining  what 
constitutes  ratification. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  the 
third,  seventh  and  eleventh  instructions  asked  by  the  plain- 
tiff. The  plaintiff  sought  by  these  instructions  to  submit, 
among  other  things,  the  validity  of  the  lien  claimed  by  the 
intervener.  As  stated  in  a  former  part  of  this  opinion,  the 
validity  of  such  lien  was  conclusively  established.  The  in- 
structions were  properly  refused.  Error  is  assigned  on  the 
refusal  of  the  court  to  give  certain  other  instructions 
asked  by  the  plaintiflf.  They  are  voluiiiiuous  and  we  are 
unable  to  discover  any  error  in  their  ref  usiil. 

On  the  trial  of  the  case  the  plaintiflf  offered  to  prove  that 
a  portion  of  the  goods,  taken  under  the  writ  in  this  case, 
had  been  subsequently  levied  upon  under  executions  issued 
on  judgments  against  Michaels  &  Fred  11.  Meyer,  and  that 
the  officer  making  the  levy  took  such  proix^rty  from  the  pos- 
session of  the  plaintiff  who  still  retained  possession  there- 
of under  such  executions.  The  offer  was  refused  and  its 
refusal  is  now  assigned  as  error.  We  think  the  weight  of 
authority  is  to  the  effect,  that  in  an  action  of  trover  the 
defendant  may  show  in  mitigation  of  damages  that  the 
goods  had  been  appropriated  under  legal  process  issued 
against  the  plaintiff.  Irish  v.  Cloyes,  8  Vt.  30,  30  Am.  Dec. 
446;  Pierce  v.  Benjamin ,  14  Pick.  (Mass.)  356,  25  Am. 
Dec.  396 ;  Curtis  v.  Ward,  20  Conn.  204 ;  Stewart  v.  Martin, 
16  Vt.  397 ;  Dodson  v.  Cooper,  37  Kan.  346 ;  Watson  v.  Co- 
hum,  35  Neb.  492. 

These  cases  establish  the  inile  that  when  goods  have  been 
converted  and  the  owner  afterwards  receives  back  the 
whole  or  a  portion  thereof  or  the  proceeds  arising  from 
their  sale,  while  he  does  not  thereby  bar  his  right  of  action 
for  the  original  wrongful  taking,  such  fact  may  neverthe- 
less be  shown  in  mitigation  of  damages.  And  it  is  urged 
in  argument  in  this  case  that,  if  the  goods  taken  by  the 
plaintiff  under  his  writ  of  replevin  were  afterwards  levied 
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upon  under  the  executions  referred  to,  and  held  by  the 
sheriflf  to  satisfy  an  execution  against  Michaels,  such  fact 
would  render  the  plaintiff  unable  to  comply  with  any  judg- 
ment that  might  be  rendered  against  him  for  a  return  of 
the  goods,  and  that  no  judgment  for  their  value  ought  to  be 
entered  against  him.  The  theory  urged  being  that  if  the 
goods  are  applied  for  the  benefit  of  the  defendant  in  sat- 
isfaction of  a  judgment  standing  against  him,  it  would  be 
unjust  and  inequitable  to  allow  him  to  recover  the  value 
of  such  goods  from  the  plaintiff  in  the  action,  thus  giving 
him  double  damages;  first,  by  their  being  applied  upon  his 
judgment;  and  sectond,  by  taking  a  judgment  against  the 
plaintiff  for  their  value. 

No  argument  is  needed  to  establish  the  injustice  that 
would  arise  from  such  a  proceeding,  but  it  is  not  apparent 
that  such  a, result  would  or  could  arise  in  this  case  from 
the  failure  of  the  court  to  receive  the  proof  offered.  The 
creditor  who  levied  the  executions  upon  this  property  was 
in  privity  with  the  defendant  He  could  obtain  no  title 
or  right  of  jwssession  under  his  executions,  except  such 
title  and  right  of  possession  as  the  defendant  then  had, 
and  it  is  clear  that  a  defendant  in  replevin  can  not  regain 
possession  of  the  property  taken  from  him,  by  causing  an- 
other writ  to  be  levied  thereon  while  the  replevin  action 
is  piMiding.  Tn  Skull  v.  Barton,  56  Neb.  716,  727,  it  is  said: 

"Th(»re  is  no  conflict  of  autliority  upon  the  proposition 
that  when  prop<^rty  has  been  attached  and  then  replevied, 
the  plaintiff  in  the  attachment,  while  the  replevin  suit  is 
pending,  can  not  levy  an  execution  or  attachment  thereon. 
Indeed^  some  authorities  go  so  far  as  to  say  that  property 
attached  and  then  replevied  is  in  the  custody  of  the  law, 
and  while  the  replevin  action  is  pc^nding  can  not  be  seized 
on  attachment  or  execution  at  the  suit  of  any  person. 
Bates  Count}/  Nat,  Bank  t\  Owcn^  79  Mo.  429.  But  every 
court  to  which  the  question  has  been  presented,  we  think, 
has  denied  the  right  of  a  plaintiff  who  has  attached  prop- 
erty after  it  has  been  replevied  from  him  and  while  the 
replevin  action  was  pending,  to  levy  another  attachment 
or  execution  upon  it" 
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In  this  condition  of  the  law,  the  plaintiff  might  at  any 
time  reclaim  possession  of  the  property  from  the  sheriff  or 
recover  its  value  to  the  extent  of  his  interest  therein.  With- 
out now  saying  whether  the  plaintiff  could  under  any  cip- 
cnmstances  have  the  benefit  of  the  proof  offered,  it  is  en- 
tirely clear  that  without  going  further  than  he  did  and 
embracing  in  his  offer  a  willingness  to  relinquish  all  claim 
to  the  properly,  and  to  allow  it  to  be  applied  in  satisfac- 
tion of  the  executions  against  the  defendant,  the  offer  was 
inadmissibla  The  plaintiff  evidently  desired  to  occupy 
the  very  position  which  he  ui*ges  as  a  reason  for  admitting 
this  evidence  against  the  defendant.  He  desires  by  this 
offer  to  avoid  a  judgment  against  him  for  the  value  of  the 
property  taken  in  case  he  failed  in  the  action,  while  still 
retaining  his  right  to  proceed  against  the  execution  plain- 
tiff to  recover  the  property  or  its  value.  If  he  was  willing 
that  the  property  should  be  applied  upon  the  defendant's 
judgment  he  should  have  relinquished  all  claim  to  it  and 
abandoned  any  attempt  to  establish  a  right  to  its  posses- 
sion. He  can  not  litigate  with  the  defendant  his  right  to 
the  property,  and  at  the  same  time  assert  that  it  has  been 
appropriated  by  a  third  party,  but  to  the  use  and  benefit 
of  the  defendant. 

Ck>mplaint  is  made  of  the  ruling  of  the  court  in  the  ad- 
mission of  evidence,  on  behalf  of  the  defendant,  of  certain 
transactions  of  third  parties  with  Fred  H.  Meyer,  wherein 
he  obtained  certain  goods  from  such  third  parties,  and  of 
his  conversation  in  regard  thereto.  Neither  the  transac- 
tions nor  the  conversations  were  brought  home  to  the 
plaintiff.  The  evidence  was  not  offered  for  the  purpose  of 
impeachment  It  was  irrelevant  and  served  no  legitimate 
purpose  in  the  case.  It  tended  to  mislead  and  create  preju- 
dice, and  should  have  been  excluded.  The  admission  of 
certain  other  testimony  is  complained  of  by  the  plaintiff 
but  the  complaint  is  unfounded.  While  other  errors  are 
assigned,  most  of  them  would  involve  a  discussion  of  ques- 
tions already  considered,  and  none  are  so  serious  as  to  call 
for  a  reversal  of  the  case. 
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While  we  can  not  say  that  we  are  entirely  satisfied  with 
the  value  of  the  goods  as  found  by  the  jury,  there  is  evi- 
dence amply  sufficient  to  sustain  the  finding^  and  we  can 
not  interfere  therewith. 

For  the  error  of  the  court  in  failing  to  fully  instruct 
upon  the  value  to  be  fixed  upon  the  interest  of  the  inter- 
vener in  the  goods  claimed  by  him,  the  case  should  be 
reversed  and  remanded  for  another  trial  between  the 
plaintiff  and  intervener,  and  the  judgment  in  favor  of  the 
defendant  in  error  against  plaintiff  in  error  should  be 
aflttrmed  and  we  so  recommend. 

By  the  Court:  We  are  satisfied  with  the  conclurfon 
of  the  commissioner  in  regard  to  the  judgment  in  favor  of 
the  defendant  Michaels ;  but  the  reason  given  for  reversing 
the  judgment  in  favor  of  the  defendant  Learn  is  not  satis- 
factory. It  is  true  that  the  jury,  in  determining  the  value 
of  the  property  replevied  from  the  constable,  should  con- 
sider the  manner  in  which  the  officer,  if  his  possession  had 
not  been  disturbed,  would  lawfully  have  disposed  of  the 
proi)erty,  and  should  also  have  considered  all  other  cir- 
cumstances surrounding  the  transaction  as  disclosed  by 
the  evidence.  It  is  proper  in  such  cases  that  the  court^  in 
its  instructions,  should  call  the  attention  of  the  jury  to 
their  duty  in  that  regard ;  but,  since  the  fair,  reasonable 
value  of  the  property  is  the 'true  measure  of  damages,  and 
the  circumstances  referred  to  are  to  be  considered  for  the 
purpose  of  determining  what,  in  the  particular  case,  was 
the  fair,  reasonable  value  of  the  property,  we  do  not  think 
that  the  instruction  complained  of  can  be  said  to  be  er- 
roneous. If  a  more  explicit  and  comprehensive  instruction 
in  regard  to  the  method  of  arriving  at  the  real  value  of  the 
property  at  the  time  was  desired  by  plaintiff,  he  should 
have  presented  such  instruction  to  the  court  and  can  not 
now  predicate  error  upon  the  failure  of  the  court  to  so 
more  explicity  instruct. 

The  case  of  Merchants  Nat.  Bank  v.  McDonald,  63  Neb. 
364,  is  to  be  distinguished.    It  was  tried  to  the  court  with- 
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out  a  jury.  It  was  claimed  that  the  damages  allowed  by  the 
court  were  excessive,  and  it  was  plain  from  the  evidence 
and  the  whole  record  that  the  court  had  disregarded  the 
circumstances  surrounding  the  transaction,  and  that  the 
finding  was  not  sufficiently  supported  by  the  evidence. 
The  court  when  acting  as  a  trier  of  fact  should  take  the 
circumstances  referred  to  into  consideration  in  determin- 
ing the  true  value  of  the  property,  and  it  appearing  that 
this  had  not  been  done,  the  finding  was  set  aside.  There 
is  no  sufficient  reason  shown  for  reversing  the  judgment 
in  favor  of  the  defendant  Learn. 
The  judgment  of  the  district  court  is 

Appirmbd. 

The  following  opinion  on  rehearing  was  filed  December 
16,  1903.  Judgment  of  afp^rmance  adhered  to.  Remittitur 
ordered: 

Per  Curiam. 

A  resubmission  and  reconsideration  of  this  cause  upon 
oral  arguments  on  the  motion  for  a  rehearing  is  productive 
of  no  different  result  or  change  of  views  from  those  hereto- 
fore expressed  (Meyer  v.  Michaels,  ante,  p.  138),  except 
with  relation  to  the  question  of  the  alleged  excessive  ver- 
dict returned  by  the  jury.  Further  examination  of  the 
record  and  consideration  of  this  question  convinces  the 
court  that  the  verdict  is  excessive  and  can  not  be  upheld 
under  the  evidence  as  preserved  by  bill  of  exceptions.  The 
value  of  the  stock  originally  purchased,  including  fixtures, 
may  fairly  be  said  to  be  worth  the  sum  paid ;  to  wit,  $5,482. 
New  stock  was  purchased  during  the  continuation  of 
the  business  approximately  of  the  value  of  f  10,000,  total 
$15,482.  Prom  this  total  stock,  goods  were  sold  in  the  ordi- 
nary course  of  trade  for  which  were  received,  approxi- 
mately, $15,000.  In  these  receipts  was  included  a  profit 
of  30  per  cent,  thus  making  the  cost  of  the  goods  sold 
amount  to  $11,538.46.    Taking  the  value  of  the  goods  thus 
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sold  from  the  value  of  the  total  stock  as  above  found  and 
the  result  is  the  value  of  the  stock  including  fixtures  at  the 
time  replevied,  which  equals  $3,943.54.  From  this  sum 
should  be  deducted  the  sum  of  f557.20,  the  value  of  the 
constable's  interest  and  the  remainder  $3,386.34,  with  in- 
terest at  the  rate  of  7  per  cent,  from  the  date  of  the  re- 
plevin proceedings,  represents  the  highest  amount  of  re- 
covery which  the  defendant  is  entitled  to.  The  judgment 
of  affirmance  is  vacated,  as  to  defendant  Michaels,  and  the 
judgment  rendered  in  the  court  below  in  favor  of  defendant 
Michaels  is  rev(»rsed  and  the  cause  remanded,  unless  the 
said  defendant  Michaels  shall,  within  twenty  days  from  the 
rendition  of  this  judgment,  file  a  remittitur  of  the  judg- 
ment rec6v(*red,  of  all  th(»roof  in  exc(*ss  of  the  said  sum  of 
$3,386.34  and  also  remit  a  i)rop()rti(mal  amount  of  the  total 
sum  ass(^siHl  as  damai^es  for  the  unlawful  taking  and  de- 
tention of  the  pro^K^rty  replevicnl  by  the  plaintiff.  In  the 
event  the  remittitur  is  filed  within  the  time  stated,  the 
judgment  of  afflnnauce  is  adhered  to. 

Affihmbd. 


John  E.  HiLtL,  Receiver  of  the  Lincoln  Savings  Bank 
AND  Safe  Deposit  Company,  et  au  v.  Stephen  A.  D. 

ShHXING,  RE(UaVER  OF  THE  ^MERCHANTS  BaNK. 

Filed  May  20,  1903.     No.  12,821. 

1.  Saving^  Bank:  Powers:  Acquiring  Stock.  A  savings  bank  organ- 
ized under  the  laws  of  this  state  may  acquire  title  to  shares  of 
stock  of  another  corporation,  where  such  stock  is  taken  in  com- 
promise or  discharge  of  the  indebtedness  of  an  Insolvent  debtor, 
and  where  no  circumstances  casting  suspicion  on  the  transaction 
are  shown,  but  it  fairly  appears  that  the  directors  of  the  bank 
acted  in  good  faith  and  in  the  belief  that  the  acceptance  of  the 
stock  was  for  the  bf>-Bt  Interest  of  the  banlc. 

2. :  LiABiLiTT.  After  acquiring  the  stock  the  savings  bank  be- 
comes subject  to  any  liability  thereon  the  same  as  other  stock- 
holders. 
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Ebbor  to  the  district  court  for  Lancaster  county :  Lin- 
oofLN  Pbost,  District  Judge.    Affirmed. 

L.  G.  Burr  and  A.  8.  Tibhetts^  for  plaintifFs  in  error. 

Allen  W.  Field  and  Chiy  A.  Andrews^  contra. 

DUFFIBj  0. 

The  Merchants  Bank  of  Lincoln  became  insolvent,  and 
was  placed  in  the  hands  of  a  receiver.  After  exhausting 
the  assets  of  the  bank,  the  claims  allowed  against  the  same 
being  still  unpaid,  the  court  directed  the  receiver  to  insti- 
tute suit  against  its  several  stockholders  to  enforce  their 
liability  upon  their  resi)ective  shares  of  stock.  The  Lin- 
coln Savings  Bank  and  Safe  Deposit  Company  is  also  in 
the  hands  of  a  receiver,  and  among  the  assets  reported  by 
the  receiver  are  thirty  shares  of  one  hundred  dollars  each 
of  the  stock  of  the  Merchants  Bank.  Shilling,  the  receiver 
of  the  Merchants  Bank,  in  compliance  with  the  order  of  the 
court,  commenced  an  action  against  John  E.  Hill,  receiver 
of  the  Lincoln  Savings  Bank  and  Safe  Deposit  Company, 
and  other  stockholders  of  the  Merchants  Bank,  to  recover 
upon  the  statutory  liability  of  said  stockholders,  and  ob- 
tained judgment  against  the  Lincoln  Savings  Bank  and 
Safe  Deposit  Company,  in  the  sum  of  |3,575.90.  The  de- 
fendant bank  has  brought  the  record  here  for  review.  The 
parties  stipulated  the  evidence  upon  which  the  case  was 
tried,  and  the  circumstances  under  which  the  savings  bank 
became  possessed  of  the  stock  are  agreed  upon  as  follows : 

"That  on  the  27th  day  of  September,  1892,  one  D.  L. 
Brace  was  the  owner  of  thirty  shares  of  stock  in  the  plain- 
tiff bank,  and  on  said  day  he  borrowed  and  the  defendant 
bank  loaned  to  him  the  sum  of  $2,500  evidenced  by  a  note 
of  that  date  due  January  1,  1893 ;  that  said  note  was  pay- 
able to  the  order  of  the  defendant  bank  and  signed  by  D. 
L.  Brace,  the  bank  taking  said  shares  of  stock  as  a  collat- 
eral to  fhe  said  note.    That  on  the  23d  day  of  February, 
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1893,  by  mutual  agreement  between  said  D.  L.  Brace  and 
the  defendant  bank,  the  said  thirty  shares  of  stock  belong- 
ing to  said  D.  L.  Brace  were  taken  up  and  canceled  by  said 
plaintiff  bank  and  the  thirty  shares  of  stock  involved  in 
this  action  were  issued  and  delivered  to  Mr.  Miller,  the 
secretary  of  the  bank  as  hereinbefore  agreed,  with  the  mu- 
tual understanding  between  said  D.  L.  Brace  and  the  said 
defendant  bank,  that  at  any  time  when  he  could  pay  said 
$2,500  note  and  interest  thereon,  he  could  take  up,  and  the 
said  bank  would  surrender  to  said  Brace  said  thirty  shares 
of  stock ;  that  the  court  shall  take  and  accept  of  these  facts 
and  consider  the  same  as  evidence  in  the  easa  It  being 
further  agreed  that  D.  L.  Brace  above  named  waa  on  Feb- 
ruary 23, 1893,  and  ever  since  has  been  insolvent,  and  that 
the  stock  referred  to  was  listed  by  the  receiver,  J.  E.  Hill, 
as  the  property  of  said  Lincoln  Savings  Bank  and  that  no 
dividends  have  been  paid  upon  said  stock  since  February 
23, 1893." 
Article  3  of  the  charter  of  the  savings  bank  is  as  follows : 
"The  business  to  be  transacted  by  said  corporation,  is 
receiving  money  on  deposit,  paying  interest  thereon,  in- 
vesting the  money  of  said  corporation  in  bonds,  notes, 
mortgages  and  other  securities;  the  renting  of  vault  boxes, 
and  receiving  and  keeping  in  the  vaults  of  said  corpora- 
tion, papers,  securities,  and  such  other  valuables  as  may 
be  deposited  with  said  corporation  for  safe  keeping;  the 
purchasing  or  renting  of  such  real  estate  as  may  be  neces- 
sary for  a  place  or  places  of  doing  and  transacting  the 
business  of  said  corporation,  and  purchasing  such  real  es- 
tate as  may  be  necessary  to  secure  debts  due  or  to  become 
due  said  corporation,  and  selling,  leasing,  mortgaging  or 
otherwise  disposing  of  real  estate  so  acquired." 

The  plaintiff  in  error  insists  that,  by  its  charter,  the 
bank  was  restricted  in  its  business  to  receiving  money  on 
deposit,  paying  interest  thereon,  investing  its  money  in 
bonds,  notes,  mortgages  and  other  securities,  and  that  it 
had  no  authority  or  power  to  invest  in  stocks  or  to  become 
a  stockholder  in  another  corporation  and  thus  endanger  or 
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place  in  jeopardy  the  savings  of  its  depositors.  Bank  of 
Commerce  v.  Hart,  37  Neb.  197,  is  relied  on  as  an  anthority 
for  this  position.  It  was  there  held  that  a  banking  corpora- 
tion organized  under  the  laws  of  this  state  had  no  power 
to  become  a  stockholder  in  an  insurance  company.  The 
opinion  shows  that  Hart  was  indebted  to  the  bank  in  the 
sum  of  120,000  and,  when  sued  upon  his  note,  claimed  to 
have  made  payment  of  something  over  ?14,000  by  a  sale  to 
the  bank  of  certain  shares  of  an  insurance  company, 
through  one  Johnston,  its  cashier.  Accepting  the  theory 
of  the  transaction  as  given  by  Johnston  as  true,  and  that 
a  sale  of  the  stock  had  been  made,  the  question  fairly  arose 
whether  a  banking  corporation,  organized  under  the  laws 
of  this  state,  could  make  a  direct  purchase  of  the  shares 
of  stock  of  another  corporation,  and  this  question,  follow- 
ing the  great  weight  of  authority,  was  determined  in  the 
negative.  The  case  at  bar,  however,  presents  a  very  differ- 
ent question,  namely :  Whether  a  bank,  in  order  to  secure 
a  debt  due  from  an  insolvent  debtor,  may  take  from  him 
shares  of  stock  in  another  corporation  in  settlement  of  his 
liability.  The  general  rule  undoubtedly  is  that  this  may 
be  dona    In  Bank  of  Commerce  v.  Hart,  supra,  it  is  said : 

"It  is  doubtless  true  that  the  bank  could  legally  take  the 
stock  of  another  corporation  as  security  for  a  debt  previ- 
ously contracted.  Possibly  it  might  mak(j  a  loan  on  the 
strength  of  the  stock  as  security  at  the  tima  On  this 
point  the  authorities  are  not  in  harmony,  and  as  it  is  not 
material  here  we  do  not  decide  it.  An  emergency  might 
arise  when  a  bank's  board  of  directors  would  be  justified 
in  taking  the  stock  of  another  corporation  in  settlement, 
adjustment,  op  compromise  of  a  doubtful  claim  or  debt, 
acting  in  the  honest  belief  that  only  by  so  doing  could  a 
serious  loss  to  the  bank  be  averted.  None  of  these  reasons, 
however,  existed  in  the  case  at  bar,  or,  if  they  did,  the 
record  before  us  does  not  disclose  them." 

Whether  the  savings  bank  might  take  this  stock  as  col- 
lateral to  the  loan  made  to  Brace  is  not  we  think  material 
to  be  determined.     At  the  time  the  loan  was  made  no 
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statute  of  the  state  existed  directiDg  what  investment  such 
bank  should  make  of  its  funds  or  what  security  should  be 
taken  on  loans  made.  Oup  present  statute,  section  31, 
chapter  8,  Compiled  Statutes,  1901  (Annotated  Statutes, 
3731),  directing  the  investment  of  the  funds  of  a  savings 
bank  in  bonds  of  the  United  States  or  of  any  state  in  the 
United  States,  or  in  the  public  debt  or  bonds  of  any  city, 
county,  township,  village  or  school  district  of  any  state  of 
the  United  States,  which  shall  have  been  authorized  by  the 
legislature  of  the  state,  or  that  such  funds  be  loaned  on 
negotiable  paper  secured  by  any  of  the  above  mentioned 
classes  of  security  or  upon  notes  or  bonds  secured  by  mort- 
gage lien  upon  unencumbered  real  estate^*  etc.,  was  not  en- 
acted until  1895,  three  years  or  more  after  this  loan  to 
Brace  was  made;  and  the  fact  that  the  legislature  under- 
took to  direct  what  security  should  be  taken  upon  loans 
made  by  a  savings  bank  in  this  act,  leads  us  to  believe  that 
prior  to  its  enactment  the  general  understanding  was  that 
collateral  other  than  that  named  in  the  statute  might  be 
accepted  by  such  banks  as  security  for  money  loaned  to  its 
customers.  However  this  may  be,  the  stipulation  of  facts 
entered  into  between  the  parties  is  dearly  to  the  effect 
that,  at  the  time  the  savings  bank  accepted  this  stock  in 
payment  of  the  loan.  Brace  was  insolvent,  and  in  the  ab- 
sence of  any  showing  that  the  stock  was  worthless  the  pre- 
sumption must  obtain  that  the  directors  of  the  bank  acted 
honestly  in  the  transaction  and  believed  that  the  stock 
was  valuable,  and  that  they  were  serving  the  interests  of 
the  bank  in  accepting  it  in  discharge  of  this  claim  against 
an  insolvent  debtor.  There  is  no  intimation  that  this  stock 
was  taken  with  any  intention  upon  the  part  of  the  savings 
bank  to  obtain  a  controlling  interest  in  the  plaintiff  bank, 
OP  that  it  was  contemplated  to  speculate  in  this  stock. 
Upon  its  face  the  transaction  bears  the  stamp  of  an  honest 
endeavor  by  the  directors  of  the  bank  to  secure  a  demand 
due  the  corporation  from  an  insolvent  debtor,  and  the 
authorities  are  numerous  that  such  a  transaction  will  be 
upheld.    Latimer  d  Inglis  v.  Citizens  8tate  Bank,  102  la. 
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162,  71  N.  W.  225;  Tourtelot  v.  Whithed,  9  N.  Dak.  467,  84 
N.  W.  8;  First  Nat.  Bank  of  Charlotte  v.  National  Ex- 
change Bank  of  Baltimore,  92  U.  S.  122;  Holmes  & 
Origgs  Mfg.  Go,  v.  Holmes  &  Wessell  Metal  Co.^  127  N.  Y. 
252;  4  Thompson,  Corporations,  sec.  5719;  2  Morawetz, 
Private  Corporations  (2d  ed.),  sees.  648,  649. 

The  savings  bank  having  become  the  owner  of  the  stock, 
was  liable  thereon  as  any  other  stockholder.  National 
Bank  v.  Case,  99  U.  S.  628. 

We  recommend  the  affirmance  of  the  judgment. 

Pound  and  Kirkpatrick,  CO.,  concur. 

.  By  th^ Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


State  of  Nebraska,  ex  rel.  C.  T.  Bradbury,  beLuVtor,  v. 
John  E.  Thompson  et  al.,  as  Judges,  respondents. 

FiMa>  May  20,  1903.    No.  13,159. 

Kandanmfl:  Mandate  to  Distbict  CJoubt.  The  district  court  should 
proceed  in  a  case  as  directed  by  the  mandate  of  this  court  In 
an  action  to  foreclose  a  mortgage,  the  mandate  directed  the  dis- 
trict court  to  enter  a  decree  in  favor  of  the  plaintiff  for  the 
amount  due  on  the  mortgage.  On  the  case  being  remanded,  certain 
parties  claiming  to  have  acquired  an  interest  in  the  mortgaged 
premises  pending  the  appeal  were  allowed  to  Intervene  In  the 
case,  and  the  court  refused  to  enter  a  decree  in  favor  of  the 
plaintiff,  as  directed  by  the  mandate,  until  the  rights  of  the  In- 
terveners had  been  heard  and  determined.  Held,  That  the  plain- 
tiff was  entitled  to  a  mandamus,  commanding  the  district  court 
to  proceed  In  the  case  as  required  by  the  mandate  of  this  court. 

Original  application  for  a  writ  of  mandamus  directed  to 
the  judges  of  the  district  court  for  the  eleventh  district. 
Writ  allowed. 

O.  O.  FUmshurg  and  Richard  0.  Williams,  for  relator. 
A.  M.  Bobbins,  contra. 
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DUFPIE,  C. 

This  is  an  original  action  for  a  mandamus  directed  to 
the  judges  of  the  district  court  for  the  eleventh  judicial 
district  commanding  them  to  carry  into  effect  a  mandate 
of  this  court.    The  petition  discloses  the  following  facts : 

Bradbury,  the  relator,  brought  an  action  in  the  district 
court  for  Wheeler  county  against  Jesse  Kinney,  and  other 
defendants,  to  foreclose  a  mortgage  on  the  southeast  quar- 
ter of  section  12,  township  22  north,  range  11,  in  said 
county.  Upon  the  hearing  of  said  cause,  the  district  court 
found  that  the  mortgage  was  not  a  lien  upon  said  premises, 
and  entered  a  decree  ordering  the  cancelation  of  the  mort- 
gage of  record.  The  relator  herein  appealed  from  said 
decree  to  the  supreme  court,  and  on  Febi'uary  6,  1902,  ob- 
tained a  judgment  in  this  court  reversing  the  decree  ap- 
pealed from,  and  remanding  said  cause  to  the  district  court 
with  instructions  to  enter  a  decree  for  the  amount  of  the 
mortgage  and  interest  in  favor  of  the  plaintiff  in  said  suit. 
It  is  allied  that  the  judges  have  refused  to  follow  the 
mandate  of  this  court  and  have  disobeyed  the  same,  and 
have  refused  and  still  refuse  to  enter  a  decree  in  accord- 
ance with  the  terms,  commands  and  directions  of  said  man- 
date. The  answer  of  the  respondents,  among  other  things, 
alleges  that  at  the  time  of  the  entry  of  the  decree  in  the 
district  court  directing  cancelation  of  the  mortgage,  a 
supersedeas  bond  was  fixed  in  the  sum  of  ?100,  to  8ui)er- 
sede  said  decree  pending  an  appeal  to  this  court;  that  said 
bond  was  to  be  filed  within  twenty  days  from  the  rendition 
of  the  decree.  They  further  state  that  as  a  part  of  said 
decree  it  was  ordered,  that  said  mortgage  be  canceled  of 
record  and  that  the  clerk  of  the  district  court  should  cer- 
tify the  same  to  the  county  clerk  with  orders  that  the  said 
mortgage  be  canceled  of  record ;  that  Bradbury,  the  plain- 
tiff in  the  said  action,  failed  and  refused  to  give  the  super- 
sedeas bond  to  stay  said  judgment  and  decree  and  that 
after  the  expiration  of  twenty  days  the  order  so  made  by 
the  judge  of  the  district  court  was  certified  to  the  county 
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clerk,  and  the  county  clerk  in  pursuance  thereof  canceled 
said  mortgage  of  record;  that  when  said  mandate  from  the 
supreme  court  was  received  by  the  clerk  of  the  district 
court  for  Wheeler  county,  and  at  a  session  of  the  court 
shortly  thereafter,  there  was  filed  in  said  court  a  petition 
for  intervention  by  A.  M.  Bobbins  and  T.  D.  Meese ;  alleg- 
ing further  that  the  order  of  the  district  court  was  certified 
by  the  county  clerk,  and  said  mortgage  was  released  of 
record  by  the  county  clerk  and  that  after  the  same  had 
been  released  and  canceled,  Chris  Bellsl(\y  and  wife,  two  of 
the  defendants  in  said  cause  and  the  owners  of  the  land  in 
question,  conveyed  by  general  warranty  deed  to  said  A.  M. 
Bobbins  and  T.  D.  Meese,  the  west  half  of  the  mortgaged 
premises,  and  they  asked  that  the  said  decree  ordered  by 
this  court  might  be  limited  to  the  east  half  of  said  quarter 
section,  and  that  the  west  half  be  declared  free  from  said 
sale  under  said  mortgage,  and  that  thereupon  the  district 
court  allowed  them,  the  said  Bobbins  and  Meese,  to  file  an 
answer  setting  up  their  interest  in  said  premises,  to  wit, 
in  the  west  half  of  said  quarter  section ;  that  respondents 
have  not  been  requested  to  enter  a  decree  as  against  the 
east  half  of  the  quarter  section,  and  that  they  now  are  and 
always  have  been  willing  to  do  so.  They  further  set  forth 
that,  from  the  facts  set  forth  in  the  petition  of  intervention 
of  said  Bobbins  and  Meese,  they  considered  it  their  judicial 
duty,  and  in  view  of  the  fact  that  plaintiff  had  failed  to 
give  a  supersedeas  bond,  and  in  view  of  the  fact  that,  as 
th^  considered,  said  judgment  had  not  been  in  any  man- 
ner superseded,  it  was  proper  and  right  to  allow  said  A. 
M.  Bobbins  and  T.  D.  Meese  to  show  their  interest  in  said 
premises,  in  order  that  the  rights  of  all  persons  might  be 
protected  and  with  no  desire  or  intention  of  interfering  in 
any  manner  with  the  decree  of  the  supreme  court,  but  to 
give  effect  thereto  in  all  respects. 

A  stipulation  of  facts  was  filed  in  this  court,  from  which 
it  appears  that  A.  M,  Bobbins  and  T.  D.  Meese,  who  now 
claim  to  own  the  west  half  of  the  mortgaged  premises,  were 
attorneys  for  Chris  Bellsley,  one  of  the  defendants  in  the 
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foreclosure  proceeding  and  the  owner  of  the  equity  of  re- 
demption. Whether  they,  as  attorneys  with  knowledge  of 
all  the  facts  in  the  case,  could  obtain  title  to  any  part  of 
the  mortgaged  premises  as  against  tlie  decree  of  foreclosure 
ordered  by  this  court,  it  is  not  now  necessary  to  determine. 
The  only  question  to  be  considered  is  the  right  of  the  dis- 
trict court  to  refuse  to  enter  a  decree  conforming  to  the 
mandate  of  this  court,  and  to  allow  pther  parties  not  orig- 
inally impleaded  in  the  case  to  assert  claims  against  the 
land  acquired  since  the  appeal  was  taken.  The  rule,  we 
think,  has  prevailed  without  exception  that  it  is  the  duty 
of  the  district  court  to  carry  into  effect  the  mandate  of  this 
court.  In  respect  to  this  duty  no  discretion  exists.  The 
question  was  fully  examined  in  Gaines  v.  Rugg^  148  U.  S. 
228,  37  L.  ed.  432,  and  it  was  there  said : 

"Obeying  the  mandate  of  this  court,  and  proceeding  in 
conformity  with  its  opinion  in  the  present  case,  are  not 
matters  within  the  discretion  of  the  circuit  Court,  and, 
therefore,  the  cases  which  hold  that  this  court  will  not  di- 
rect in  what  manner  the  discretion  of  an  inferior  tribunal 
shall  be  exercised,"  have  no  application  to  a  petition  for  a 
mandamus  to  require  the  circuit  court  to  obey  the  mandate 
of  this  court. 

In  re  Sauford  Fork  &  Tool  Co.,  160  U.  S.  247,  40  L.  ed. 
414,  it  is  said : 

"When  a  case  has  been  once  decided  by  this  court  on 
appeal,  and  remanded  to  the  circuit  court,  whatever  was 
before  this  court,  and  disposed  of  by  its  decree,  is  consid- 
ered as  finally  settled.  Tlie  circuit  court  is  bound  by  the 
decree  as  the  law  of  the  case';  and  must  carry  it  into  execu- 
tion, according  to  the  mandate.  That  court  can  not  vary 
it  or  examine  it  for  any  other  purpose  than  execution ;  or 
give  any  other  or  further  i-elief ;  or  review  it,  even  for  ap- 
parent error,  upon  any  matter  decided  on  appeal;  or  in- 
termeddle with  it,  further  than  to  settle  so  much  as  has 
been  remanded." 

The  orderly  conduct  of  litigation  and  public  interests 
alike  require  that  the  mandate  of  this  court  directing  the 
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proceeding  to  be  had  or  the  judgment  to  be  entered  by  the 
district  court  should  be  strictly  carried  out.  Without  now 
attempting  to  determine  what,  if  any,  rights  Eobbins  and 
Meese  have  acquired  by  their  deed,  we  are  convinced  that 
to  hold  that  such  rights  might  be  inquired  into  by  the  dis- 
trict court  before  entering  the  decree  required  by  the  man- 
date of  this  court,  would  establish  a  precedent  which  would 
give  rise  to  the  practice  of  attempting  to  litigate  rights 
acquired  by  third  parties  in  the  subject  matter  of  the  ac- 
tion, during  the  pendency  of  an  appeal,  after  the  case  was 
remanded  for  final  decree;  and  that  the  party,  who  suc- 
cessfully asserted  his  claim  in  an  appeal  to  this  court, 
would  be  met  by  new  conditions  and  new  claims  made  by 
third  parties,  acquired  while  the  appeal  was  pending,  and 
the  enforcement  of  his  rights,  as  against  the  original 
parties  to  the  action,  would  be  held  in  abeyance  until  the. 
rights  of  the  new  claimants  could  be  determined. 

As  was  well  and  tersely  stated  in  State  v.  Dickinson,  63 
Neb.  869: 

"If  this  may  be  accomplished,  then,  indeed,  would  a 
suitor  be  confronted  with  uusurmountable  obstacles  bar- 
ring a  final  disposition  of  his  cause  in  conformity  with 
rights  regularly  adjudicated  in  his  favor.  The  mandates 
of  this  court  would  furnish  a  basis  for  a  retrograde  move- 
ment^ rather  than  stand  as  a  monument  of  the  progress 
made  in  successive  steps  of  litigation  and  serve  as  a  guide 
for  future  proceedings.  The  force  and  effect  of  the  pro- 
visions of  a  mandate  ought  not  thus  to  be  overcome  and 
neutralized." 

Whatever  rights  Bobbins  and  Meese  have  obtained  in 
the  mortgaged  premises,  can  be  safely  asserted  after  the 
entry  of  the  decree  required  by  the  mandate  of  this  court. 
If  carrying  into  effect  the  provisions  of  the  decree  would 
impair  their  rights  in  any  respect,  the  injunctional  order 
of  the  court  may  be  invoked  against  the  execution  of  the 
decree  until  their  rights  are  examined  and  ascertained. 
In  this  method  of  procedure  no  harm  can  accrue  to  any  of 
the  parties  interested  in  the  subject  matter  of  the  action, 
14 
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and  an  orderly  course  of  procedure  will  be  observed.  With- 
out in  the  least  doubting  the  honest  motive  of  the  respond- 
ents in  the  course  pursued,  we  are-  convinced  that  they 
have  mistaken  the  ri}>;hts  of  the  several  parties  and  the  rule 
of  law  to  be  observed  in  this  case. 

We  therefore  recommend  that  the  writ  prayed  for  be 
allowed  commanding  the  respondents  to  carry  into  effect 
the  mandate  of  this  court. 

Pound  and  KirivPatbick,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  writ  prayed  for  is  allowed,  commanding  the 
respondents  to  carry  into  effect  the  mandate  of  this  court 

Writ  allowb©. 


State  op  Nebraska  v.  Jai^ies  Force. 

Filed  May  20,  1903.     No.  12,558. 

1.  Criminal  Law:    Evidence:    Confessions.    In  a  criminal  prosecution, 

only  such  confessions  of  the  defendant  as  are  shown  to  have  been 
made  voluntarily,  without  fear  of  punishment  or  hope  of  reward, 
are  admissible  in  evidence. 

2.  Confession  Held  Inadmissible.    The  father  of  the  accused,  shortly 

after  the  commission  of  the  alleged  crime,  pointed  a  shotgun  at 
his  head  and  said:  '* James,  you  are  my  prisoner;  I  have  a  right 
to  arrest  you;  you  shall  go  to  Harrison  and  tell  the  sheriff,  county 
attorney  and  coroner's  Jury  all  about  the  killing  of  H.  R.,  and 
you  will  get  clear;  but  if  you  don't  you  will  get  convicted." 
Accused  consented  to  the  demand  of  his  father,  and  made  a  con- 
fession to  the  officers  named.  Heldt  That  evidence  of  such  con- 
fession was  inadmissible. 

3.  Further  Confessions  Inadmissible.    Further  confessions  by  the  ac- 

cused, subsequent  to  such  extorted  confession,  will  be  equally 
inadmissible,  if  so  related  in  point  of  surrounding  circumstances 
and  proximity  of  time- as  to  raise  a  presumption  that  the  influences 
resulting  in  the  first  confession  have  not  ceased  to  operate  upon 
his  mind. 

4.  Evidence:    Confession  Held  Admissible.    Evidence  examined,  and 

heldf  that  certain  subsequent  confessions  were  surrounded  by  sucli 
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circumstances,  and  removed  from  the  influences  leading  to  the 
first  confession  by  such  a  lapse  of  time,  as*  to  raise  a  presumption 
that  they  were  voluntary,  and  therefore  admissible  against 
accused. 

Erbob  to  the  district  court  for  Sioux  county:  James  J. 
Harrington,  District  Judge.  Exceptions  to  the  rulings 
of  the  trial  court,  on  the  admission  of  evidence,  under  sec- 
tion 483  of  the  criminal  coda    Exceptions  sustained, 

M.  J.  O'Connell,  Albert  W.  Critcs  and  W.  H.  Fanning, 
for  the  state. 

Francis  O.  Homer,  contra. 

KiRKPATRICK,  C. 

This  is  an  error  proceeding  prosecuted  by  the  county 
attorney  of  Sioux  county  under  the  provisions  of  sections 
515,  516,  517  of  the  criminal  code,  from  a  judgment  of 
the  district  court  for  that  county,  directing  the  acquittal  of 
James  Force,  charged  with  the  murder  of  one  Harv^ey  Rus- 
sell on  June  16,  1901.  The  trial  was  had  on  December 
5,  1901.  Very  little  material  or  competent  evidence  was 
oflfered  and  received  by  the  trial  court,  and,  upon  the  evi- 
dence received,  the  jury  would  hardly  have  been  justified 
in  finding  the  defendant  guilty.  The  peremptory  instruc- 
tion of  the  trial  court  was  therefore  right;  and  the  only 
question  requiring  consideration  is:  Whether  the  trial 
court  erred  in  excluding  certain  evidence  offered  by  the 
prosecution,  tending  to  establish  the  guilt  of  the  accused. 
This  evidence  relates  to  alleged  confessions  and  statements 
made  by  defendant,  which  it  was  contended,  on  the  part  of 
the  defense,  were  not  voluntarily  made,  and  were  therefore 
inadmissible. 

It  is  disclosed  that  Han^ey  Russell  was  found  dead  on 
June  16,  1901,  having  been  shot  with  a  rifle  once  through 
the  head,  and  once  through  the  body,  and  having  also  sus- 
tained a  slight  flesh  wound  in  the  abdomen.  Either  of  the 
first  mentioned  wounds  would  necessarily  have  proved 
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fatal.  It  is  disclosed  that  James  Force  came  to  his  home, 
the  residence  of  his  father  and  mother,  some  time  in  the 
forenoon  of  June  16,  his  parents  both  being  in  the  house 
at  that  time.  A  younger  brother  of  the  defendant,  as  well 
as  a  hired  hand,  seem  to  have  been  outside  earing  for  the 
horses.  It  seems  that  defendant  made  some  statement  to 
his  mother,  who  thereupon  said  to  her  husband,  Franklin 
Force,  "James  has  shot  Harvey  Russell."  While  testimony 
regarding  these  facts  was  being  received,  the  jury  were 
excused  from  the  court  room,  and  the  mother,  whose 
name  for  some  unknown  reason  was  not  indorsed  upon  the 
information,  was  called  as  a  witness  by  the  defense,  for 
the  purpose  of  showing  that  the  alleged  confession  which 
was  about  to  be  offered  was  not  voluntary;  and  what 
transpired  at  the  trial  may  best  be  shown  by  her  testimony 
as  follows : 

Q.  You  remember  June  16,  about  10  o'clock  in  the  fore- 
noon? 

A.  Yes,  sir. 

Q.  Were  you  in  your  kitchen  about  that  time? 

A.  Yes,  sir. 

Q.  Who  was  there  with  you? 

A.  James. 

Q.  Your  son? 

A.  Yes,  sir. 

Q.  Where  was  his  father,  Franklin  Force,  at  that  time? 

A.  In  an  adjoining  room. 

Q.  Did  anybody  go  into  the  room  where  Mr.  Force  wbb? 

A.  I  stepped  to  the  door. 

Q.  What  did  you  say  to  Franklin  Force? 

A.  I  said,  "James  has  shot  Harvey  EusselL** 

Q.  What  did  Mr.  Force  then  do? 

A.  He  came  out 

Q.  Where  was  Frank  Houston  at  that  time? 

A,  Well,  he  went  out  and  ordered  Frank  to  get  the  team. 

Q.  Did  Frank  go  and  get  the  team? 

A.  Yes,  sir. 

Q.  Then  what  did  Mr.  Force  say  to  James? 
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A.  He  said,  "James,  you  will  have  to  go  to  Harrison 
and  tell  the  sheriff,  county  attorney  and  coroner's  jui'y  all 
about  the  killing  of  Harvey  Russell ;  if  you  do  you  may 
get  clear,  and  if  you  don't  you  may  be  convicted." 

Q.  State  anything  more  he  said  there  that  you  remember. 

A.  James  said,  "I  don't  want  to  go.  Pa,  till  I  have  an 
attorney." 

Q.  Did  he  mention  any  attorney  that  he  wanted  to  get? 

A.  Attorney  Harrington. 

Q.  What  did  he  say  about  that,  what  did  James  say, 
if  anything,  further? 

A.  He  said  he  wanted  attorney  Harrington. 

Q.  Before  he  said  or  did  anything? 

A.  Yes,  sir,  before  he  said  or  did  anything.     ♦     ♦     ♦ 

Q.  Now,  then,  what  did  his  father  say  when  his  son  said 
that  he  did  not  want  to  tell  anything  or  do  anything  until 
be  got  his  attorney? 

A.  He  stepped  ajside  to  a  room  and  picked  up  a  shotgun 
and  said,  "James,  you  are  my  prisoner;  I  have  a  right  to 
arrest  you ;  you  shall  go  to  Harrison  and  tell  the  sheriff, 
county  attorney  and  coroner's  jury  all  about  the  killing 
of  Harvey  Russell  and  you  will  get  clear,  but  if  you  don't 
you  will  be  convicted." 

Q.  What  did  James  say? 

A.  He  said,  "Well,  Pa,"  I  will  go  then." 

The  father,  the  mother  and  the  defendant,  who  was 
then  about  twenty  years  of  age,  got  into  the  wagon  and 
went  to  Harrison,  where  the  defendant  gave  himself  up  to 
the  sheriff;  and  the  sheriff,  acting  as  coroner,  summoned 
a  jury,  and  with  the  defendant,  the  county  attorney,  and 
members  of  the  coroner's  jury,  repaired  to  the  place  where 
the  homicide  was  committed.  The  father  and  one  or  two 
other  persons  were  also  present  at  the  place  where  the 
body  was  found.  After  examining  the  body  and  the  sur- 
rounding ground,  the  jury  were  sworn,  as  also  was  the 
defendant^  who  thereupon  told  his  story  to  the  jury,  which 
was  taken  down  in  writing  by  one  of  the  members  thereof. 
The  prosecution  sought  to  show  the  statements  made  by 
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the  defendant  on  this  occasion  at  the  scene  of  the  homicide;, 
as  to  tl^e  manner  in  which  the  diflaculty  arose,  and  the  kill- 
ing occurred.  This  was  objected  to  by  the  defense,  on  the 
ground  that  defendant  had  been  coerced  by  his  father  to 
make  the  confession,  and  that  he  had  been  under  restraint 
and  duress;  and  also  that  the  statement  of  his  father  to 
him  that  he  would  be  acquitted  if  he  told  the  whole  story 
was  such  an  inducement  as  rendered  the  whole  confession 
incompetent.  It  was  shown  that  no  threats  were  made 
against  him  by  any  of  the  persons  present  at  this  meet- 
ing, and  that  no  promise  or  hope  of  I'eward  was  held  out 
other  than  that  coming  from  his  father,  as  disclosed  in  the 
testimony  of  the  mother  already  quoted. 

"The  rule  is  well  s(»ltled  that  a  promise  of  benefit  or 
favor,  or  a  threat  or  intimation  of  disfavor  connected  with 
the  subject  of  the  charge,  held  out  by  a  person  having  au- 
thority in  the  matter,  will  be  sufficient  to  exclude  a  confes- 
sion made  in  consequence  of  such  inducement,  either  of 
hope  or  fear.^'  Hcldt  v.  Statc^  20  Neb.  492;  Furst  v.  State, 
31  Neb.  403. 

Measured  by  this  rule,  we  are  satisfied  that  the  testimony 
of  defendant  given  at  the  coroner's  inquest,  and  the  state- 
ments and  explanations  made  by  him,  at  that  time,  to  the 
members  of  the  coroner's  jury,  the  sheriff  and  county  attor- 
ney, were  not  voluntary  statements  within  the  meaning  of 
the  rule.  If  the  trial  court  believed  the  testimony  of  Mrs. 
Force,  given  regarding  the  transaction,  which  we  assume 
it  did,  then  the  confessions  and  statements  were  not  such 
as  were  properly  admissible  against  the  accused.  It  is 
quite  dear'  that  had  the  defendant  been  left  to  his  own 
volition,  he  would  not  have  gone  to  Harrison  and  delivered 
himself  up  to  the  sheriff ;  at  least,  not  until  he  had  counsel ; 
and  it  is  equally  clear  that  he  Avould  not  have  given  his 
testimony  before  the  coroner's  jury.  While  the  father 
was  not,  probably,  strictly  a  person  in  authority,  within 
the  rule  recognized  in  most  of  the  cases,  yet,  it  should  be 
remarked  that  the  defendant  was  a  minor  residing  at  the 
home  of  his  parents,  his  father  exercising  parental  author- 


^o^  6Q]  JANUARY  TERM,  1903.  167 


State  V.  Force. 


ity  over  him,  for  which  reason  we  think  the  case  comes 
reasonably  within  the  rule.  It  follows,  therefore,  that  the 
ruling  of  the  trial  court  in  excluding  the  evidence  regard- 
ing the  confessions  of  defendant  under  these  circumstances, 
and  his  statements  made  to  the  oflScers  and  members  of 
the  coroner's  jury,  is  correct  and  should  be  sustained. 

It  appears  that  the  names  of  the  mother,  the  younger 
brother  of  defendant  and  Prank  Houston,  all  of  whom 
doubtless  heard  the  conversation,  were  not  indorsed  on  the 
information,  the  reason  of  the  failure  of  the  prosecution  so 
to  indorse  those  names  not  appearing  anywhere  in  the 
record.  The  testimony  of  these  witnesses  would  manifestly 
have  been  material.  It  is  further  disclosed  that  from  the 
time  of  the  homicide  until  the  trial,  almost  six  months, 
the  defendant  was  in  the  custody  of  one  Ernest  Lyons,  who 
was  acting  as  jailor  and  who  had  also  been  a  member  of 
the  coroner's  jury.  It  seems  that  some  time  during  the 
six  months  intervening  between  the  homicide  and  the  trial, 
the  defendant,  who  took  his  meals  with  the  jailer  at  the  lat- 
ter's  residence,  made  certain  statements  to  the  jailer,  and 
the  prosecution  sought  to  show  these  statements,  by  calling 
him  as  a  witness.  His  testimony  was  objected  to  on  the 
ground  that  he  had  been  a  member  of  the  coroner's  jury, 
had  heard  the  involuntary  statements  and  confessions  of 
defendant,  wherefore  the  defendant  would  as  a  matter 
of  course  tell  the  same  story  that  he  had  previously  told, 
the  duress  of  the  father  which  had  extorted  the  first  con- 
fession still  existing.     Lyons  testified  as  follows : 

Q.  How  long  have  you  known  him  (meaning  the  de- 
fendant) ? 

A.  I  saw  him  first  on  the  16th  day  of  June. 

Q.  Have  you  known  him  since  then? 

A.  Yes,  sir. 

Q.  I  will  ask  you  whether  since  that  time,  during  the 
whole  or  any  part  of  the  period,  he  has  boarded  at  your 
house? 

A.  Yes,  air. 

Q.  Did  you  since  that  time,  and  while  he  was  boarding 
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there,  have  any  conversation  with  him  in  reference  to  the 
killing  of  Harvey  Russell,  of  which  he  stands  charged? 

A.  Not,  but  very  little. 

Q.  Did  he  make  any  statement  to  you  at  any  time  since 
as  to  the  manner  of  the  killing  of  the  deceased,  Harvey 
Russell? 

To  this  objection  was  interposed,  and  upon  cross-exam- 
ination, it  was  shown  that  this  witness  had  been  a  mem- 
ber of  the  coroner's  jury,  and  had  been  acting  as  jailer, 
having  the  defendant  in  charge. 

Among  other  interrogatories  put  to  this  witness,  were 
the  following : 

Q.  Did  you  make  any  promise  of  immunity  or  advant- 
age, or  any  threats  of  what  would  be  done,  to  induce  him  to 
make  such  statement? 

A.  I  did  not. 

Q.  Now,  you  may  go  on  and  state  what  he  said  to  you, 
where  it  was  and  when  it  was,  in  relation  to  the  killing  of 
Harvey  Russell. 

Objection  was  interposed  to  this  question  in  the  follow- 
ing words : 

"The  defendant  objects  as  incompetent,  irrelevant  and 
immaterial;  and  because  the  witness  was  one  of  the  cor- 
oner's jury;  and  furthermore,  that  the  defendant  was  at 
this  time  in  the  custody  of  the  sheriff  through  his  jailer, 
and  any  statement  made  to  him  is  the  same,  in  law,  as 
if  made  to  the  sheriff,  and  that  said  statements  were  not 
voluntary."    This  objection  was  sustained. 

The  prosecution  thereupon  made  the  following  offer: 

"The  state  offers  to  prove  by  this  witness,  that  at  the 
residence  of  the  witness,  while  the  accused  was  in  the 
presence  of  the  witness  and  his  wife,  the  accused  said, 
among  other  things,  that  ho  met  Harvey  Russell  out  there 
on  that  day;  that  they  had  some  words  together;  that  the 
accused  pulled  up  his  gun  and  fired  three  shots  at  the 
deceased  by  which  he  came  to  his  death ;  the  last  of  which 
shots  was  fired  as  he  lay  at  or  near  the  bottom  of  a  ravine 
already  testified  to  by  other  witnesses,  and  after  having 
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been  dragged  by  his  horse  by  the  stirrup  some  thirty  feet 
or  more.  These  axe  a  port  of  the  things  which  we  have  to 
prove  by  this  witness,  by  his  answer  to  this  question  and 
other  succeeding  questions. '' 

The  same  objection  was  interposed  to  this  offer  as  quoted 
above,  and  in  addition,  ^^that  the  statements,  if  so  made, 
were  made  under  the  threats  and  promises  and  induce- 
ments heretofore  held  out  and  not  withdrawn." 

The  objection  to  the  offer  was  sustained  and  the  ofl'er 
denied.  It  appears  that  about  a  week  before  the  trial 
counsel  for  the  defendant  asked  to  have  the  sheriff  take 
the  defendant  and  go  out  with  them  to  the  scene  of  the 
homicide.  As  court  was  not  in  session  at  the  time,  and  it 
being  impossible  to  get  an  order  from  the  court  for  the 
purpose  indicated,  counsel  for  defendant  notified  the 
county  attorney  of  his  desire,  and  the  latter  assented  there- 
to, but  said  that  he  would  go  along  ^ath  them.  Accord- 
ingly, two  of  the  counsel  for  defendant,  the  county  attor- 
ney, the  sheriff,  the  jailer,  and  one  or  more  members  of 
the  coroner's  jury  who  seem  to  have  gone  with  the  party 
as  drivers  of  the  teams,  went  out  to  the  scene  of  the  homi- 
cide, went  over  the  ground,  made  measurements,  etc.,  and 
there  the  defendant  seems,  in  answer  to  questions  of  his 
counsel  and  other  members  of  the  party,  to  have  made 
certain  statements  regarding  the  way  the  killing  occurred. 

Goodson  Lacey  was  called  by  the  state,  and  interrogated 
as  follows : 

Q.  You  may  state  all  that  was  said  and  done  on  that 
occasion  last  Friday,  between  the  parties  who  were  there 
present,  including  the  defendant,  his  counsel,  M.  P.  Har- 
rington and  Grant  Guthrie,  the  sheriff,  county  attorney, 
Mr.  Patterson,  Mr.  Elmer  Smith  and  yourself. 

This  question  was  objected  to  by  the  defense  for  four 
reasons,  in  substance  as  follows:  (1)  That  anything  the 
defendant  said  or  did  was  in  the  presence  of  the  sheriff^ 
two  members  of  the  coroner's  jury  and  the  county  attorney, 
and  would  naturally  be  repetitions  of  the  alleged  con- 
fSessiosi;  (2)  that  under  the  testimony  of  the  county  attor- 
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ney  any  statement  miade  or  act  i)erformed,  was  to  be  heard 
by  him  or  performed  in  his  presence,  or  in  the  presence 
of  the  sheriff,  both  of  whom  had  heard  the  alleged  con- 
fessions; (3)  that  any  statement  made  by  counsel  for  de- 
fendant can  not  be  binding  upon  the  defendant  or  preju- 
dicial to  him ;  (4)  that  the  matters  sought  to  be  introduced 
are  incompetent,  irrelevant,  immaterial  and  prejudicial  to 
defendant. 

This  objection  was  sustained,  and  the  prosecution  then 
made  an  oflfer  aB  follows : 

"The  state  here  offers  to  prove  by  this  witness  now  on 
the  stand,  and  by  this  question  and  other  succeeding  ques- 
tions, the  following  fa<?ts,  l)eing  the  same  that  we  offered 
.to  prove  by  the  witness  Lowry,  which  are  as  follows: 
That  one  week  ago  tomorrow  this  witness  went  out  to  view 
the  scene  of  the  liomicide  at  the  request  of  counsel  for  de- 
fendant, that  def(^ndant  went  along  in  the  custody  of  one 
Patterson;  that  M.  P.  Harrington,  the  counsel  for  the  ac- 
cused, went  along;  that  Grant  Guthrie,  another  counsel 
for  the  accused,  went  along;  that  defendant's  father  was 
absent;  that  the  sheriff,  county  attorney,  Elmer  Smith 
and  Patterson,  were  there  together;  that  M.  F.  Harrington 
asked  this  witness  to  ask  defendant  if  he  saw  Harvey  Rus- 
sell have  a  gun  on  that  day,  referring  to  the  day  and 
occasion  of  the  homicide,  to  which  the  defendant  in  the 
presence  and  hearing  of  all  the  parties  said  that  he  did 
not;  that  said  Harrington  in  the  presence  of  these  persons 
asked  him  the  further  question,  whether  he  saw  anything 
drop,  to  which  the  defendant  replied  in  the  presence  and 
hearing  of  all  these  parties  that  he  believed  he  did;  that 
the  defendant  pointed  out  voluntarily  the  place  where  the 
shells  already  produced  in  evidence  were  found;  and  that 
then  he  moved  about  the  place  pointed  out  and  said,  ^I 
might  have  stood  about  here;'  that  some  one  of  the  parties 
then,  in  the  presence  and  hearing  of  all,  asked  how  far  the 
gun  would  throw  empty  shells,  referring  to  the  gun  used 
by  the  defendant  on  the  occasion  of  the  homicide,  and  that 
O.  W.  Patterson,  in  whose  custody  the  defendant  then 
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was,  said  that  the  gun  is  here;  that  the  defendant  then 
went  up  to  the  wagon,  got  out  the  gun,  and  brought  it 
down  and  handed  it  to  M.  J.  O'Connell,  who  went  down 
into  a  canyon,  and  who  discharged  a  loaded  cartridge 
which  was  then  in  the  gun,  brought  the  gun  back  and 
handed  it  to  the  accused,  who  stood  on  a  bank  near  the 
place  where  the  shells  werie  found,  above  the  place  where  he 
said  he  might  have  stood  on  the  occasion  of  the  homicide; 
that  he  then  ejected  the  shells  once  for  the  purpose  of  as- 
certaining how  far  the  gun  would  throw  an  empty  shell, 
and  then  handed  the  gun  back  to  the  county  attorney,  who 
hiuiself  ejected  the  empty  shell  at  least  twice  for  the  pur- 
pose of  ascertaining  how^  far  it  would  throw  an  empty 
shell;  all  of  which  was  done  as  stated  for  the  purpose  of 
determining  where  the  accused  stood  when  he  fired  the 
fatal  shot,  or  the  two  fatal  shots ;  that  everything  that  was 
there  ^md  and  done,  was  said  and  done  without  any  prom- 
ise, threat,  inducement,  promise  of  reward  or  advantage 
of  any  kind  whatever  by  this  witness  or  the  county  attor- 
ney, or  by  any  other  person  in  authority  except  his  own 
counsel  as  above  stated." 

To  this  oflfer  counsel  for  defendant  interposed  an  ob- 
jection substantially  the  same  as  that  above  quoted,  which 
was  sustained  and  the  offer  denied.  Some  other  testimony 
was  offered  by  the  prosecution  from  other  jx^rsons  who 
were  present  and  heard  the  same  conversation,  all  of  which 
was  ruled  out  on  objection. 

The  theory  of  the  trial  court  seems  to  have  been  that 
the  first  statement  made  by  the  defendant  before  the  cor- 
oner's jury,  was  incompetent,  because  made  under  a  threat 
and  promise  made  and  held  out  by  the  father  of  the  ac- 
cused ;  that  the  statement  made  by  accused  to  the  jailer  in 
the  home  of  the  latter,  and  the  statements  and  actions  of 
the  defendant  about  a  week  before  the  trial  as  already 
mentioned,  were  all  incompetent,  to  the  same  extent ;  upon 
the  presumption  that  if  the  defendant  made  an  involuntary 
confession  before  the  coroner's  jury,  any  conversation 
which  he  had  or  statements  by  him  made  at  any  other  time, 
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when  any  member  of  the  coroner's  jury  or  any  person  who 
heard  the  first  confession  was  present,  would  undoubtedly 
be  a  repetition  of  the  first  confession,  and  therefore 
tainted  with  the  same  infirmities.  In  this  we  are  of 
opinion  that  the  trial  court  was  in  error.  It  is  shown 
that  nearly  six  months  had  elapsed  since  defendant  had 
made  the  alleged  confession  before  the  coroner's  jury,  be- 
fore he  made  the  statements  and  pointed  out  the  situation 
at  the  scene  of  the  homicide,  which  was  a  week  before  the 
trial.  Although  the  exact  length  of  time  between  the 
coroner's  inquest  and  his  alleged  statements  to  the  jailer 
is  not  disclosed  by  the  record,  we  are  of  opinion  that  the 
evidence  offered  by  the  state  as  to  each  of  these  occasions 
was  admissible.  The  only  theory  upon  which  the  evidence 
given  at  the  coroner's  inquest  could  be  excluded  was  that 
defendant  had  been  coerced  or  induced  by  his  father  to 
make  the  statements,  and  that  he  had  .been  called  upon 
by  the  county  attorney  or  coroner's  jury  to  testify,  and  had 
done  so,  perhax)s,  without  being  cautioned  as  to  his  rights 
in  the  premises.  The  time,  however,  elapsing  between  the 
confession  to  the  coroner's  jury  and  the  statements  to  the 
jailer,  arid  the  visit  to  the  scene  of  the  homicide  is  so 
great  as  to  raise  a  presumption  that  he  was  no  longer 
under  the  influence  of  the  coercion  exercised  or  induce- 
ments held  out  by  his  father  resulting  in  the  first  confes- 
sion. The  authorities  draw  a  clear  distinction  between 
confessions  of  guilt,  which  are  only  admitted  when  made 
voluntarily,  and  statements  as  to  facts  and  circumstances 
which  might  tend  to  establish  the  guilt  of  the  defendant 
Twylor  v.  State,  37  Neb.  788 ;  People  v.  Strong,  30  Cal.  151 ; 
People  V.  Parton,  49  Cal.  632. 

But  whether  the  statements  made  by  the  defendant  to 
the  jailer  and  his  statements  and  actions  later  at  the 
scene  of  the  homicide  are  regarded  as  confessions  or  not, 
they  were  clearly  admissible  in  evidence.  The  rule  seems 
to  be  well  settled  and  practically  recognized  by  all  the  au- 
thorities that  where  the  confession  offered  in  evidence  was 
made  at  a  sufficient  length  of  time  after  the  involuntary 
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confession,  to  raise  a  presumption  that  it  wa«  in  no  way 
influenced  by  the  involuntary  confessiiHi,  then  it  is  admisr 
Bible  in  evidence.  Taylor  v.  State^  37  Neb.  788;  State  v. 
Fviher,  6  Jones,  Law  (N.  O.)  478;  Reeves  v.  State^  24  8.  W. 
(Tex.)  518;  State  v.  Houoard,  17  N.  H.  171;  State  v.  Henry, 
65  Tenn.  539. 

From  what  has  been  said  it  follows  that  the  trial  court 
erred  in  excluding  the  evidence  offered  by  the  prosecution, 
regarding  the  statements  made  by  the  defendant  at  the 
scene  of  the  homicide  shortly  before  the  trial,  as  well  as 
to  the  statements  to  the  jailer  while  in  custody.  The  ex- 
ceptions by  the  prosecution  are  well  taken,  and  it  is  rec- 
ommended that  they  be  sustained. 

Hastings,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  exceptions  taken  by  the  prosecution  in  this 
case  to  the  rulings  of  the  trial  court  excludii^g  certain  evi- 
dence are  sustained. 

EXOHPnONS  SUSTAINED. 


Bybon  E.  Inglbhabt  v.  Lyman  C.  Luli«  bt  al.* 

Feled  May  20,  1903.    No.  11,663. 

Justice  of  tbe  Peace:  Appeal:  Issxte:  Extbinsio  ESvtoence.  Ex- 
trinsic evidence  to  show  the  nature  of  tbe  case  tried  before  a  jus- 
tice of  the  peace,  upon  a  motion  directed  against  an  alleged 
change  of  issues  on  appeal,  should  be  clear,  convincing,  and  sat- 
isfactory, and  should  be  carefuUy  scrutinized. 

Ebbob  to  the  district  court  for  Douglas  county :  Ibvino 
p.  BAXTBBy  DisTBiOT  JuDGB.  Former  judgment  ad- 
hered to. 

^Behearixig  of  case  reported  fn  64  Neb.  758, 
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H.  G.  Brome  and  A,  H.  Burnett ,  for  plaintiff  in  error, 
Richard  S,  Hart  on j  contra. 

Pound,  O. 

Th6  question  which  has  been  argued  upon  rehearing  is 
whether  upon  appeal  from  the  judgment  of  a  justice  of  the 
peace,  the  transcript  showing  that  the  defendant  appeared 
at  the  trial  but  furnishing  no  evidence  of  what  defense  or 
defenses  he  presented,  extrinsic  evidence  may  be  received 
in  the  district  court,  upon  motion  to  strike  out  portions  of 
an  answer,  in  order  to  prove  the  nature  of  the  defense 
made  below  and  prevent  the  defendant  from  setting  up 
new  and  additional  defenses  on  the  appeal. 

Some  confusion  has  arisen  from  the  use  of  the  word 
"issue''  in  this  connection.  As  the  rule  is  commonly 
stated,  the  cause  must  be  tried  in  the  appellate  court  upon 
the  same  issues  that  were  presented  in  the  court  from 
which  the  appeal  was  taken,  except  as  new  matter  may 
have  arisen  after  the  trial.  Relying  upon  the  technical 
meaning  of  this  word  issue,  counsel  for  plaintiff  in  error 
contend  that,  since,  except  in  case  of  a  counter-claim, 
where  a  bill  of  particulars  may  be  required,  or  in  cases 
where  an  affidavit  is  necessary  under  section  1100a  of  the 
code,  a  defendant  in  justice's  court  may  set  up  as  many 
defenses  as  he  may  have,  whether  affirmative  or  by  way 
of  denial,  without  any  pleading  or  written  statement 
whatever,  every  defense  other  than  those  required  to  be 
stated  in  writing  in  the  special  cases  mentioned  is  of  neces- 
sity an  issue,  and  may  be  set  up  in  the  district  court  on 
appeal  whether  presented  to  or  relied  upon  before  the 
justice's  court  or  not.  If  the  rule  were  statutory  and  we 
were  bound  absolutely  by  the  exact  form  in  which  it  is 
commonly  expressed  it  would  probably  be  true  that  the  use 
of  the  word  issue  in  this  connection  would  justify  such  a 
contention.  But  the  rule'is  judicial,  not  statutory,  and 
an  examination  of  the  cases  in  which  it  haB  been  m- 
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nounced  shows  at  once  that  it  has  a  wider  scope  than  that 
to  which  plaintiff  in  error  would  confine  it,  and  that  it 
would  be  deprived  of  force,  and  the  reason  for  its  existence 
would  be  largely  impaired  if  we  gave  it  such  a  construc- 
tion. The  rule  is  intended  to  prevent  the  proceedings  in 
the  tribunal  of  original  jurisdiction  from  degenerating 
into  a  mere  farce  by  requiring  the  parties  to  present  the 
controversy  fully  and  in  good  faith  to  that  tribunal,  and 
to  prevent  them  from  making  a  sham  prosecution  or  de- 
fense in  the  first  instance  and  trying  the  cause  afterwards 
upon  its  merits  in  the  higher  court.  Designed  to  effect 
this  object,  the  rule  requires  parties  to  present  the  same 
case  in  the  district  court  which  they  presented  to  the  in- 
ferior tribunal.  It  is  not  a  question  of  issues  solely,  in  the 
technical  sense  of  that  term,  but  of  the  case  which  was 
actually  presented.  In  Holub  v.  Mitchell^  42  Neb.  389, 
the  court  said : 

"A  party  who  duly  appeals  to  the  district  court  from  a 
judgment  rendered  against  him  by  a  justice  of  the  peace, 
is  entitled  to  a  trial  de  novo^  in  the  appellate  court,  of  the 
facts  upon  which  the  judgment  or  award  appealed  from 
was  rendered.*' 
In  Lee,  Fried  &  Co.  v.  Walker,  35  Neb.  689,  it  is  said : 
"It  is  very  clear  that  the  judgment  can  not  be  sustained. 
This  court,  by  an  unbroken  line  of  decisions,  has  held  that 
^eases  are  to  be  tried  upon  substantially  the  same  issues 
in  the  appellate  court  as  in  the  court  of  original  jurisdic- 
tion.' O'Leary  r.  Iskey,  12  Neb.  136;  Courttiay  v.  Price, 
12  Neb.  188;  Union  P.  R.  Co.  v.  0(]ilvy,  18  Neb.  638;  Ful- 
ler d  Johnson  v.  Schroeder,  20  Neb.  631.  Otlierwise  the 
appeal,  instead  of  being  a  retrial  of  the  cause  presented  to 
the  court  of  original  jurisdiction  where  the  prevailing 
party  would  be  entitled  to  costs,  might  by  presenting  new 
issues  in  the  appellate  court  make  an  entirely  different 
case  from  that  tried  in  the  court  below  and  thus  in  effect 
be  an  original  action.  Thus  the  prevailing  party  who  had 
rightfully  recovered  a  judgment  in  the  inferior  court  and 
his  costs^  might  be  placed  in  the  wrong  and  lose  both  bis 
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judgment  and  costs  without  a  new  trial.  Where  an  ap- 
peal is  taken  to  an  appellate  court,  the  same  ease  sub- 
stantiallj  is  to  be  tried  as  in  the  court  below.  Any  other 
rule  makes  the  trial  in  the  inferior  court  a  farce." 

in  Bishop  v.  Stevens^  31  Neb.  786,  the  court  said : 

"The  design  is  to  encourage  trials  of  cases  upon  the 
merits.  If  a  party  can  withhold  his  defense  in  the  in- 
ferior court,  allow  judgment  to  be  rendered  against  him, 
and  make  his  defense  for  the  first  time  in  the  appellate 
court,  the  latter  courts  will  be  burdened  with  business, 
while  great  injustice  will  be  done  to  litigants  who  had 
brought  their  actions  before  the  inferior  tribunals.  A 
trial  in  a  county  court  or  before  a  justice  of  the  peace, 
probably,  will  result  in  a  correct  judgment  being  ren- 
dered; and  that  this  is  true  in  an  eminent  degree,  is  shown 
by  the  comparatively  small  number  of  appeals  taken  from 
such  judgments.  In  any  event  a  party  must  present  his 
defense  and  if  the  judgment  is  not  satisfactory  to  him  he 
may  ai^)eal  the  case  submitted  to  the  inferior  tribunal  to 
the  district  court,  where  he  will  be  confined  to  the  same 
issues  as  were  presented  .in  the  inferior  court," 

And  in  Estate  of  Fitzgerald  v.  Union  Savings  Bank,  65 
Neb.  97,  we  had  occasion  to  say  recently : 

'Tarties  should  be  required  to  present  their  whole  case 
fully  and  fairly  in  the  court  of  original  jurisdiction.  No 
opportunity  should  be  aflfordi^d  for  mock  contests  in  which 
neither  side  develops  its  case  in  good  faith,  followed  by  a 
substantial  trial  for  the  first  time  on  appeal." 

If  the  rule  in  question,  in  the  language  of  Maxwell,  O. 
J.,  in  Lee,  Fried  d  Co.  v.  ^Valker,  35  Neb.  689,  requires  the 
parties  to  present  the  same  case  substantially  as  in  the 
court  below,  it  is  not  a  mere  matter  of  what  a  defendant 
might  have  presented  in  the  justice  court  had  he  so  chosen, 
but  of  what  he  actually  did  present  Of  course,  in  inferior 
courts  where  there  are  written  pleadings  it  will  be  suffi- 
cient if  the  defense  is  presented  by  the  proper  pleading. 
But  in  cases  where  no  written  pleadings  are  required  op 
permitted,  the  only  manner  in  which  a  defense  can  be 
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presented  is  by  urging  it  at  the  trial,  and  unless  it  is  so 
urged,  it  ought  not  to  be  presented  upon  appeal.  We  see 
nothing  in  conflict  with  this  position  in  the  case  of  Baicr 
t\  Humpally  16  Neb.  127,  in  Avhich  it  was  held  that  a  de- 
fendant who  had  appeared  at  the  trial  might  appeal,  al- 
though he  had  introduced  no  evidence.  The  court  said 
that  although  he  offered  no  affirmative  proof  he  could 
cross-examine  or  contend  that  the  plaintiff's  evidence  did 
not  make  a  case.  In  consequence,  a  general  denial  on 
appeal  to  the  district  court  would  not  make  a  diflferent 
case  from  that  which  was  tried  in  the  court  below  by  the 
defendant's  appearing  and  contesting  the  right  of  the 
plaintiff  to  recover  on  the  testimony  he  adduced.  That 
the  court  took  this  view  of  the  matter,  is  indicated  by  the 
syllabus  in  which  it  announced  that  the  issues  in  the  dis- 
trict court  are  to  be  the  same  as  before  the  justice,  and 
by  the  use  of  similar  language  in  the  opinion.  The  court 
in  subsequent  cases  referred  to  this  decision  as  establish- 
ing the  rule  that  the  same  case  was  to  be  presented  in 
the  district  court  that  was  submitted  to  the  court  below. 
Darner  r.  Daggett,  35  Neb.  695. 

As  the  defendant  in  justice's  court  ordinarily  is  not  re- 
quired to  state  his  defense  in  writing,  this  rule  would 
operate  very  unequally  and  one-sidedly  if  there  were  no 
way  in  which  the  district  court  could  ascertain,  when  an 
answer  filed  upon  appeal  was  challenged  on  the  ground  that 
it  raised  new  defenses,  what  defenses  Avere  in  fact  pre- 
sented at  the  former  trial.  If  there  were  not  some  mode 
in  which  the  district  court  could  determine  this  question, 
the  rule  would  in  eflFect  govern  the  plaintiff  only,  and  while 
restricting  him  to  the  case  presented  in  the  first  instance, 
WQuld  permit  the  defendant  to  try  his  case  below  or  not  as 
he  chose,  wdthout  any  limitation  when  the  case  was  ap- 
pealed. In  Fuller  &  Johnson  v.  Scliroedcr,  20  Neb.  631, 
this  court  held  that  where  a  change  of  cause  of  action  on 
appeal  did  not  appear  on  the  face  of  the  record,  the  change 
of  cause  of  action  might  be  set  up  by  answer.  That  was 
an  appeal  from  the  countv  court  in  a  cause  involving  more 
15 


178  NEBEASKA  REPORTS.  [Vol.  69 


Inglehart  y.  Lull. 


than  f200,  in  which  written  pleadings  were  required.    The 
court  said : 

"Where  the  objection  is  apparent  on  the  face  of  the  peti- 
tion, a  motion  to  strike  from  the  flies  would  be  the  proper 
remedy;  but  there  are  many  cases  where  the  objection 
can  be  made  available  only  by  answer.  The  petition  in 
the  county  court  may  have  been  inartistically  drawn,  and 
did  not  fully  state  the  cause  of  action,  as  in  many  cases  in 
that  court  the  pleadings  are  not  prepared  by  attorneys; 
but  in  the  district  court,  where  greater  care  is  required 
in  pleading,  the  cause  of  action  is  more  accurately  set 
forth.  If  the  identity  of  the  cause  of  action  is  the  same, 
the  rule  is  not  violated.  The  second  count  of  the  answer, 
however,  alleges  that  said  action  ^was  an  action  on  an 
account  for  money  had  and  received.'  If  that  allegation 
is  true,  the  objection  in  the  second  count  of  the  answer 
to  the  petition  was  well  taken,  and  the  demurrer  should 
have  been  overruled.^' 

It  is  obvious  that  an  answer  setting  up  change  of  issues 
on  appeal  could  be  sustained  in  such  a  case  only  by  ex- 
trinsic evidence  at  the  trial  as  to  what  the  issues  were  in 
fact  in  the  lower  court.  The  court  evidently  considered 
that  the  rule  which  obtains  on  an  isstie  of  res  judicata  was 
applicable.  Under  the  common  law  system  of  pleading, 
the  common  counts  or  a  plea  of  the  general  issue  might 
afford  no  indication  of  the  true  nature  of  the  contest.  A 
great  variety  of  controversies  might  be  tried  consistently 
with  the  pleadings  which  would  appear  of  record.  The 
parties  were  enabled  to  set  forth  their  respective  conten- 
tions in  technical  language  which  might  give  no  hint  of 
the  true  nature  of  their  claims.  Hence  under  a  plea  of 
res  judicata  it  was  necessary  either  to  limit  the  operation 
of  the  rule  as  to  the  conclusiveness  of  a  former  judgment 
very  materially,  or  to  admit  extrinsic  evidence  for  the  pur- 
pose of  showing  the  actual  controversy  tried.  In  Wash- 
ingtony  Alexandria  d  Oeorgetown  Steam  Packet  Co.  v. 
Sickles,  24  How.  (XT.  S.)  333,  the  court  said : 

"A  system  of  general  pleading  has  been  extensively 
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adopted  in  this  country,  which  rendered  the  application 
of  the  principle  contended  for  by  the  plaintiffs  imprac- 
ticable, unless  we  were  prepared  to  restrict  within  narrow 
bounds  the  authority  of  the  res  judicata.  It  was,  conse- 
quently, decided  that  it  was  not  necessary  aB  between 
parties  and  privies  that  the  record  should  show  that  the 
question  upon  which  the  right  of  the  plaintiff  to  recover, 
or  the  validity  of  the  defense,  depended  for  it  to  operate 
conclusively;  but  only  that  the  same  matter  in  contro- 
versy might  have  been  litigated,  and  that  extrinsic  evi- 
d^ice  would  be  admitted  to  prove  that  the  particular  ques- 
tion was  material,  and  was  in  fact  contested,  and  that  it 
was  referred  to  the  decision  of  the  jury." 

The  admissibility  of  extrinsic  evidence  in  such  case  is 
now  well  settled.  Freeman,  Judgments  (4th  ed.),  sees. 
256-273.  The  two  cases  are  parallel.  In  each  case  the 
scope  and  operation  of  a  well  settled  rule  would  be  greatly 
restricted  and  its  reason  would  be  largely  thwarted  if  the 
court  could  not  receive  evidence  as  to  the  issues  upon 
which  the  case  was  in  fact  heard  at  the  former  trial.  In 
each  case  the  record  of  the  former  trial  fails  to  disclose 
the  nature  of  the  case  actually  presented.  In  our  opinion 
every  reason  which  malces  for  the  admissibility  of  extrinsic 
evidence  in  the  one  case  applies  equally  in  the  other. 
Counsel  contend  that  in  the  absence  of  a  bill  of  exceptions 
the  court  can  not  inquire  as  to  the  evidence  presented  in 
the  inferior  tribunal.  But  the  purpose  of  a  bill  of  excep- 
tions, is  only  to  obtain  review  of  some  ruling  upon  a  ques- 
tion of  law  or  fact.  Nothing  of  the  kind  is  sought  in  such 
cases  as  the  one  at  bar.  The  purpose  of  the  evidence  in 
such  cases,  is  to  enable  the  district  court  to  know  that  it 
is  trying  the  same  case  which  was  tried  below,  not  to  en- 
able it  to  review^  any  of  the  rulings  made  at  the  former 
trial. 

Undoubtedly,  the  court  ought  to  scrutinize  the  extrinsic 
evidence  with  some  cara  It  ought  to  require  clear  and 
convincing  proof,  and  should  not  act  on  doubtful  or  equiv- 
ocal testimony.    As  in  other  cases  where  parol  evidence  is 
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received  with  respect  to  matters  which  the  policy  of  the 
law  requires  to  be  in  writing,  the  proof  should  be  clear, 
convincing  and  satisfactory.  Doanc  v.  DunJiam,  64  Neb. 
135.  But  with  proof  of  that  character  before  it,  we  see  no 
reason  why  it  should  permit  a  defendant  to  try  a  case  on 
appeal,  which  he  did  not  present  to  the  tribunal  of  original 
jurisdiction. 

We  think  the  former  opinion  was  right  and  should  be 
adhered  to. 

Barnj:s  and  Oldham,  CC,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  adhered  to. 

Reappirmbd. 
Sedgwick,  J.,  dissented. 


L.  O.  ROBLEB  BT  AL.  V.  UnION  StOCK  YaRDS  NATIONAL 

Bank. 

Fitted  May  20,  1903.     No.  12,802. 

1.  Negotiable  Instrument.     In  order  to  be  negotiable,  an  instrument 

must  bear  on  its  face  entire  certainty  as  to  the  amount  to  be  paid 
at  maturity;  conditions  rendering  the  amount  jthen  payable  un- 
certain destroy  negotiability. 

2.  Promissory    Note:    Nbqotiabiltty.      Incori)oratlon    of   a    collateral 

agreement  in  a  promissory  note,  which  requires  payment  to  be 
made  of  uncertain  sums  at  uncertain  times  before  maturity,  and 
thus  renders  it  impossible  to  say  how  much,  if  anything,  will  be 
due  at  maturity,  renders  the  note  non-negotiable. 

8. :    Collateral  Security.     A  note  otherwise  negotiable  is  not 

rendered  non-negotiable  merely  by  a  provision  for  or  reference  to 
collateral  security. 

4. :    :    Neqotlabtlity.     But,  when  executed  together  and 

as  part  of  one  transaction,  a  note  and  mortgage  securing  it  are 
to  be  construed  together  and  as  one  Instrument  Hence,  pro- 
visions as  to  the  terms  and  manner  of  pajrment  contained  in  the 
mortgage  may  be  such  as  to  make  the  note  non-negotiable  as  to 
all  persons  chargeable  with  notice  thereof. 
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6. :    Notice.    Although  the  note  does  not  refer  to  the  mortgage, 

indorsees   who   take    with    notice   of   its    provisions    are    bound 
thereby. 

Error  to  the  district  court  for  Lancaster  county :  Air 
BBBT  J.  Cornish,  District  Judoe.    Reversed. 

Adolphns  R.  Talbot^  Thomas  S,  Allen  and  Julias  S.  Ditt- 
mar^  for  plaintiffs  in  error. 

Frank  M.  Hall  and  C.  C.  MarloAj,  contra. 

Pound,  C. 

The  bank  brings  this  action  to  recover  upon  a  promissory 
note  executed  by  Roblee  to  the  Beatrice  Creamery  Com- 
pctny,  his  co-defendant,  indorsed  by  said  company  to  a 
bank  at  Broken  Bow,  and  sold  and  indorsed  to  the  plain- 
tiff by  the  latter.  At  the  time  the  note  was  executcnl  and 
delivered,  and  aa  a  part  of  the  same  transaction,  Roblee 
executed  and  delivered  a  mortgage  to  the  company,  secur- 
ing said  note,  which  contained,  among  other  things,  this 
provision : 

"Said  L.  O.  Roblee  agrees  to  deliver  all  the  milk  from 
said  cows  to  the  separator  station  run  by  the  said  Beatrice 
Creamery  Co.,  located  in  Broken  Bow,  and  said  Cream- 
ery Company  agrees  to  credit  said  Roblee  \s\\\\  proceeds 
of  sale  of  butter-fat  from  said  milk,  said  Roblee  agreeing 
to  regularly  milk  and  deliver  same,  and  properly  feed  said 
cows  to  hold  up  the  flow  of  milk." 

It  appears  that  the  creamery  company  from  time  to  time 
remitted  considerable  sums  to  the  bank  at  Broken  Bow, 
at  which  the  note  was  payable,  to  be  credited  upon  the 
note  under  this  provision.  But  said  bank,  having  sold  the 
note  to  plaintiff,  failed  to  transmit  the  money  so  sent,  and 
afterwards  became  insolvent.  These  facts  being  pleaded, 
the  plaintiff  claimed  that  it  was  a  hona  fide  holder  for 
value,  in  the  usual  course  of  business,  and  that  the  pay- 
ments made  to  the  bank  at  Broken  Bow  should  not  be 
credited  for  the  reason  that  said  bank  did  not  have  posses- 
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sion  of  the  note  at  the  time,  nor  any  title  thereto,  and  had 
no  authority  to  make  the  collections.  The  trial  court  held 
that  the  note  was  negotiable,  and  found  for  the  plaintiff. 

It  will  be  seen  that  the  case  must  turn  upon  the  ques- 
tion whether  the  note  was  negotiable  in  view  of  the  pro- 
vision in  the  mortgage.  The  plaintiff  contends  that  the 
provision  quoted  does  not  amount  to  an  agreement  that 
the  maker  might  pay  the  note  in  the  proceeds  of  butter-fat, 
and  that,  even  if  it  does,  the  agreement  to  that  effect  is  not 
incorporated  in  the  note  and  the  plaintiff  is  not  bound  nor 
the  negotiability  of  the  note  affected  thereby.  We  do  not 
think  either  position  well  taken.  Upon  the  first  point, 
counsel  say : 

"The  provisions  of  the  mortgage  did  not  give  Roblee  the 
right  to  pay  the  note  in  butter-fat,  but  simply  made  the 
creamery  company  the  agent  of  Roblee,  the  creamery  com- 
pany agreeing  to  credit  him  with  the  proceeds  of  the  sale  of 
butter-fat." 

But  the  agreement  is  that  Roblee  will  feed  the  cows  so  as 
to  "hold  up  the  flow  of  milk,"  will  regularly  milk  them, 
and  will  deliver  all  the  milk  to  the  company.  So  far  from 
the  contract  not  giving  him  the  right  to  pay  in  that  man- 
ner, it  compels  him  to  pay  in  the  proceeds  of  butter-fat  so 
far  as  sufficient  might  be  produced  before  maturity  of  the 
note.  It  can  hardly  be  said  that  the  creditor  was  agent 
of  the  debtor  to  pay  himself  out  of  the  debtor's  property 
delivered  to  him  under  the  agreement  The  arrangement 
was  for  the  benefit  of  the  company,  to  enable  it  to  apply 
the  proceeds  of  the  fat  yielded  by  the  milk  of  the  mortgaged 
cows,  upon  which  otherwise  it  had  no  claim,  and  it  was  act- 
ing as  its  own  agent  in  so  doing. 

We  think  the  provision  quoted,  if  to  be  taken  as  part  of 
the  note,  necessarily  destroys  its  negotiability.  The  sub- 
stance of  the  agreement  is  that  from  time  to  time  prior  to 
maturity  Roblee  shall  deliver  milk  to  the  company  and 
that  the  latter  shall  credit  the  proceeds  of  the  butter-fat 
derived  therefrom  upon  the  note.  Roblee  is  bound  to  de- 
liver the  milk,  and  to  feed  and  care  for  his  cows  in  such  a 
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way  as  to  make  proper  provision  therefor.  In  other  words, 
he  is  bound  to  make  payments  of  uncertain  sums  at  un- 
specified and  uncertain  times  prior  to  maturity.  There  is 
no  way  of  telling  either  from  the  papers  themselves,  or  in 
any  other  way  with  more  than  a  vague  approximation  to 
accuracy,  how  much  w^ould  be  payable  on  the  instrument 
at  maturity.  The  cows  might  yield  enough  milk  so  that 
the  whole  sum  would  be  wiped  out  in  the  year  which  the 
note  was  to  run.  Or,  by  death  of  the  cows,  failure  to  yield 
the  expected  quantities,  or  deterioration  in  the  quality, 
little  or  nothing  might  be  realized  to  be  credited.  As  the 
event  proved,  there  were  eleven  several  payments,  aggre- 
gating a  little  less  than  one-third  of  the  principal.  In  or- 
der to  be  negotiable,  an  instrument  must  bear  on  its  face 
entire  certainty  as  to  the  amount  to  be  paid  at  maturity, 
without  regard  to  extrinsic  evidence.    As  Parsons  puts  it : 

"There  should  be  entire  certainty  and  precision  as  to  the 
amount  to  be  paid.  The  reason  of  this  is  especially  ob- 
vious; for  if  the  note  is  to  represent  money  eflFectually, 
there  must  be  no  chance  of  mistake  as  to  the  amount  of 
money  of  which  it  thus  takes  the  place  and  i)erforms  the 
office.  On  this  point,  therefore,  tlie  cases  are  quite  strin- 
gent."    2  Parsons,  Notes  &  Bills,  37. 

In  consecjuence,  the  incorporation  of  a  collateral  agree- 
ment in  a  promissory  note,  which  requires  or  may  cause 
payment  to  be  made  of  uncertain  sums  at  uncertain  times 
before  maturity,  and  thus  renders  it  impossible  to  say  how 
much,  if  anything:,  will  be  due  at  maturity,  renders  the 
note  non-negotiable.  lAncoln  Nat,  Bank  v.  Perry ^  66  Fed. 
887;  Commercial  Nat,  Bank  of  Chicago  v.  Consumers^ 
Bretring  Co.,  16  App.  Ca-s.  (D.  O.)  186;  Continental  Nat, 
Bank  of  Chicago  n.  Wells,  73  Wis.  332;  Smith  v.  Marland, 
59  la.  645 ;  South  Bend  Iron  Works  v.  Paddock,  37  Kan. 
510;  Commercial  Nat,  Bank  of  Selma  v.  Crenshaw,  103  Ala. 
497.  In  Lincoln  Nat,  Bank  v.  Perry,  the  note  contained 
an  agreement  that  if  the  collateral  security  deposited  to 
secure  its  payment  should  depreciate  at  any  time  prior  to . 
maturity,  the  payee  or  holder  might  call  for  further  se- 
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eurity,  and,  if  siicli  further  security  was  not  furnished  in 
two  days,  nii^ht  sell  the  collateral  at  once.  It  was  held 
non-negotiable.    The  court  said : 

"One  of  the  chief  requisites  of  a  negotiable  note  or  bill 
is  that  it  shall  show  with  certainty  the  amount  payable 
thereon  at  maturity  and  that  it  shall  not  be  cuud>ered  with 
conditions  which  rend(T  the  amount  then  payable  uncer- 
tain. *  *  *  It  fretiuently  hapjx^ns  that  notes  dis- 
(H)unted  by  banks  contain  a  statement  that  certain  secur- 
ities have  b(»en  depositcnl  as  collateral  to  secure  their  pay- 
ment, together  with  a  stipulation  authorizing  a  sale  of 
such  se(uriti(»s,  in  a  certain  manner,  at  the  maturity  of  the 
pap(*r,  if  it  is  not  th(»n  paid.  Such  rwitals  and  stipulations 
do  not  render  the  time  or  fact  of  payment,  nor  the  amount 
to  be  paid  at  maturity,  in  the  least  degrcM^  uncertain;  and 
for  that  reason  it  is  generally  held  that  they  do  not  impair 
the  negotiability  of  a  note  that  is,  in  other  respects,  so 
drawn  as  to  satisfy  the  requiriMuents  of  the  law  merchant 
*  *  *  It  is  manif(»st,  howev(»r,  that  an  important  ele- 
uient  of  certainty  is  d(»str(>yed  by  a  collateral  agreement 
appended  to  a  note  which  may  cause  a  payment  to  be  made 
thennm  of  an  uncertain  sum  at  an  uncertain  time  bt^fore 
maturity,  and  thus  render  the  amount  payable  at  maturity 
somewhat  less  than  the  amount  sjx'cified  on  the  face  of  the 
pap(»r.  A  note  of  that  descripti(m,  which  carries  with  it 
the  probability,  or  even  the  possibility,  that  it  may  be 
partially  or  wholly  extinguislunl  before  maturity,  differs 
ess(»ntially  from  bank  bills  and  other  forms  of  currency 
which  iH^gotiable  paper  is  supposed  to  rCvSemble,  and  whose 
functions  it  is  intendeil  to  perform.  It  has  accordingly 
been  h(Od  in  several  well-considered  cases  that  stipulations 
of  that  nature  embodied  in  a  promissory  note  will  impair 
its  negotiability." 

In  (Unnmrrcial  Nat  Bank  of  Chicago  v.  Consumers' 
Brnrhtfj  Company^  the  provision  was  that  the  principal 
should  be  "curtailed  monthly,"  but  without  specifying  in 
what  amount.  There  was  also  a  provision  for  sale  of  col- 
lateral in  case  it  depreciated  before  maturity  and  further 
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security  was  not  given,  but  it  was  not  stipulated  that  the 
principal  should  become  due  in  event  of  such  default  The 
note  was  held  non-negotiable.  The  court  distinguished 
cases  where  the  principal  is  made  payable  at  the  makers' 
option  before  maturity,  where  the  maker  has  the  privilege 
of  paying  a  certain  proportion  upon  recurring  interest 
periods,  and  where  the  note  is  payable  in  fixed  instal- 
ments. In  all  these  cases,  the  stipulations  in  question 
merely  fix  different  periwls  of  maturity  for  all  or  part  of 
the  principal.  But  it  Aas  long  been  settled  that  the  time 
when  the  instalments  are  severally  payable  must  be  fixed  in 
some  way.  Moffat  v.  Edvyards,  Car.  &  Mar.  (Eng.)  16. 
Where  a  note  is  payable  "on  or  before^'  a  day  certain,  there 
is  a  privilege  of  maturing  the  whole  which  does  not  affect 
negotiability.  On  the  other  hand,  stipulations  of  the  kind 
under  consideration  do  not  provide  for  maturing  any  part 
of  an  instrument,  but  simply  for  payment  thereon  of  uncer- 
tain sums  at  imcertain  times.  The  case  at  bar  is  clearer 
even  than  those  cited,  and  must  be  governed  by  the  prin- 
ciple they  establish. 

The  other  point  has  been  disposed  of  in  a  number  of 
recent  decisions.  Lantry  i\  French^  33  Neb.  524;  Orand 
Island  Havings  &  Loan  Ass^n  v.  Moore,  40  Neb.  686j  ISeieroe 
17-  First  Nat.  Bank^  50  Neb.  612 ;  Bradhury  v.  Kinney^  63 
Neb.  754;  Vonsterdine  v.  Moore^  65  Neb.  291;  Garnett  v. 
Meyers,  65  Neb.  280;  Kendall  v.  Selhy,  66  Neb.  60. 

In  Garnett  v.  Meyers^  this  court  said  it  was  "well  settled 
in  this  state  that,  although  a  note  is  absolute  in  form, 
every  provision  affecting  the  same,  the  amount,  or  manner 
of  payment — that  is,  the  contract,  in  regard  to  the  indebt- 
edness itself,  contained  in  a  mortgage  given  to  secure  it, 
and  made  contemporaneously — affects  the  note  in  precisely 
the  same  manner,  and  to  the  same  extent,  as  though  in- 
cluded with  it  on  the  same  piece  of  paper,  as  to  all  persons 
chargeable  with  notica'^ 

As  a  rehearing  has  been  ordered  in  Garnett  v.  Meyers^ 
upon  other  grounds,  however,  and  as  Kendall  v.  Selhy  fol- 
lows that  case,  counsel  have  questioned  the  soundness  of 
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the  rule  announced,  claiming  that  it  ig  contrary  to  prior 
decisions  of  this  court  and  at  variance  with  the  authoritiea 
It  is  undoubtedly  true  that  a  note  otherwise  negotiable 
is  not  rendered  non-negotiable  merely  by  a  provision  for  or 
reference  to  collateral  security.  Fleckner  v.  United  States 
Bank,  8  Wheat  (U.  S.)  338;  Tow7ie  v.  Rice,  122  Mass.  67; 
Blumcnthal  v.  Jassoy,  29  Minn.  177;  Knipper  v.  Chase,  7 
la,  145.  The  statements  in  prior  decisions  of  this  court, 
cited  by  counsel,  are  to  be  referred  to  this  rule.  Heard  v. 
Dubuque  Comity  Bank,  8  Neb.  10 ;  Dobbins  v.  Overma^i,  17 
Neb.  163 ;  Stark  v.  01  sen,  44  Neb.  646.  But  in  cases  of  this 
sort,  there  is  nothing  in  the  provision  of  the  note,  op  the 
agreement  as  to  security  referred  to  therein,  affecting  the 
terms  of  the  note  as  to  the  indebtedness  thereby  created. 
If  there  were,  it  would  be  another  matter.  In  such  cases, 
where  the  agreement  is  in  the  note  itself,  negotiability  is 
destroyed.  Continental  Nat,  Bank  v.  Wells,  73  Wis.  332; 
Lincoln  Nat.  Bank  v.  Perry,  supra;  America/n  Exchaatge 
Bank  v.  Blanchard,  7  Allen  (Mass.),  333;  Goodenoto  t\ 
Curtis,  18  Mich.  298.  Ilence  it  is  clear  that  the  decisions  in 
question  are  in  no  way  counter  to  the  doctrine  that,  when 
executed  together  and  as  a  part  of  one  transaction,  a  note 
and  mortgage  securing  it  are  to  be  construed  tc^ether  and 
as  one  instrument.  Such  is  the  general  rule  with  respect 
to  other  contracts.  Edling  v.  Bradford,  30  Neb.  593.  And 
it  has  been  applied  to  notes  and  mortgages  securing  them, 
when  executed  at  the  same  time,  repeatedly.  Phelps  v. 
Mayers,  126  Cal.  549;  Brownlee  v.  Arnold,  60  Mo.  79; 
Muzzy  V.  Knight,  8  Kan.  456;  Cabbell  v.  Knote,  2  Kan. 
App.  68.  Also  to  notes  and  other  contemporaneous  agree- 
ments as  to  the  mode  or  conditions  of  payment  Hill  v. 
Huntress,  43  N.  H.  480;  Berry  v.  Wisdotn,  3  Ohio  St.  241; 
Wood  V.  Kidgcville  College,  114  Ind.  320.  Applying  this 
rule,  it  is  obvious  that  the  provisions  as  to  the  terms  and 
manner  of  payment  contained  in  the  mortgage  may  be  such 
as  to  make  the  note  non-negotiable  as  to  all  persons  charge- 
able with  notice  thereof. 

It  is  suggested  that  in  the  case  at  bar  the  note  contains 
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no  reference  to  the  mortgage.  In  Garnet t  v.  Meyers  and 
Kendall  v.  Selby  the  note  contained  an  express  reference 
to  the  mortgage,  and  that  fact  was  regarded  a^  sufficient  to 
notify  all  holders  that  it  did  not  contain  the  whole  con- 
tract of  the  parties.  But  the  reference  in  the  note  is  only 
one  mode  of  charging  the  holder  with  notice.  Any  other 
circumstance  which  serves  to  inform  him  of  the  agreement 
of  the  original  parties,  at  the  time  of  his  purchase  or  before 
he  parts  with  value  in  good  faith,  is  equally  efficacious.  In 
the  case  at  bar,  it  appears  that  the  plaintiff  obtained  the 
mortgage  at  the  same  time  that  it  acquired  the  note,  and 
as  part  of  the  same  purchase.  In  consequence  it  took  with 
notice  of  the  provisions  of  the  mortgage  as  to  the  manner 
in  which  the  note  was  to  be  paid,  and  was  bound  thereby. 
We  therefore  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

DuFFiB  and  Kirkpatrick,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded  for  a  new  trial. 

Revbrsed. 


Alvin  H.  Armstrong  et  al.  v.  Simon  D.  Mayer  et  al. 

Piled  May  20,  1903.    No.  12,820. 

1.  Gross-Petition.  A  defendant  in  an  action  is  not  restricted  to  the 
counter-claim  provided  for  in  sections  100  and  101  of  the  code, 
hut,  in  a  proper  case,  may  seek  afflrmatlve  relief,  either  against 
the  plaintiff  or  against  codefendants,  by  oross-petition. 


2. .     In  such  case,  the  cross-petition  gives  rise  to  a  cross-suit, 

auxiliary  to  and  dependent  upon  the  original  suit,  but  for  many 
purposes  distinct. 

3.  Cross-Suit:  Basis  of  Rioht.  The  basis  of  the  right  to  bring  such 
a  cross-suit  is  to  be  found  in  sections  1  and  429  of  the  code,  and 
in  the  consideration  that  in  cases  where  the  code  is  silent,  rem- 
edies furnished  by  the  old  common  law  or  equity  practice,  not 
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inconsistent  with  its  provisions,  may  be  resorted  to  in  order  to 
prevent  failure  of  justice. 

When    Maintainable..     A    cross-petition    is    maintainable 


either  to  aid  in  the  defense  of  the  original  suit,  where  affirmative 
equitable  relief  is  required  to  make  such  defense  effective,  or  to 
obtain  a  complete  adjudication  of  the  controversies  between  the 
original  complainant  and  the  cross-complainant  over  the  subject 
matter  of  the  original  suit. 

6.  Cross-Bill:  Chancery  Practice.  Under  the  chancery  practice, 
where  the  purpose  of  a  cross-bill  Is  defensive  merely,  it  need  not 
be  based  on  equitable  grounds  nor  seek  equitable  relief;  but  when 
its  purpose  is  more  than  defensive,  and  it  seeks  relief  affirma- 
tively, its  scope  must  be  limited  to  matters  which  are  cognizable 
in  a  court  of  equity,  if  not  to  matters  cognizable  upon  equitable 
grounds. 

6.  ;    .     It  is  also  required  under  the  chancery  practice, 

that  the  cross-suit  be  germane  to  the  original  suit.  The  new 
issues  which  a  defendant  may  introduce  by  cross-bill  are  limited 
to  such  as  it  is  necessary  for  the  court  to  have  before  it  in  de- 
ciding the  questions  raised  in  the  original  suit  in  order  to  do 
complete  justice  to  all  parties  with  respect  to  the  cause  of  action 
on  which  the  plaintiff  bases  his  claim  for  relief. 

7.  Chancery  Practice  Enlarged  by  Code.     It  seems  that  the  rules  ot 

chancery  practice  are  so  far  enlarged  by  the  code  that,  although  a 
cross-petition  is  more  than  merely  defensive  and  seeks  affirmative 
relief  beyond  the  purposes  of  defense,  such  relief  need  not  be 
equitable,  nor  need  the  cross-petition  be  based  on  equitable 
grounds. 

8.  Cross-Petition:    Scope.    But  the  matters  set  up  in  the  cross-petition 

must  be  germane  to  the  original  suit.  The  cross-petition  is  not 
maintainable  for  purposes  of  affirmative  relief  as  a  cross-suit  be- 
yond the  requirements  of  a  complete  adjudication  upon  the  sub- 
ject mater  of  the  original  suit. 

9.  Cross-Petition  Not  Maintainable.     Pending  proceedings  to  obtain 

possession  of  defendant's  building,  then  occupied  by  plaintiffs, 
plaintiffs  sued  to  enjoin  defendants  from  procuring  or  executing 
a  writ  of  restitution  until  they  could  obtain  review  upon  error 
of  a  judgment  in  forcible  detention,  and  to  enjoin  interference 
with  their  possession  or  prosecution  of  further  proceedings  until 
the  pending  cause  was  determined.  After  judgment  on  the  peti- 
tion in  error  adverse  to  plaintiffs,  but  before  hearing  of  the  in- 
junction suit,  defendants  filed  a  cross-petition  therein,  claiming 
damages  for  abuse  of  process  in  the  taking  of  unfounded  and 
vexatious  appeals  and  proceedings  in  error  in  state  and  federal 
courts,  for  attorneys'  fees  an^d  expenses  therein,  and  in  securing 
vacation  of  a  restraining  order  in  said  injunction  suit,  for  in- 
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juries  to  the  building  while  occupied  by  the  plaintiffs,  and  for 
loss  of  the  use  of  an  adjacent  building  rented  to  be  used  in  con- 
nection with  the  one  in  controversy.  Held,  that  such  cross-peti- 
tion was  not  maintainable. 

10.  Supersedeas  Bond:  Effect.  The  giving  of  a  supersedeas  bond  for 
the  purpose  of  an  appeal,  under  section  677  of  the  code,  will  not 
prevent  the  district  court  from  ruling  upon  a  motion  for  a  new 
trial,  theretofore  illed,  in  order  to  enable  the  party  giving  such 
bond  to  prosecute  error,  should  he  so  elect. 

Error  to  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  District  Judgb.  Reversed.  Petition 
and  cross-petition  dismissed. 

Lionel  C\  BurVj  Ehner  Ellsworth  Upencer  and  Vha/rles 
0.  Whedon,  for  plaintiffs  in  error. 

Walter  J.  Ltamh  and  Robert  Ryan,  contra. 

Pound,  C. 

In  July,  1899,  Mayer  Brothers,  hereinafter  called  the 
defendants,  became  the  owners  of  the  building  in  con- 
troversy. At  the  time  of  the  conveyance,  said  building 
was  occupied  by  the  Armstrong  Clothing  Company,  a 
partnership,  hereinafter  referred  to  as  the  plaintiffs,  under 
an  assignment  to  one  of  the  partners  of  a  lease  made  to 
another  firm  by  the  former  owners.  The  lease  expired  on 
February  1, 1900.  At  its  expiration,  the  plaintiffs  refused 
to  surrender  possession,  and  proceedings  in  forcible  de- 
tainer were  brought  by  the  defendants,  which  resulted  in 
a  finding  of  guilty  and  a  judgment  accordingly.  Prom 
this  judgment,  the  plaintiffs  took  an  appeal  to  the  district 
court,  and,  upon  judgment  going  against  them  in  that 
court,  prosecuted  error  in  the  supreme  court.  In  the  lat- 
ter tribunal,  however,  it  was  determined  that  there  was 
no  right  of  appeal  from  the  justice's  to  the  district  court 
in  such  cases,  as  the  statutes  then  stood.  Armstrong  v. 
Mayer,  60  Neb.  423.  Thereupon  the  plaintiffs  procured  a 
bill  of  eixceptions  from  the  justice  before  whom  the  cause 
was  first  tried  and  filed  it  with  a  transcript  and  petition 
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in  error  in  the  district  court,  in  order  to  obtain  a  review 
of  the  judgment.  While  this  petition  in  error  was  pend- 
ing, they  brought  the  present  suit  The  petition  sets  forth 
the  proceedings  in  the  justice's  court,  the  pendency  of  the 
petition  in  error,  and  the  execution,  filing  and  approval 
of  a  proper  supersedeas  bond.  It  alleges  further  that 
summons  in  justice's  court  was  served  upon^  Alvin  H. 
Armstrong  only,  that  the  Armstrong  Clothing  Company 
was  not  a  party,  and  that  Samuel  6.  Armstrong  was  not 
served ;  that  the  plaintiffs  and  defendants  are  competitors 
in  business,  and  that  the  defendants,  for  the  purpose  of 
injuring  plaintiffs  in  their  business  and  of  preventing 
competition,  were  threatening  and  about  to  procure  the 
issuance  of  a  writ  of  restitution  and  cause  such  writ  to 
be  executed,  and  to  forcibly  and  unlawfully  put  the  plain- 
tiffs out;  that  plaintiffs  had  a  large  stock  of  goods  and 
merchandise  in  said  building,  of  the  value  of  $40,000  and 
upwards,  that  there  was  no  other  place  available  in  the 
city  of  Lincoln  for  their  business,  and  that  irreparable 
injury  would  result.  They  prayed  for  an  injunction  re- 
'  straining  the  defendants  from  instituting  any  proceedings 
at  law  or  in  equity  to  obtain  posession  of  the  building, 
from  interfering  in  any  way  with  plaintiffs'  possession, 
and  from  taking  or  attempting  to  take  possession  of  the 
building  or  any  part  of  it  Before  this  cause  could  be 
heard,  the  iK^tition  in  error  was  disposed  of  in  the  district 
court,  adversely  to  the  plaintiffs,  and  proceedings  in  error 
were  taken  in  the  supreme  court  to  review  the  judgment 
of  affirmance.  These  proceedings  also  resulted  adversely 
to  the  plaintiffs.  A  writ  of  error  was  then  obtained  from 
the  supreme  court  of  the  United  States,  but  the  cause 
was  dismissed  in  that  court  for  want  of  jurisdiction. 
Armstrong  v.  Mayer,  183  U.  S.  693. 

After  the  district  court  had  affirmed  the  judgment  of 
the  justice  of  the  peace,  but  before  the  present  suit  came 
on  for  hearing,  the  defendants,  by  leave  of  court,  filed  a 
cross-petition,  in  which  they  set  up  a  conspiracy  on  the 
part  of  the  plaintiffs  to  withhold  possession  of  the  prem- 
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ises  wrongfully  and  to  extort  money  from  defendants  as 
a  condition  of  surrendering  possession,  and  alleged  that 
pursuant  to  such  conspiracy  the.plaintiflfs  had  been  guilty 
of  wrongful  and  malicious  abuse  of  process  in  the  prose- 
cution of  unfounded  and  groundless  appeals  and  proceed- 
ings in  error,  without  any  probable  cause.  They  alleged 
further  that  by  reason  of  plaintiffs'  wrongful  withholding 
of  possession  and  of  such  malicious  abuse  of  process,  they 
had  been  deprived  of  the  use  of  a  room  adjacent  to  the 
building  in  controversy,  which  they  had  rented  solely  for 
use  in  connection  therewith,  and  were  not  able  to  make 
use  of  otherwise;  that  the  plaintiffs,  on  vacating  the 
premises,  wrongfully  removed  certain  fixtures;  that  they 
committed  certain  acts  of  waste,  and  in  particular  failed 
to  keep  the  roof  in  repair  and  to  care  properly  for  the 
heating  plant  By  a  supplemental  cross-petition,  they  set 
up  certain  further  items  of  damage  along  the  same  lines. 
They  prayed,  among  other  things,  for  an  accounting  of 
thdr  damages  by  reason  of  the  several  matters  alleged, 
and  for  judgment  against  the  plaintiffs  therefor.,  Upon 
trial  of  these  issues,  the  court  found  for  the  defendants, 
dismissed  the  petition,  found  the  sum  of  $12,192.76  due 
the  defendants  as  damages  upon  their  cross-petition,  and 
rendered  judgment  against  the  plaintiffs  accordingly. 

Although  the  plaintiffs  contend  that  the  district  court 
erred  in  dismissing  their  petition,  we  do  not  think  there 
is  any  serious  question  that  the  decree  is  correct  in  this 
particular.  As  we  see  it,  the  sole  question  to  be  decided  is 
whether  the  defendants  were  entitled  to  maintain  their 
cross-petition  or  should  have  been  remitted  to  a  separate 
and  independent  action  at  law.  The  right  of  the  defend- 
ants to  litigate  their  several  claims  for  damages  in  this 
cause  was  contested  below  by  demurrers,  by  motions  at  the 
trial,  by  requests  for  trial  by  jury,  by  protestations  in  the 
answers  and  by  motion  for  a  new  trial,  and  we  are  of  opin- 
ion that  it  has  been  challenged  sufficiently  and  is^  before  us 
for  determination. 
'  A  considerable  portion  of  the  plaintiffs'  argument  in 
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this  court  is  devoted  to  the  proposition  that  the  claims 
for  damages  set  up  by  the  defendants  are  not  available 
as  counter-claims  uiider  sections  100  and  101  of  the  code, 
and  were  not  maintainable  in  the  present  cause  for  that 
reason.  But  we  think  a  defendant  in  an  action  is  not 
restricted  to  the  counter-claim  provided  for  in  said  sec- 
tions, but,  in  a  proper  case,  may  seek  aflSirmative  relief, 
either  against  the  plaintiff  or  against  codefendants,  by 
cross-petition.  The  code  of  this  state  contains  no  pro- 
visions witli  reference  to  cross-petitions.  Nevertheless 
the  practice  of  filing  them  has  long  obtained  in  this  juris- 
diction, and  the  right  to  bring  a  cross-suit  auxiliary  to 
and  dependent  upon  the  original  suit,  yet  distinct  for 
many  purposes,  has  been  recognized,  at  leasts  repeatedly. 
Hapgood  &  Co.  v.  Ellis,  11  Neb.,  131 ;  Carloir  v,  Atiliman 
&  Co.,  28  Neb.  672;  Arnold  v.  Badger  Lumber  Co.,  36 
Neb.  841;  Patten  v.  Lane,  45  Neb.  333;  Earcmvyvr  v.  Paul, 
45  Neb.  373.  In  several  jurisdictions  where  there  are  no 
provisions  on  this  subject  in  the  codes,  the  equity  practice 
which  allows  affirmative  relief  upon  crossbill  has  been 
adopted  even  to  the  extent  of  allowing  new  parties  to  be 
brought  in.  Sims  v.  Burlc,  109  Ind.  214;  Killian  v.  An- 
drews, 130  Ind.  579;  Hopldnn  t\  Gil  man,  47  Wis.,  581. 
Even  where  the  codes  expressly  provide  for  cross-i^ctitions 
against  codefendants,  crossr petitions  for  relief  against 
the  plaintiff,  not  provided  for  in  the  codes,  are  rc>cognized 
by  the  courts.  Rad<Mffe  v,  Scruggs,  46  Ark.  96;  Russell 
&  Co.  V.  Lamb,  82  la.  558;  Cramer  v.  Clote,  81  la.  255. 
We  think  this  long  established  and  well  recognized  prac- 
tice has  a  sufficient  basis  in  sections  1  and  429  of  the  code, 
and  in  the  consideration  that  in  cases  where  the  code  is 
silent,  remedies  furnished  by  the  old  common  law  or 
equity  practice,  not  inconsistent  with  its  provisions,  may 
be  resorted  to  in  order  to  prevent  failure  of  justice.  Sec- 
tion 429  provides  that  the  courts  in  rendering  judgment, 
"may  determine  the  ultimate  rights  of  the  parties  on  either 
side,  as  between  themselves,  and  it  may  grant  to  the  de- 
fendant any  affirmative  relief  to  which  he  may  be  en- 
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titled/'  In  construing  a  similar  provision  in  tlie  code 
of  Indiana,  tlie  supreme  court  of  that  state  said: 

"The  statute  expressly  confers  power  to  determine  the 
rights  of  the  parties  on  each  side  of  the  case,  as  between 
themselves,  when  the  justice  of  the  case  requires  it.  *  *  * 
The  mode  of  procedure,  however,  is  not  pointed  out  by 
the  statute,  and,  as  the  authority  given  is  one  previously 
[possessed  only  by  courts  of  chancery,  we  suppose  the 
ruh»s  of  pleading  and  practice  of  those  courts^  modified 
by  the  spirit  of  the  code,  must  be  resorted  to."  Fletcher  v. 
Holmes,  25  Ind.  458. 

It  may  be  admitted  that  the  code  of  Indiana  has  a  pro- 
vision expressly  authorizing  such  resort  to  the  old  prac- 
tice. But,  in  the  language  of  a  well  known  text- writer, 
"this  provision  must  be  understood  everywhere.  No  court 
would  deny  one's  right,  or  invent  an  original  mode  of 
proceeding  for  protecting  it,  because  of  an  omission  in  the 
code,  so  long  as  the  common  law  or  eciuity  practice  fur- 
nished a  remedy."  Bliss,  Code  Pleading  (3d  ed.),  sec. 
390.  Hence,  we  are  of  opinion  that  a  cross-petition  is 
maintainable  under  the  code,  as  a  cross-bill  would  be  in 
the  chancery  practi(*e,  either  to  aid  in  the  def(?nse  of  the 
original  suit,  where  affirmative  equitable  relief  is  required 
to  make  such  defense  effective,  or  to  obtain  a  complete 
adjudication  of  the  controversies  betw(»en  the  original 
complaint  and  the  cross-complaint  over  the  subject  matter 
of  the  original  suit.  Other^dse,  the  doctrine  that  a  court 
of  equity,  having  obtained  jurisdiction,  will  retain  the 
cause  for  complete  determination,  and  the  jurisdiction  of 
equity  to  prevent  a  multiplicity  of  suits  would  be  seriously 
impaired. 

Assuming  therefore,  that  the  right  of  the  defendants  to 
maintain  their  cross-action  is  not  concluded  by  the  rules 
of  the  code  as  to  counter-claims  and  the  decisions  of  this 
court  construing  them,  w^e  must  determine  the  cause  in 
accordance  with  the  rules  of  chancery  practice  governing 
cross-bills,  so  far  as  consistent  with  the  provisions  of  the 
code,  and  subject  to  such  modifications  as  the  letter  or 
16 
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spirit  of  the  code  may  have  introduced  or  may  require. 
In  that  practice,  it  is  well  settled  that  the  "issues  raised 
by  a  cross-bill  must  be  so  closely  connected  with  the  cause 
of  action  in  the  original  suit  that  the  cross-suit  is  a  mere 
auxiliary  or  dependency  upon  the  original  suit-'  Spring- 
field Milling  Co.  v.  Barnard  &  Leas  Mfg.  Co.j  26  O.  O.  A. 
389,  81  Fed.  261;  Cross  v.  De  Valle,  1  Wall.(U.  S.)  1; 
Stuart  V.  Hay  den,  18  C.  C.  A.  618,  72  Fed.  402;  Ston^- 
metz  Printers'  Machinery  Co.  v.  Brown  Folding  Ma- 
chine Co.,  46  Fed.  851 ;  Mathiason  v.  City  of  St.  Louis,  156 
Mo.  196;  May  v.  Armstrong,  3  J.  J.  Marsh.  (Ky.)  260; 
Krueger  v.  Ferry,  41  N.  J.  Bq.  432.  Where  the  ultimate' 
purpose  of  the  cross-bill  is  defensive  only,  the  cross-suit 
is  so  completely  dependent  upon  the  original  suit,  that  the 
dismissal  of  the  latter  carries  with  it  the  former.  Cross 
V.  De  Valle,  supra.  But  in  case  the  cross-bill  goes  further, 
and  seeks  affirmative  relief  with  resi)ect  to  the  subject 
matter  of  the  original  bill  for  more  than  strictly  defensive 
purposes,  the  cross-suit  is  for  many  purposes  distinct,  so 
that,  for  example,  it  does  not  fall  with  the  original  suit 
upon  voluntary  dismissal  or  dismissal  for  want  of  equity. 
Lotrenstein  v.  Glideioell,  5  Dill.  (U.  S.)  325;  Markell  v. 
Kasson,  31  Fed.  104;  Wilkinson  v.  Roper,  74  Ala.  140; 
Clark  V.  City  of  Des  Moines,  20  la.  454 ;  Wetmore  v.  Fiske, 
15  R.  I.  354;  Coogan  v.  McCarren,  50  N.  J.  Eq.  611.  It 
does  not  follow,  however,  that  the  cross-suit  may  be  wholly 
independent  of  or  unconnected  with  the  original  suit  The 
chancery  practice  limits  its  scope,  both  with  respect  to  the 
relief  obtainable  and  with  respect  to  subject  matter,  in 
several  important  particulars. 

Under  the  chancery  practice,  where  the  purpose  of  a 
cross-bill  is  defensive  merely,  it  need  not  be  based  on 
equitable  grounds  nor  seek  equitable  relief.  Lambert  v. 
Lambert,  52  Me  544 ;  Nelson  &  Hatch  v.  Dunn,  15  Ala. 
501 ;  Gilmer  v.  Felhour,  45  Miss.  627;  Story,  Equity  Plead- 
ing (10th  ed.),  sec.  628;  2  Daniell,  Chancery  Pleading  & 
Practice,  1549.  But  this  is  limited,  as  stated  in  Lambert 
r.  Lambert,  supra,  to  cross-bills  **brought  forward  by  way 
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of  defense."  When  the  purpose  of  the  cross-bill  is  more 
than  defensive  and  it  seeks  relief  affirmatively,  its  scope 
must  be  limited  to  matters  which  are  cognizable  in  a 
court  of  equity,  if  not  to  matters  cognizable  upon  equi- 
table grounda  Jackson  v.  Simmons^  39  C.  C.  A.  514,  98 
Fed.  768;  Wright  v.  Frank,  61  Miss.  32;  Griffin  v.  Fries, 
23  Fla.  nS;  Beal  v.  Smithpeter,  65  Tenn.  356;  Lautz  v. 
Qordony  28  Fed.  264;  Crisman  v.  HeidereVj  5  Colo.  589; 
Gage  v.  Mayer,  117  111.  632;  Trapnall  v.  Hill,  31  -Ark.  345. 
It  is  also  required  under  the  chancery  practice  that  the 
cross-suit  be  germane  to  the  original  suit.  The  new  issues 
which  a  defendant  may  introduce  by  cross-bill  are  limited 
to  such  as  it  is  necessary  for  the  court  to  have  before  it 
in  deciding  the  questions  raised  in  the  original  suit  in 
order  to  do  complete  justice  to  all  parties  with  respect 
to  the  cause  of  action  on  which  the  plaintiflf  bases  his 
claim  for  relief.  Krueger  v.  Ferry,  41  N.  J.  Eq.  432; 
Ferry  v.  Krueger,  43  N.  J.  Eq.  295;  Brovmlee  v.  War- 
mack,  90  Ga.  775;  Mathiason  v.  City  of  St.  Louis,  156  Mo. 
196;  Cross  v.  De  Valle,  1  Wall.  (U.  8.)  1;  Rowan  v. 
Sharps'  Rifle  Mfg.  Co.,  33  Conn.  1 ;  Cooper,  Equity  Plead- 
ing, 85. 

In  Stuart  v.  Hwyden,  18  O.  C.  A.  618,  72  Fed.  402,  the 
court  say : 

"A  cross-bill  is  brought  either  to  aid  in  the  defence  of 
the  original  suit  or  to  obtain  a  complete  determination  of 
the  controversies  between  the  original  complainant  and 
the   cross-complainant   over   the   subject   matter   of   the 
original  bill.     If  its  purpose  is  different  from  this,  it  is 
not  a  cross-bill,  although  it  may  have  a  connection  with 
the  general  subject  of  the  original  bill." 
In  Krueger  v.  Ferry,  supra,  the  court  said : 
"The  new  facts  which  it  is  proper  for  a  defendant  to 
introduce  into  a  pending  litigation  by  means  of  a  cross- 
bill, are  such,  and  such  only,  as  it  is  necessary  for  the 
court  to  have  before  it  in  deciding  the  questions  raised  in 
the  original  suit,  to  enable  it  to  do  full  and  complete 
justice  to  all  the  parties  before  it  in  respect  to  the  cause 
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of  action  on  which  the  complainant  rests  his  right  to  aid 
or  relief.  If  a  defendant,  in  filing  a  cPOS&-bill,  attempts 
to  go  beyond  this,  and  to  introduce  new  and  distinct  mat- 
ter, not  essential  to  the  proper  determination  of  the  matter 
put  in  litigation  by  the  original  bill,  although  he  may 
show  a  perfect  case  against  either  the  complainant,  or 
^ne  or  more  of  his  codef endants,  his  pleading  will  not  be 
a  cross-bill." 

If  we  are  to  be  guided  entirely  by  the  rules  of  chancery 
practice,  we  must  hold  that  the  cros»-petition  in  this  case 
is  not  raaintainable  for  the  reason  that  its  purpose  is  more 
than  defensive  and  the  relief  which  it  prays  is  not  sought 
upon  equitable  grounds,  but  by  reason  of  matters  cogniz- 
able only  at  law,  and  with  respect  to  which  the  law  fur- 
nishes an  adequate  and  complete  remedy.    Abuse  of  pro- 
cess, damages  to  the  building,  damages  for  waste  and 
removal  of  fixtures,  and  deprivation  of  the  use  of  the 
adjoining  store  room,  are  matters  for  a  jury,  not  for  a 
court  of  equity.    So  long  as  these  matters  are  not  set  up 
merely  by  way  of  defense,  if  the  chancery  practice  were  to 
be  adhered  to,  we  should  be  obliged  to  recommend  dismis- 
sal of  the  cross-petition  on  this  ground  alona     We  are 
inclined  to  the  opinion,  however,  that  the  rules  of  the 
chancery  practice,  in  this  respect,  are  so  far  enlarged, 
under  the  code,  that,  although  a  cross-petition  is  more 
than  merely  defensive,  and  seeks  affirmative  relief  beyond 
the  purposes  of  defense,  such  relief  need  not  be  equitable 
nor  need  the  cross-petition  be  based  on  equitable  grounds. 
It  is  true  some  courts,  in  code  states,  have  adhered  to  the 
rule  in  its  entirety.     CHsman  v.  HeidereVy  5  Colo.  589; 
Trapnall  v.  Hillj  31  Ark.  345.     But  there  seems  to  be 
sound  reason  and  good  authority  for  relaxing  it.     The 
doctrine  that  a  court  of  equity,  having  obtained  jurisdic- 
tion of  a  controversy  for  some  purpose  clearly  equitable, 
will  administer  complete  relief  in  the  one  proceeding,  wafl 
hampered  somewhat,  in  its  application,  by  the  distinction 
between  law  and  equity  and  the  necessity  that  courts  of 
equity  keep  within  the  limits  appointed  by  that  distine- 
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tion.  Where  that  distinction  and  its  eoiiseqiiences  no 
lon«^r  stand  in  the  way,  there  is  every  reason  to  hold  that 
the  power  of  courts  of  equity  to  dispose  of  the  ^^'hole  con- 
troversy is  enlarged  so  as  to  permit  the  lejj:al  as  well  as 
equitable  incidents  involved  in  a  full  deteniiination  of  the 
subject  matter  of  the  original  suit  to  be  adjudicated. 

"Wherever  the  true  spirit  of  the  reformed  procedure 
has  been  accepted  and  followed,  the  courts  not  only  per- 
mit legal  and  equitable  causes  of  action  to  be  joined,  and 
legal  and  equitable  remedies  to  be  prayed  for  and  ob- 
tained, but  will  grant  purely  legal  reliefs  of  possession, 
compc^usatory  damages,  pecuniary  recoveries,  and  the  like, 
in  addition  to  or  in  place  of  the  specific  equitable  reliefs 
demanded,  in  a  great  variety  of  cases  which  would  not 
have  come  within  the  scope  of  the  general  principle  as  it 
was  regfarded  and  acted  upon  by  the  original  e(|uity  juris- 
diction, and  in  which,  therefore,  a  court  of  e<iuity  would 
have  refrained  from  exercising  such  a  jurisdiction."  1 
Pomeroy,  Equity  Jurisprudence  (2d  (Mi.),  sec.  242. 

Conceding  that  the  nature  of  the  rt^lief  sought  by  the 
cross-petition  and  the  grounds  upon  which  it  is  sought 
do  not  of  necessity  prevent  the  defendants  from  demand- 
ing it  by  way  of  cross-suit  in  an  equitable  action,  we  have 
still  to  consider  whether  the  subject  matter  of  the  cross- 
petition  is  germane  to  the  original  i>etition  in  the  case  at 
bar  and  so  far  essential  to  the  proi)er  detcTiuination 
thereof  as  to  be  properly  the  subject  of  a  cross-suit.  We 
see  no  reason  to  doubt  that  the  matters  set  up  in  the  cross- 
petition  must  be  germane  to  the  original  suit  under  the 
code,  quite  as  much  as  under  the  chancery  practice. 
This  has  been  assumed  generally,  withcmt  much  discus- 
sion. 5  Ency.  PI.  &  Pr.  678.  The  only  relaxation  of  the 
rule  that  there  can  not  be  two  original  bills  in  one  cause, 
so  far  as  we  know,  has  been  with  resi)ect  to  cross-bills 
tetw'een  codefendants  to  foreclose  second  mortgages  or 
other  junior  liens.  The  practice  of  filing  cross-petitions 
for  this  purpose  has  always  obtained  here  and  has  been 
recognized  repeatedly,    although  not  allowed  in  strictness 
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under  the  old  practice.  But  in  such  cases  the  crossrpeti- 
tion  is  in  substance  germane  to  the  original  controversy. 
The  subject  matter  thereof  is  the  determination  of  the 
priorities  of  liens,  the  ascertainment  of  the  amounts 
thereof,  and  the  subjection  of  the  property  to  plaintiflPs 
claim.  The  defendants  who  hold  subsequent  liens  are 
given  complete  relief,  as  against  their  codefendants,  along 
these  same  lines.  That  this  practice  has  not  impaired  the 
general  rule  is  made  clear  by  the  refusal  of  the  courts  to 
allow  controversies  over  the  title,  claims  for  partition,  and 
the  like,  to  be  tried  in  suits  for  foreclosure-  Shellen- 
barger  v.  Biser^  5  Neb.  195;  Hurley  v.  Cox,  9  Neb.  230. 
We  think,  therefore,  that  a  cross-petition  is  not  main- 
tainable for  purposes  of  affirmative  relief  as  a  cross-suit 
beyond  the  requirements  of  a  complete  adjudication  upon 
the  subject  matter  of  the  original  suit  New  and  distinct 
matter,  not  maintainable  under  the  provisions  of  the  code 
as  to  counter-claims,  and  not  involved  in  a  proj^er  deter- 
mination of  the  subject  matter  of  the  original  suit,  must 
be  litigated  in  a  separate  action.  When  it  is  said  that  a 
court  of  equity  will  administer  complete  relief  and  ad- 
judicate all  controversies  between  the  parties,  the  meaning 
is  that  a  complete  decree  will  be  rendered  with  reference 
to  the  immediate  subject  matter  of  the  original  suit.  The 
subject  matter  of  that  suit  will  not  be  dealt  with  piece- 
meal. It  is  not  meant  that  all  causes  of  action  between 
the  parties,  or  some  of  them,  will  be  disposed  of  in  the  one 
cause  wh(*re  they  are  not  involved  in  a  complete  disposi- 
tion of  the  subject  matter  of  the  bill.  Stonemetz  Printers^ 
Machinery  Co,  v.  Broxcn  Folding  Machine  Co.^  46  Fed.  851; 
May  V,  Armstrong,  3  J.  J.  Marsh.  (Ky.)  260;  Ijautz  v. 
Gordon,  28  Fed.  264;  Brovmlee  v.  Warmack,  90  Ga.  775; 
Mathia^on  v.  City  of  8t.  Louis j  156  Mo.  196;  Allen  v. 
Fury,  53  N.  J.  Eq.  35.  Brovmlee  v.  Warmack,  supra,  is 
especially  in  point  Plaintiff  alleged  that  he  was  owner 
of  a  mill  and  obtained  the  water  to  operate  it  from  a 
spring  on  defendant's  land,  under  a  deed  from  defendant's 
predecessor,  whereby  he  had  the  right  to  obtain  water 
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from  the  spring  by  a  mill  race,  lie  alleged  that  defendant 
was  threatening  to  make  ditches  in  and  around  the  spring 
which  would  destroy  or  injure  his  water  supply,  and 
prayed  for  an  injunction  to  prevent  this.  The  defendant 
filed  an  answer  in  the  nature  of  a  cross-bill,  alleging  that 
the  plaintiff  had  negligently  failed  to  repair  his  mill  race 
and  had  allowed  breaches  in  the  banks,  whereby  the  water 
escaped  on  the  defendant's  land  and  damaged  it.  He 
prayed  for  a  decree  awarding  Mm  damages  therefor.  It 
was  held  that  this  was  not  germane  to  the  original  peti- 
tion and,  moreover,  was  a  cause  of  action  in  tort  which,  not 
being  set  up  by  way  of  defense  but  as  a  ground  for  affirma- 
tive relief,  was  not  the  subject  of  a  cross-bill. 

We  think  the  authorities  relied  upon  by  the  defendants 
are  in  entire  accord  with  the  ])rinciples  announced  above 
and  afford  no  justification  for  the  cross-petition  in  the  case 
at  bar.  In  Shatighncssy  ?;.  ^t.  Andrew's  Churchy  03  Neb. 
798,  an  equity  suit  was  pending  involving  possession  of  a 
church.  Afterwards  one  of  the  parties  brought  an  action 
in  ejectment  to  recover  possession  of  the  sauie  church.  The 
court  held  that  a  plea  of  another  action  pending  should  be 
sustained.  That  case,  however,  does  not  go  to  the  extent 
of  holding  that  collateral  questions  arising  out  of  the 
wrongful  possession  of  the  apfx^llants  thercnn,  such,  for 
example,  as  claims  for  damages  for  wa*ste  committed,  or  for 
damages  resulting  from  the  wrongful  exclusion  of  the  ap- 
pellee from  tlie  church,  shcmld  or  could  have  been  adju- 
dicated in  the  equity  suit.  Hmjues  v.  Union  Investment 
Co.y  35  Neb.  766,  was  a  suit  to  enjoin  a  landlord  from  dis- 
possessing a  tenant  without  paying  for  certain  furniture, 
fixtures  and  improvements,  in  accordance  with  the  provis- 
ions of  a  lease.  Here  the  subject  matter  of  the  action  was 
more  than  the  question  of  possession.  Tlie  petition  itself 
raised  the  whole  que^stion  of  the  rights  of  the  parties  with 
reference  to  the  furniture,  fixtures  and  improvements. 
DisJier  v.  Disher,  45  Neb.  100,  merely  involved  the  joinder 
of  a  legal  and  an  equitable  cause  of  action,  both  arising  out 
of  the  same  subject  matter,  in  one  petition.    In  Tulleys  v. 
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Kellcy^,  45  Neb.  220,  the  original  petition  put  in  issue  the 
right  of  one  of  the  parties  to  do  business  under  a  certain 
name  and  the  transactions  done  under  that  name  were  the 
subject  matter  of  the  litigation.     The  relief  awarded  the 
defendants  was  with  reference  to  this  very  subject  matter. 
Pittsburgh  d  C.  R.  Co.  v.  Mt.  Pleasant  &  B.  F.  R.  Co.,  76 
Pa.  St.  481,  is  very  similar  to  Shaughnessy  v.  St.  Andreufs 
Church,  supra.    The  subject  matter  of  the  equity  suit  being 
possession,  it  was  held  that  full  relief  so  far  as  possession 
was  concerned  could  be  given  in  that  proceeding.     In 
Kdrgchin  r\  Higgic,  51  111.  App.  538,  suit  was  brought  in 
equity  to  enforce  an  alleged  parol  agreement  to  lease  for 
one  year.    There  was  also  a  prayer  for  an  injunction  re- 
straining the  defendant  from  interfering  with  complain- 
ant's iKx^session.    The  cross-bill  prayed  that  plaintiff's  be 
enjoined  from  going  upon  or  occupying  the  premises  or 
interf(Ting  with  the  defendant's  possession  of  the  same  or 
exercising  any  rights  or  control  over  the  same,  and  for 
general  relief.     Upon  hearing,  the  trial  court  found  for 
the  defend«ant,  dismissed  the  original  bill  and  put  the 
cross-complainant  in  possession.     This  was  held  proi)er. 
Qrignon  v.  Black,  76  Wis.  674,  was  an  action  to  enjoin 
waste.     The  defendant  claimed  adverse  title  under  cer- 
tain tax  dc<Hls  and  prayed  that  the  petition  be  dismissed 
and  title  decreed  in  him.     The  court  said  that  as  the 
plaintiffs  had  brought  the  defendant  into  a  court  of  equity 
and  called  upon  that  court  to  give  them  relief,  because 
they  were  the  owners  in  fee  and  in  actual  possession  of 
certain  lands  to  which  the  defendant  laid  claim,  the  latter 
was  clwirly  authorized  to  come  into  the  same  court  and 
defeat  their  right  to  relief,  by  showing  they  had  no  title 
and  no  ]X)ssession ;  and  having  shown  that  such  possession 
and  title  were  in  himself  he  could  obtain  the  affirmative 
relief  to  which  his  title  and  possession  entitled  him,  as 
against  the  plaintiff. 

Under  these  authorities  the  defendants  could  un- 
doubtedly have  maintained  a  cross-petition  to  obtain 
possession,  although  that  w^ould  have  been  legal  relief, 
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because  possession  was  the  subject  matter  of  the  contro- 
versy disclosed  by  the  original  petition.  But  possession 
and  the  right  of  possession  was  all  that  the  original  peti- 
tion covered;  and  by  no  stretch  can  tfie  subject  matter  of 
the  original  suit  be  extended  further.  Claims  of  damages 
for  abuse  of  process,  for  attorneys'  fees  and  other  expenses 
in  the  several  legal  proceedings  between  the  parties,  dam- 
agen  for  deprivation  of  possession  pending  such  proceed- 
ings, injuries  done  to  the  property  while  it  was  in  the 
wrongful  possession  of  the  plaintiffs,  and  the  claim  for 
deprivation  of  the  use  of  the  adjoining  building,  are  in 
no  sense  a  part  of  the  subject  matter  of  the  original  suit 
In  some  sense  they  are  connected  with  that  subject  matter; 
but  the  connection  is  not  a  necessary  one  so  as  to  make 
it  proper  that  the  court  pass  upon  them  in  order  to 
render  a  complete  adjudication  with  reference  to  pos- 
H(^sion  and  the  right  of  possession,  which  alone  are  the 
subject  matter  of  the  original  controversy. 

One  further  point  of  practice  remains  to  be  noticed. 
AMtliin  three  days  after  the  rendition  of  the  judgment, 
the  plaintiffs  filed  a  motion  for  a  new  trial.  Afterwards, 
and  within  the  twenty  days  fixed  by  sc^ction  (577  of  the 
code,  they  executed  and  filed  the  supt^rsedeas  bond  pro- 
vided for  by  that  section,  for  the  purpose  of  an  appeal. 
Their  motion  for  a  new  trial  was  not  acted  on  by  the  court 
for  some  time  thereafter.  It  is  now  urged,  on  behalf  of 
the  defendants,  that  the  district  court  lost  all  power  to 
deal  with  the  cause  after  filing  of  the  supersedeas  bond, 
for  the  period  of  six  months  allowed  for  the  taking  of  an 
appeal,  and  was  without  jurisdiction  to  rule  upon  the 
motion  for  a  new  trial.  It  is  contended  also  that  the 
judgment  can  not  be  reviewed  upon  error  in  the  absence 
of  a  ruling  on  that  motion.  We  do  not  think  this  point 
is  well  taken.  In  the  first  place,  it  is  doubtful  whether  a 
motion  for  a  new  trial  was  required.  The  substance  of 
plaintiffs'  case  is  that  the  pleadings  will  not  sustain  the 
judgment  rendered;  that,  on  the  face  of  the  pleadings, 
defendants'  cross-petition,  upon  which  the  judgment  in 
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their  favor  proceeds,  was  not  maintainabla  That  question 
may  be  looked  into  on  petition  in  error,  although  there 
has  been  no  motion  for  a  new  trial  below.    Farris  v.  StatCy 

46  Neb.  857;  Ames  v.  Parrott^  61  Neb.  847.  Moreover,  we 
see  no  reapon  why  the  giving  of  a  supersedeas  bond  for 
the  purpose  of  an  appeal  under  section  677  of  the  code, 
should  prevent  the  district  court  from  ruling  upon  a 
motion  for  a  new  trial,  theretofore  filed,  so  as  to  enable 
the  party  giving  such  bond  to  prosecute  error,  should  he 
so  elect.  It  is  well  settled  that  an  abortive  appeal  will 
not  bar  proceedings  in  error.  Cahill  v.  Ga^itirell^  31 
Neb.  158.  The  moving  party  may  elect  whether  to  pro- 
ceed by  appeal  or  by  petition  in  error,  even  after  the 
transcript  is  filed  and  at  any  time  before  final  submission. 
Burke  v.  Cunningham^  42  Neb.  645;  Beatrice  Paper  Go. 
t\  Beloit  Iron  Works^  46  Neb.  900.  Hence,  the  mere  filing 
of  a  supersedeas  bond  for  an  appeal  can  not  operate  as 
an  election,  nor  can  the  district  court,  by  delaying  to  rule 
upon  the  motion  for  a  new  trial  till  after  the  expiration 
of  the  twenty  days  fixed  by  section  677  of  the  code  for 
giving  a  superse<leas  bond,  limit  a  party  to  one  of  two 
remedies  of  which  he  is  entitled  to  choose  either.  It  is 
true  the  suiH?rsodeas  bond  operates  from  the  time  it  is 
filed  for  the  period  of  six  months  allowed  for  taking  the 
appeal.  Kountze  v.  Erck^  45  Neb.  288;  State  Bank  of 
Nebraska  v.  Greeny  10  Neb.  130;  State  Bank  of  Nebraska 
V.  Green ^  8  Neb.  297.  Its  eflFect,  however,  is  not  to  deprive 
the  trial  court  of  all  power,  but  only  to  stay  execution 
and  prevent  enforcement  of  the  decree.    Heizer  v.  Paicsey, 

47  Kan.  33;  Neic  Brighton  d  N.  G.  R.  Go.  v.  Pittsburgh, 
Y.  d  G.  R.  Go.,  105  Pa^  St.  13. 

We  therefore  recommend  that  the  decree  be  reversed 
and  the  petition  and  cross-petition  dismissed. 

DuPFiB  and  Kirkpatriok,  00.,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
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opinion,  the  judgment  of  the  district  court  is  reversed, 
and  the  petition  and  cross-petition  are  dismissed. 


Reversed. 


State  op  Nebraska  v.  William  P.  Porter  et  al. 

Filed  June  3,  1903.     No.  12,700. 

1.  Ck>n8titational  Law.     Chapter  50,  laws  of  1899,  entitled  **An  act 

creating  a  state  registry  of  brands  and  marks,  a  state  brand  and 
mark  committee,  providing  for  brands  and  marks  upon  live  stock, 
and  repealing  chapter  fifty-one  (51)  of  the  Compiled  Statutes  of 
1897,"  is  in  conflict  with  the  constitution  and  wholly  void. 

2.  :    Brand  and  Mark  CoMMirrEE.     It  was  not  the  intention  of 


the  legislature  by  section  2  of  chapter  60,  aforesaid,  to  create  a 
new  office  to  be  filled  by  the  secretary  of  state;  but  the  provision 
in  said  section,  authorizing  the  governor  to  appoint  three  per- 
sons to  act  as  members  of  a  brand  and  mark  committee,  was  an 
abortive  attempt  to  add  to  the  number  of  executive  state  offices 
created  by  the  constitution. 

3.  Iiegislative  Intent.     The  legislature  intended  that  the  secretary  of 

state  should  retain  for  his  services,  as  a  member  of  the  brand 
and  mark  committee,  twenty  per  cent,  of  all  the  fees  received  for 
recording  brands  and  marks. 

4.  Koney  Beceived  XTnd«r  Color  of  Office.    Money  received  by  the  sec- 

retary of  state  for  recording  brands  and  marks,  under  the  pro- 
visions of  the  act  of  1899,  was  not  received  by  virtue  of  his  office, 
but  under  co'lor  of  his  office. 

5.  Official  Bond:    Sureties.    The  sureties  on  official  bonds  do  not  un- 

dertake to  answer  for  acts  done  by  their  principal  under  color  oX 
his  office,  but  only  for  acts  done  by  virtue  of  his  office. 

6.  Fees:  Estoppel.    The  state  has  no  legal  title  to  any  part  of  the  fees 

received  by  the  secretary  of  state  for  recording  brands  and  marks 
under  the  provisions  of  the  act  of  1899;  but  that  officer  having, 
in  collecting  such  fees,  assumed  to  act  in  an  official  capacity, 
the  law  does  not  permit  him,  when  called  to  account  by  the  state, 
to  deny  that  he  so  acted. 

7.  Demurrer:    Conclusions  of  Law.     A  general  demurrer  admits  the 

truth  of  all  material  facts  well  pleaded,  but  does  not  admit  conclu- 
sions of  law. 
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8.  Official  Kisconduct  Not  Establislied.  Official  misconduct  la  not 
established  by  showing  that  trust  funds  have  been  used  by  a  public 
offiQer  for  the  very  purpose  the  legislature  and  the  owners  of  the 
funds  intended  they  should  be  used. 

Error  to  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  District  Judgb.    Reversed  in  pari. 

Frank  N.  Prouty  Attorney  General,  Norris  Brown  and 
William  B.  Rose^  for  the  state. 

Benjamin  F.  Johnson,  PoaiI  F.  Clark  and  Charles  8. 
Allen^  contra. 

Sullivan,  O.  J. 

This  was  an  action  on  the  official  bond  of  ex-secretary  of 
state,  William  P.  Porter.  The  petition  charges  that  the 
money  claimed  by  the  state  was  received  by  Porter  under 
the  provisions  of  chapter  50,  laws  of  1899,  since  repealed, 
and  that  part  of  it  was  applied  to  his  own  use  and  the 
remainder  paid  out  to  S.  E.  Starrett,  a  clerk  in  his  office, 
for  services  rendered  in  keeping  the  records  of  the  brand 
and  mark  committee.  The  trial  court  was  of  opinion  that 
the  facts  pleaded  did  not  constitute  a  cause  of  action, 
and  rendered  judgment  on  the  merits  in  favor  of  all  the 
defendants.  The  case  was  submitted  in  this  court  upon 
the  theory  that  the  act  of  1899  was  a  valid  law,  but  this 
theory  we  can  not  accept.  It  was  not  valid ;  in  whatever 
light  it  is  viewed,  it  clashed  with  the  constitution;  there 
was  not  an  enforceable  provision  in  it;  from  the  beginning 
to  the  end  it  was  absolutely  and  utterly  null.  We  are 
aware  that  a  like  act  was  sustained  by  the  supreme  court 
of  South  Dakota  in  State  v.  Roddle,  12  S.  Dak.  433,  on 
the  assumption  that  it  was  the  intention  of  the  legisla- 
ture to  create  a  new  office  to  be  filled  by  the  secretary  of 
state,  but  the  South  Dakota  constitution  is  different  from 
ours.  If  we  were  to  follow  State  v.  Roddle,  we  would 
have  to  affirm  the  judgment  of  the  district  court,  not 
however  on  the  ground  that  the  act  was  valid,  but  on  the 
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ground  tliat  the  money  in  question  was  not  received  under 
color  of  the  oflBce  of  secretary  of  state.  By  adopting  the 
theory  upon  which  State  v.  Roddle  was  decided,  we  would 
avoid  one  constitutional  objection  to  the  act,  but  in  doing 
Ko  would  encounter  three  others,  namely:  (1)  that  the 
legislature  has  no  power  to  create  a  new  executive  state 
office;  (2)  that  no  officer  of  the  executive  department  is 
eligible  to  any  other  state  office  during  the  term  for  which 
he  was  elected;  and  (3)  that  the  power  to  fill  an  office 
by  election  or  appointment  does  not  in  any  case  belong 
to  the  legislature. 

While  it  is  entirely  certain  that  the  legislature  did 
attempt  by  the  act  of  1899  to  add  to  the  number  of  execu- 
tive state  offices  created  by  the  constitution,  there  is,  we 
think,  in  the  act  itself  clear  and  unmistakable  evidence 
that  the  legislative  purpose  was  to  impose  new  duties  on 
the  secretary  of  state  and  not  to  create  for  him  a  new 
office.  To  hold  that  the  intention  was  to  create  a  new 
office,  would  be  to  hold  that  the  law  could  not,  in  any 
event,  be  executed  if  the  secretary  of  state  should  refuse 
to  qualify.  Thus  far  it  has  not  been  found  necessary  in 
this  state  to  provide  for  the  filling  of  remunerative  offices 
by  conscription.  When  it  is  thought  that  the  services 
of  a  particular  individual  are  indispensable  to  the  public, 
his  friends  may  appeal  to  his  patriotism,  but  the  state 
can  not,  under  existiixg  laws,  coerce  him.  Acceptance  of 
office  by  taking  the  constitutional  oath  is  and  in  its  very 
nature  must  be  a  voluntary  act.  The  fact  that  there  is 
no  provision  for  a  bond  to  be  given  by  the  secretary  of 
state  as  a  member  of  the  brand  and  mark  committee  is 
also  evidence  against  the  contention  of  defendants  that 
the  act  should  be  interpreted  as  creating  a  new  office  to 
be  filled  by  legislative  appointment;  but,  perhaps  stronger 
evidence  of  the  legislative  purpose  is  to  be  found  in  the 
provisions  which,  in  effect,  authorize  the  deputy  secre- 
tary of  state  to  receive  fees  and  file  and  record  papers. 
The  act  of  1899  provided  that  the  secretary  of  state  should 
receive  a«  compensation  for  his  services  twenty  per  cent 
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of  the  fees  received  for  recording  brands  and  marks.  State 
V.  RoddlCy  supra.  This  provision  was  clearly  unconstitu- 
tional {Moore  v.  State ^  53  Neb.  831),  but  it  was  not  an 
essential  part  of  the  act.  The  provision  that  vitiated  the 
entire  statute  was  the  one  authorizing  the  governor  to 
appoint  three  members  of  the  brand  and  mark  commit- 
tea  By  section  1,  article  V  of  the  constitution,  it  is  de- 
clared that : 

"The  executive  department  shall  consist  of  a  governor, 
lieutenant  governor,  secretary  of  state,  auditor  of  public 
accounts,  treasurer,  superintendent  of  public  instruction, 
attorney  general,  and  commissioner  of  public  lands  and 
buildings." 

And  by  section  26  of  the  same  article  it  is  further  de- 
clared: 

"No  other  executive  state  office  shall  be  continued  or 
created,  and  the  duties  now  devolving  upon  officers  not 
provided  for  by  this  constitution  shall  be  performed  by 
the  officers  herein  created." 

The  act  of  1899  assumed  to  vest  the  brand  and  mark 
committee  with  executive  powers  and  jurisdiction  through- 
out the  state.  This  being  so,  the  members  of  the  commit- 
tee would,  if  the  act  were  valid,  be  executive  state  officers. 
But  as  there  can  be  no  executive  state  offices  other  than 
those  mentioned  in  section  1,  article  V  of  the  constitution, 
the  legislation  we  are  considering  was,  of  course,  abortive 
and  void.  In  re  Railroad  Commissioners^  15  Neb.  679; 
Pacific  Express  Go.  v.  Cornell^  59  Neb.  364;  Nebraska 
Telephone  Go.  v.  Gomellj  59  Neb.  737. 

Porter  having  no  authority,  in  any  case,  to  receive  fees 
paid  to  him  for  services  rendered  as  secretary  of  state, 
and  the  fees  in  question  having  been  paid  and  received  for 
the  use  and  benefit  of  the  brand  and  mark  committee  and 
not  for  the  use  or  benefit  of  the  state,  it  is  entirely  clear 
under  the  previous  decisions  of  this  court  that  the  defend- 
ant sureties  are  not  liable,  and  that  the  judgment  in 
their  favor  is  right.  Huff  mam,  v.  Koppelkom,  8  Neb.  344; 
Ottenstem  v.  Alpaugh,  9  Neb.  237;  State  V.  Holeomby  46 
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Neb.  612;  State  v.  Mowe^  56  Neb.  82.  The  money  in 
question  did  not  come  into  Porter's  hands  by  virtue  of  his 
office,  but  under  color  of  his  qfflce;  he  had  no  legal  right 
to  receive  it  as  secretary  of  state  and  consequently  it  was 
not  within  the  terms  of  his  official  bond.  Besides  the 
sureties  have  done  nothing  to  preclude  them  from  assert- 
ing the  truth,  and  the  truth  is  that  the  state  has  no  l^al 
title  to  any  part  of  the  fees  received  under  the  provisions 
of  the  act  of  1899.  Those  fees  were  not  paid  for  official 
services;  they  were  not  earned  by  the  performance  of  any 
official  act.  They  were  paid  and  received  in  accordance 
with  the  legislative  intent  that  eighty  per  cent,  of  them 
should  go  to  the  members  of  the  brand  and  mark  commit- 
tee, and  that  the  remainder  should  be  used  in  defraying 
expenses.  But,  while  the  state  is  not  entitled  to  a  judg- 
ment against  the  sureties,  its  claim  against  Porter  is  on  a 
different  footing.  In  receiving  the  money  which  the  state 
is  now  seeking  to  recover.  Porter  assumed  to  act  in  an 
official  capacity;  by  his  conduct  he  asserted  that  he  was 
exercising  a  power  derived  from  the  state,  and  this  asser- 
tion he  can  not  now  repudiate.  The  admission  which  his 
conduct  implied  is,  for  the  purposes  of  this  case,  indis- 
putable. Having  claimed  to  act  under  the  authority  of 
the  state  in  collecting  the  fees  paid  for  recording  brands 
and  marks,  he  can  not  now,  consistently  with  good  faith 
and  righteous  conduct,  deny  that  he  so  acted.  Blaco  v. 
State,  58  Neb.  557;  People  v.  Smneford,  77  Mich.  573; 
People  V.  Van  Ness,  79  Cal.  84. 

If  then  the  fees  retained  by  Porter  be  considered  as 
having  been  received  for  services  rendered  by  him  as  secre- 
tary of  state,  the  conclusion  is  inevitable  that  he  must 
account  for  them.  Before  leaving  this  branch  of  the  case, 
it  may  be  well  to  notice  the  suggestion  of  the  attorney 
general  that  the  validity  of  chapter  50,  laws  of  1899,  is 
affirmed  by  the  petition  and  admitted  by  the  demurrer. 
It  is,  to  be  sure,  an  elementary  rule  of  pleading  that  a 
general  demurrer  admits  the  truth  of  every  material  fact 
well  pleaded ;  but  the  assertion  that  a  domestic  statute  is 
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valid  is  not  an  allegation  of  fact,  it  is  a  conclusion  of  law, 
and  in  this  ca^e  an  obyiously  erroneons  one. 

The  claim  that  the  state  is  entitled  to  recover  the  sum 
of  1595.05  paid  to  S.  E.  Starrett  for  keeping  the  records 
of  the  brand  and  mark  committee,  is  grounded  on  the  fact 
that  Starrett  was  a  clerk  in  the  office  of  the  secretary  of 
state,  and  was  receiving  from  the  state  for  his  services  as 
such  clerk  a  salary  of  flOO  a  month.  It  is  undoubtedly 
true  that  a  person  in  the  public  service  must  discharge  all 
the  duties  pertaining  to  his  office  or  employment,  for  the 
comi>ensatioii  fixed  by  law.  As  a  clerk  in  Uie  office  of  the 
secretary  of  state,  Starrett  was  not  entitled  to  extra  com- 
pensation for  any  services  which,  in  contemplation  of  the 
legislature,  were  within  the  scope  of  his  employment  But, 
very  clearly,  it  was  no  part  of  his  duty  to  keep  the  records 
of  the  brand  and  mark  committee.  The  le^slature  not 
only  intended  that  those  records  should  be  kept  by  whom- 
soever the  secretary  of  state  might  employ  for  that  pur- 
pose, but  it  also  intended  that  whoever  did  the  work 
should  receive  pay  for  his  services  out  of  the  expense  fund 
provided  for  by  section  3  of  the  act  of  1899.  If  Starrett 
actually  kept  the  records  he  earned  the  money  which  he 
received,  and  is  entitled  to  retain  it.  Whether,  while  he 
was  keeping  those  records,  he  neglected  his  other  duties 
and  failed  to  earn  the  salary  provided  for  by  the  legisla- 
tive appropriation,  is  a  question  not  raised  by  this  record. 
It  may,  however,  be  remarked  in  passing  that  there  is  no 
presumption  that  he  was  an  unfaithful  servant.  The 
1696.05  having  been  used  for  the  very  purpose  the  le^sla- 
ture  and  the  persons  who  jmid  it  in — the  i)ersons  to  whom 
it  really  belonged — ^intended  it  should  be  used,  it  would 
be  a  perversion  of  language  to  say  that  it  was  misappro- 
priated. In  Cornell  v.  Irvine^  56  Neb.  657,  it  was  held 
that  a  contract  between  the  regents  of  the  university  and 
a  commissioner  of  this  court,  by  the  terms  of  which  the 
latter  was  to  receive  compensation  from  the  state  for  lec- 
tures delivered  to  the  law  class  was  valid  and  enforceable, 
in  spite  of  the  fact  that  all  of  such  lectures  were  delivered 
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during  usual  business  hours  and  some  of  them,  at  least, 
at  a  time  when  presumably  court  was  in  sejssion.  Uuless 
this  decision  is  wrong,  the  payment  to  Starrett  was  mani- 
festly right.  Indeed  we  are  fully  persuaded  that  the  pay- 
ment was  not  a  misappropriation  of  the  money  whether 
the  decision  is  right  or  wrong.  Shrpard  r.  fJastcrling^ 
61  Neb.  882.  The  judgment  in  favor  of  the  sureties  is 
aflBrmed,  but  tlie  judgment  in  favor  of  Porter  is  reversed. 

Hevebsed  in  part. 

Sedgwick,  J.,  concurring. 

When  money  had  been  paid  into  the  office  of  the  secre- 
tary of  state  for  these  fees,  to  whom  did  it  belong?  In 
Blaco  t\  i^tatCj  58  Neb.  557,  the  action  was  on  the  bond 
of  the  state  oil  inspector.  One  defense  was  that  the  act 
providing  for  the  state  oil  inspector  was  unconstitutional 
and  void,  and  it  was  held  that  this  defense  was  not 
available  to  the  sureties  on  the  bond.  This  must  have  l)een 
uxx)n  the  theory  that  the  money  belonged  to  the  state, 
because,  whatever  might  be  the  default  of  the  oil  inspector 
or  his  sureties,  the  state  could  not  recover  the  money  from 
them  that  did  not  belong  to  it.  The  act  being  void,  the 
state  could  not  have  demanded  and  enforced  the  fees  for 
the  inspection  of  oil.  And  so  in  this  case  the  act  being 
void,  the  state  could  not  have  demanded  the  payment  of 
the  fees  for  registering  the  brands  and  marks. 

It  will  be  noticed  from  the  wording  of  the  statute  that 
all  the  fees  are  to  be  paid,  not  to  Mr.  Porter,  but  into  the 
office  of  the  secretary  of  state,  and,  of  course,  when  so  paid 
into  the  office  of  the  secretary  of  state  would  be  the  prop- 
erty of  the  state  until  legally  disposed  of. 

The  fact  that  the  statute  was  invalid,  does  not  affect 
the  ownership  of  the  money  when  paid  to  the  state.  The 
various  parties  paid  these  fees  into  the  office  of  the  secre- 
tary of  state,  to  secure  rights  which  they  supposed  the 
state  was  guaranteeing  to  them  in  consideration  of  those 
fees.  The  statute  being  invalid,  and  no  rights  in  fact  be- 
17 
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ing  secured  by  these  parties  in  consideration  of  this  pay- 
ment, it  does  not  necessarily  follow  that  the  money  which 
they  had  paid  to  the  state  for  these  rights  did  not  thereby 
be(*ome  the  proi>erty  of  the  state.  The  payments  were 
voluntary  on  their  part.  They  are  presumed  to  have 
known,  at  the  time,  that  the  act  was  invalid,  and  paid 
the  money  supposing  and  intending  that  it  was  a  payment 
to  the  state.  They  are  not  now  complaining  nor  disputing 
the  right  of  tlie  state  to  the  money  so  paid.  Even  if  they 
had  valid  claims  against  the  state  in  amounts  equal  to 
the  i)ayments  they  had  so  made,  yet  the  payments  made 
by  them  were  not  in  the  nature  of  special  deposits,  but 
were  general  payments  to  the  state,  and  they  had  no  claim 
upon  the  identical  money  paid  in.  At  most,  they  could 
only  claim  that  the  state  was  indebted  to  them  in  the 
amounts  they  had  contributed  to  its  fund.  There  can  be 
no  doubt  that  the  state  became  entitled  to  the  money 
when  paid  into  the  office  of  the  secretary,  and  the  question 
is,  wh(»ther  it  has  been  legitimately  paid  out  by  the  secre- 
tary of  state,  or  properly  accounted  for  by  him.  If  not, 
he  is  liable  to  the  state  therefor.  There  is  no  doubt  of  his 
liability  for  the  twenty  per  cent,  retained  by  him  for  his 
services. 

2.  Did  the  secretary  of  state  properly  pay  the  money 
to  Starrett  for  his  services?  If  this  statute  were  valid, 
there  can  be  no  doubt  that  it  should  be  construed  that  it 
was  intended  that  twenty  per  cent,  when  paid  in  should 
be  the  property  of  the  state.  The  language  is,  "twenty  per 
cent,  of  all  of  such  f(M*a  so  paid  into  said  office  ♦  ♦  ♦ 
shall  constitute  a  fund  out  of  which  to  defray  the  ex- 
penses," etc.  It  was  not  intended  that  the  whole  of  said 
twenty  per  cent,  should  necessarily  be  paid  to  defray  the 
expenses,  but  such  part  thereof  as  should  be  found  neces- 
sary for  that  purpose.  The  words  "out  of  will  admit  of 
no  other  construction.  If  a  sum  of  money  is  paid  into  the 
office  of  the  secretary  of  state  and  a  part  of  it  is  paid  out 
for  necessary  expenses,  the  remainder  will,  of  course,  be 
the  property  of  the  state,  and  by  like  reasoning  the  whole 


Vol.  69]  JANUARY  TERM,  1903.  211 


state  V.  Porter. 


would  be  the  property  of  the  state  until  paid  out  for  the 
necessary  expenses. 

Starrett  was  a  clerk  in  the  office  of  the  secretary  of 
stata  His  compensation  was  fixed  by  law  at  fl,200  a 
year.  The  statute  contemplated  that  the  twenty  per  cent. 
should  be  used  so  far  as  necessary  to  defray  the  expenses 
of  the  secretary  of  state  incident  to  the  discharge  of  his 
duty  as  a  member  of  the  committee.  Was  this  payment 
to  Starrett  a  necessary  expenditure?  If  the  act  were 
valid,  the  answer  would  clearly  be  that  the  expenditure 
was  not  necessary.  The  state  furnished  the  secretary  with 
a  clerk  and  paid  him  a  prescribed  salary.  If  the  clerical 
force  so  furnished  the  secretary  was  sufficient  to  i)erform 
the  necessary  work  of  the  office,  it  clearly  was  unnecessary 
to  pay  out  this  money  for  clerk  hire.  The  money  being 
the  money  of  the  state,  and  the  clerical  work  of  the  secre- 
tary's office  being  increased  by  the  additional  duties  as- 
sumed by  that  office,  it  can  not  be  said  that  the  expendi- 
ture was  necessary,  unless  it  became  necessary  to  employ 
additional  clerical  help  in  the  office.  The  additional  work 
was  in  the  office  of  the  secretary  of  state  and  it  was  done 
by  the  clerical  force  attached  by  law  to  that  office,  and  for 
which  the  law  prescribed  the  salary  to  be  paid.  It  was 
not.  for  the  secretary  to  determine  that  the  extra  work 
in  his  office,  occasioned  by  the  recording  of  the  marks  and 
brands,  rendered  the  duties  of  the  clerk  so  onerous  that 
the  salary  provided  by  law  was  inadequate.  The  clerk 
was  able  to  perform  the  duties,  and  if  the  salary  was  in- 
sufficient the  remedy  was  with  the  legislature. 

The  secretary  did  not  necessarily  incur  any  additional 
expenses  on  account  of  the  discharge  of  his  supposed  du- 
ties as  a  member  of  this  committee,  and  the  appropriation 
of  this  money  for  that  purx)ose  was  unauthorized  by  the 
language  of  the  statuta  But  the  statute  was  invalid. 
The  money,  as  we  have  seen,  belonged  to  the  state,  and 
there  was  no  authority  for  paying  it  to  Starrett.  The  de- 
murrer should  have  been  overruled,  and  judgment  entered 
against  the  defendant  Porter  for  the  amount  claimed. 
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Michael  Lamb  v.  State  of  Nebraska. 

Filed  June  3,  1903.    Na  12,827. 

1.  Criminal  Law:  Aides,  Abetter  ob  Pbocubeb.  One  by  whose  Incite- 
ment or  instigation  a  felony  is  committed,  when  he  is  neither 
actually  nor  constructively  present,  is  an  aider,  abetter  ar  pro- 
curer within  the  meaning  of  section  1  of  the  criminal  code. 

2. :   ,    Section  1  of  the  criminal  code  which  was  adopted 

in  1873,  is  applicable  to  all  acts  made  felonies  by  subsequent  legis- 
lation. 

3.  Information:    Dbmitbber.     An  information   which,  after  charginfr 

larceny  in  the  usual  form,  alleges  in  substance  that  the  defendant 
did  feloniously  and  purposely  aid,  abet  and  procure  the  thief  to 
commit  the  crime,  is  not  demurrable  on  the  ground  that  it  states 
a  mere  legal  conclusion. 

4.  Jury.     A  person  informed  against  for  a  felony,  after  the  regular 

panel  has  been  discharged,  may  be  lawfully  tried  by  a  jury  sum- 
moned under  the  proYisions  of  section  664  of  the  code. 

6.  Instructions.     An   instruction,  which   Informs  the  jury  that  the 

material  facts  charged  in  the  information  must  be  established  by 
the  evidence  beyond  a  reasonable  doubt,  is  unobjectionable,  if 
supplemented  by  other  instructions  clearly  indicating  what  facts 
are  material. 

6. :   CiBcuMSTANTiAL  EvmENCE.    The  court  in  efPect  charged,  (1) 

that  circumstantial  evidence,  to  warrant  a  conviction,  must  be  or 
such  a  character  as  to  exclude  every  reasonable  hypothesis  ex- 
cepting only  the  one  implying  defendant's  guilt;  (2)  that  every 
incriminating  circumstance  which  may  be  considered  as  evidence 
of  guilt  must  be  proved  to  a  moral  certainty  or  beyond  a  rea- 
sonable doubt.  Held,  To  be  a  correct  statement  of  the  law  and 
to  include  every  material  feature  of  the  instructions  upon  that 
point  requested  and  refused. 

7.  Evidence.     The  word  "evidence,"  when  used  in  an  instruction,  is 

understood  to  include  all  the  means  employed  at  the  trial  to  ascer- 
tain the  truth  respecting  the  matters  in  dispute. 

8.  Larceny:  Evidence.    On  the  trial  of  an  information  charging  larceny 

of  cattle,  it  is  not  error  to  receive  in  evidence  the  hides  of  the 
animals  obtained  from  a  packing  house  In  another  state. 

9. :    .    A  photograph,  used  for  the  purpose  of  Identifying 

a  person  implicated  in  the  theft  of  cattle,  is  admissible  in  evi- 
dence without  showing  when,  where  or  by  whom  it  was  taken. 

10.  Declarations.  On  the  trial  of  a  person  charged  with  instigating 
another  to  steal  cattle,  the  declarations  of  the  thief  while  en- 
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gaged  In  the  perpetration  of  the  crime  are  admissible  in  evlJence 
as  part  of  the  res  gestae. 

11. :    CoxspiKACY.    When  a  conspiracy  is  once  shown  to  exist  hy 

the  requisite  quantum  of  proof,  the  acts  and  declarations  of  each 
of  the  conspirators,  in  furtherance  of  the  common  design,  are  the 
acts  and  declarations  of  all. 

IZ.  Conspiracy.    A  conspiracy  to  steal  and  sell  cattle  does  not  end  with 
the  theft,  but  continues  at  least  until  the  sale  has  been  made. 

13.  Instructions.     Instructions   tendered   and   refused   examined   and 

found  to  contain  no  correct  and  pertinent  proposition  of  law,  not 
embraced  in  the  general  charge. 

14.  Instruction  Not  Based  on  Evidence.     There   being  no  evidence 

tending  to  prove  that  defendant  was  present  when  the  alleged 
crime  was  committed,  it  was  not  error  to  refuse  to  instruct  on  the 
assumption  that  he  was  present. 

15.  Defendant's  Failure  to  Testify.    The  prohibition  contained  in  sec- 

tion 473  of  the  criminal  code  against  referring  to,  or  commenting 
upon,  the  failure  of  an  accused  person  to  testily,  was  intended 
as  a  restraint  upon  the  prosecuting  attorney  and,  to  some  extent, 
upon  the  court  as  well. 

Ifi.  Evidence.    Evidence  examined,  and  found  sufficient  to  support  the 
verdict. 

Error  to  the  district  court  for  Greeley  county :  John  K. 
Thompson,  District  Judge.     Affirmed. 

Thomas  J,  Doyle^  Vrvorge  W,  Bcrije,  H,  (J.  Vail  and 
John  M.  Rayany  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  (icneral^  and  Xorri^  Browriy 
contra. 

Sullivan,  C.  J. 

Michael  Lamb,  a  Greeley  county  farmer,  was  informed 
against  under  8e<*tion  1  of  the  criminal  code  which  is  in 
part  as  follows : 

"If  any  person  shall  aid,  abet  or  procure  any  other  per- 
son'to  commit  any  felony,  every  person  so  offending  shall, 
upon  conviction  thereof,  be  imprisoned  in  the  penitentiary 
fop  any  time  between  the  respective  perio<j8  for  which  the 


214  KEBRASKA  REt»ORtg.  [Vol.  6d 


Lamb  v.  State. 


principal  offenders  could  be  imprisoned  for  the  principal 
offense." 

The  trial  resulted  in  a  conviction.  The  sentence  im- 
posed is  imprisonment  in  the  penitentiary  for  a  term  of 
nine  years.  On  account  of  the  severity  of  the  punishment, 
and  because  counsel  for  defendant  seem  to  be  deeply 
penetrated  by  the  conviction  that  the  jury  who  found  thdr 
client  guilty  was  touched  and  swayed  by  a  hostile  public 
sentiment,  we  have  gone  over  the  entire  record  with  the 
utmost  care. 

One^s  first  impression  after  reading  the  bill  of  excep- 
tions is  that  the  conclusion  reached  by  the  jury  was  the 
only  one  possible ;  and  this  impression  is  not  in  the  least 
weakened  by  reflection  or  by  counsel's  analysis  of  the 
evidence.  If  Lamb  is  not  guilty,  he  is  the  victim  of  a 
most  extraordinary  combination  of  circumstances.  The 
errors  assigned  are  too  numerous  to  be  separately  noticed 
in  this  opinion.  They  are,  for  the  most  part,  without 
color  or  semblance  of  merit  The  main  facts  which  the 
evidence  adduced  by  the  state  establishes  or  tends  to  prove 
are  briefly  these: 

On  the  morning  of  April  23,  1902,  two  bunches  of  fat 
cattle  from  (Jreeley  county  were  moving  on  converging 
lines  toward  Cedar  Eapids,  a  shipping  station  on  the 
Union  Pacific  road  in  Boone  county.  One  bunch,  conr 
sisting  of  ten  head  of  steers,  w^as  in  charge  of  Harry  Hill 
and  Verne  Stewart.  These  cattle  belonged  to  the  firm  of 
Rooney  &  Company  and  had  been  stolen  the  night  before. 
The  other  bunch,  consisting  of  cows,  heifers  and  steers, 
was  owned  by  the  defendant  and  under  his  personal  con- 
trol. Hill  and  Stewart  were  first  to  arrive  at  Cedar 
Rapids.  They  put  the  stolen  cattle  in  the  shipping  yard 
and  then  rode  back  in  the  direction  from  which  the  de 
fendant  was  coming.  A  short  distance  from  town  they 
found  him  with  his  cattle  loitering  by  the  roadside.  They 
stopped,  dismounted  and  talked  with  Lamb  for  a  few 
minutes  and  then  separated.  Stewart  went  toward  the 
Lamb  farm  and  Hill  turned  back  and  helped  drive  the 
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cattle  to  Cedar  Rapids  where  they  were  put  into  the  ship- 
ping yard  with  the  stolen  steers.  Afterwards,  on  the  same 
day,  the  two  bunches,  making  just  a  car-load,  were  con- 
signed to  a  South  Omaha  commission  firm,  by  whom  they 
were  sold.  Lamb  accompanied  the  cattle  to  South  Omalia 
and  received  from  the  consignee  the  entire  proceeds  of  the 
sala  Hill,  on  the  afternoon  of  April  23,  was  seen  leaving 
Cedar  Bapids  riding  his  own  horse  and  leading  the  de- 
fendant's. Hill  worked  for  Lamb  in  1891,  and  both  he 
and  Stewart  were  at  the  Lamb  residence  less  than  a  week 
before  the  Rooney  cattle  were  stolen.  One  of  the  wit- 
nesses for  the  state  who  met  Lamb  on  the  road  to  Cedar 
Rapids  suggested  to  him  that  he  did  not  have  enough 
cattle  to  make  a  car-load.  To  this  suggestion  Lamb  re- 
plied that  he  intended  to  buy  a  few  more  after  he  got  to 
town.  The  hypothesis  of  the  state  was  that  defendant  in- 
cited and  instigated  Hill  and  Stewart  to  steal  the  ten 
head  of  steers  from  Rooney  &  Company,  and  that  the 
meeting  at  Cedar  Rapids  and  the  shipment  and  sale  of 
the  cattle  came  about,  not  by  accident,  but  in  accordance 
with  a  carefully  prearranged  plan.  The  theory  of  the 
defense  was  that  Lamb  drove  twenty-five  head  of  cattle 
from  his  farm  to  Cedar  Rapids  on  the  morning  of  April 
23,  and  that  all  the  cattle  shipped  by  him  to  South  Omaha 
on  that  day  were  his.  He  did  not  himself  testify  in  sup- 
port of  this  theory,  but  he  produced  several  witnesses  who 
gave  evidence  tending  to  sustain  it.  Hill  was  present  at 
the  trial,  but  did  not  testify.  That  Hill  and  Stewart  stole 
the  steers  in  question  and  drove  them  to  C^ar  Rapids  is 
indisputably  established.  And 'in  view  of  the  inculpatory 
circumstances  already  mentioned,  and  others  of  less  im- 
portance to  which  no  reference  has  been  made,  it  is,  in 
our  opinion,  morally  certain  that  what  the  defendant  and 
Hill  and  Stewart  did  on  April  23  was  preconcerted ;  that 
every  act,  including  the  theft  of  the  cattle,  was  an  act 
done  in  the  execution  of  a  common  design.  The  law  of 
the  case  is  very  plain.  If  the  cattle  were  stolen  as  alleged, 
and  it  Lamb  was  an  accessory  before  the  fact,  that  is,  if 
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by  his  command,  request,  advice  op  suggestion  the  crime 
was  committed  when  he  was  neither  actually  nor  con- 
structively present,  he  was  an  aider,  abetter  or  procurer 
within  the  meaning  of  the  statute  above  quoted.  Walrath 
V.  State,  8  Neb.  80;  Hill  v.  State,  42  Neb.  503;  Dixon  v. 
State,  46  Neb.  298;  Casey  v.  State,  49  Neb.  403. 

We  will  now  notice  specifically  the  points  most  strongly 
urged  in  support  of  the  claim  that  the  conviction  was  the 
result  of  errors  committed  by  the  district  court  at  and 
before  the  trial.  The  demurrer  to  the  information  was, 
in  our  judgment,  rightly  overruled.  The  facts  pleaded 
constitute  a  crime.  Cattle  stealing  has  been  a  felony  since 
1895;  and  section  1  of  the  criminal  code  in  plain  terms 
declares  that  any  person  who  procures  another  to  commit 
a  felony  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary. The  theory  of  counsel  for  defendant,  that  this 
section,  which  was  adopted  in  1873,  has  no  reference  to 
acts  made  felonies  by  subsequent  legislation,  hsB  no 
foundation  in  the  language  of  the  section,  nor  in  reason, 
judicial  decisions  or  legal  analogy.  The  offense  is  charged 
in  the  usual  manner;  approved  forms  were  closely  fol- 
lowed, and  it  can  not  be  said  that  the  defendant  was  not 
fairly  apprised  of  the  criminal  conduct  imputed  to  him 
in  the  information.  Maxwell,  Criminal  Procedure,  497; 
9  Ency.  Forms,  739;  Wharton,  Criminal  Law  (8th  ed,), 
sec.  221;  Cominomtealth  v,  Adams,  127  Mass.  15. 

The  motion  to  quash  the  special  panel  because  it  was 
not  composed  of  men  whose  names  had  been  selected  by 
the  county  board  was  properly  overruled.  Before  the 
infomiaticm  was  filed,  the  law  cases  for  the  April  term 
had  been  disposed  of  and  the  regular  jury  had  been  dis- 
charged. It  was,  therefore,  entirely  proj)er  for  the  court 
to  proceed  under  the  authority  conferred  by  section  664 
of  the  coda  Carroll  v.  State,  53  Neb.  431;  Dinsmore  v. 
State,  61  Neb.  418. 

In  the  sixth  paragraph  of  the  court's  charge,  it  is  said 
that  proof  beyond  a  reasonable  doubt  of  every  material 
fact  alleged  in  the  information  is  essential  to  a  conviction. 
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This  instruction  is  assailed,  but  we  think  it  is  neither 
positively  nor  negatively  bad.  It  embodies  a  correct  pro- 
position of  law ;  it  is  good  as  far  as  it  goes ;  and  it  is 
adequately  supplemented  by  other  instructions  in  which 
there  is  a  clear  statiMnent  of  the  facts  which  the  state  was 
required  to  prove.  There  seems  to  be  no  reason  at  all 
for  supposing  that  the  jury  misconceived  the  issue. 

The  action  of  the  court  in  giving  and  refusing  instruc- 
tions on  the  subject  of  circumstantial  evidence  is  approved. 
The  propositions  given  were:  (1)  that  circumstantial  evi- 
dence, to  warrant  a  conviction,  must  be  of  such  a  char- 
acter as  to  exclude  everj'^  reasonable  hj^pothesia  excepting 
only  the  one  implying  defendant's  guilt;  (2)  that  every 
incriminating  circumstance  which  the  jury  are  authorized 
to  consider  as  evidence  of  guilt  must  be  establisht^d  to  a 
moral  certainty,  or  beyond  a  reasonable  doubt.  These  are 
con-ect  statements  of  the  law  {Davis  i\  State,  51  Neb.  301 ; 
Morgmi  t\  State,  51  Neb.  672;  Johnson  v.  State,  53  Neb. 
103;  Smith  r.  State,  61  Neb.  296),  and  the  diflference  be- 
tween them  and  the  instructions  refused  is  merely  a  differ- 
ence in  phraseology. 

Instruction  No.  14,  dealing  with  the  testimony  of  im- 
peached witnesses,  is  criticised  on  the  assumption  that  it 
ignores  the  element  of  corroboration  by  circumstances. 
Evidence  includes  all  the  means  by  which  an  alleged 
matter  of  fact  is  established  or  disprovcni.  So  when  the 
court  told  the  jurj^  that  they  were  at  liberty  to  disregard 
the  testimony  of  impeached  witnesses,  except  in  so  far 
as  they  had  been  corroborated  by  other  trustworthy  evi- 
dence, he  did  not  exclude  from  their  consideration  cor* 
roborative  circumstances. 

We  have  examined  all  the  instructions  tendered  by 
counsel  for  defendant  and  refused  by  the  court,  and  find 
in  them  no  correct  and  pertinent  proposition  of  law  that 
is  not  embraced  in  the  general  charge.  The  accusation 
against  Lamb  was  that  he  "did  aid,  abet  and  procure" 
Harry  Hill  to  steal  the  Rooney  cattle.  Counsel  for  de- 
fendant, at  the  trial  in  the  court  l>elow  and  in  the  argu- 
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meat  here,  seem  to  have  overlooked  tho  fact  that  a  c<m- 
viction  was  warranted  by  proof  of  any  act  done  or  word 
spoken  which  in  legal  contemplation  amounted  to  either 
aiding,  abetting  or  procuring.  The  jury  were  justified 
in  finding  the  defendant  guilty,  without  determining  just 
what  he  said  or  did  to  incite  or  induce  Hill  and  Stewart 
to  steal  the  cattle. 

The  declarations  made  by  Hill,  while  on  the  road  to 
Oedar  Rapids,  were  properly  submitted  to  the  jury.  They 
were  clearly  competent  as  part  of  the  res  jcstw.  They 
emanated  from  the  criminal  transaction  and  were  virtu- 
ally part  of  it.  Besides  the  evidence  was  quite  sufficient 
to  establish  prima  facie  the  existence  of  a  common  pur- 
pose and  design  to  steal  and  sell  the  Rooney  cattle.  The 
sale  had  not  yet  been  made.  The  conspiracy  was  still 
pending,  and  consequently  the  acts  and  declarations  of 
each  of  the  conspirators  in  the  prosecution  of  the  unlaw- 
ful enterprise,  or  vnth  reference  to  it,  were  the  acts  and 
declarations  of  all.  Stratton  v.  Old  field,  41  Neb.  702; 
Seville  v.  State,  49  Ohio  St.  117;  Spies  v.  People,  122  111. 
1,237;  Baker  v.  State,  80  Wis.  416;  State  v.  Thaden,  43 
Minn.  253;  4  Am.  &  Eng.  Eney.  Law  (1st  ed.),  621;  3 
(ireenleaf ,  Evidence  ( 16th  ed. ) ,  sec.  94. 

The  hides  of  two  of  the  stolen  steers  were  brought  into 
court  and  exhibited  to  the  jury  over  defendant's  objection. 
In  this  there  was  no  error.  It  was  evidence  tending 
strongly  to  prove  that  the  animals  were  dead,  and  in  con- 
nection with  other  evidence  tended  to  show  that  they  had 
been  stolen  and  sold  by  some  one  on  the  South  Omaha 
market  Two  photographs  of  Verne  Stewart  taken  after 
he  had  been  killed  and  while  lying  in  his  coffin  were  re- 
ceived in  evidence,  and  we  are  of  opinion  that  they  wete 
rightly  received.  They  were  used  only  for  purposes  of 
identification,  and  we  can  not  perceive  the  necessity  of 
showing,  as  a  foundation  for  their  introduction,  when, 
where,  by  whom  or  under  what  circumstances  they  were 
taken. 

The  complaint  that  the  witness  Fonda  used  a  memo- 


Vol.  6d]  JAKUATn'  TERM,  1903.  219 


Lamb  y.  State. 


randum  in  giving  his  evidence  without  showing  when  or  bj 
whom  it  was  made,  is  not  sustained  by  the  record.  Neither 
is  there  in  the  record  any  competent  evidence  in  support 
of  the  claim  that  the  opening  argument  of  the  county  at- 
torney evoked  a  burst,  of  applause  from  the  bystanders. 
No  such  claim  seems  to  have  been  brought  to  the  atten- 
tion of  the  court  on  the  argument  of  the  motion  for  a  new 
trial. 

The  refusal  of  the  court  to  tell  the  jury  that  defendant 
could  not  be  convicted  if  he  was  a  principal  in  the  second 
degree  was  not  error.  There  is,  in  our  opinion,  no  evi- 
dence tending  to  prove  that  Lamb  was  present  when  the 
cattle  were  stolen,  or  that  he  was  near  enough  to  give  aid 
or  encouragement  in  the  perpetration  of  the  crime. 

The  court  was  asked  to  charge  that  the  law  did  not 
permit  comment  on  defendant's  failure  to  testify,  and 
that  the  jury  should  neither  indulge  any  presumption 
against  liim,  nor  assume  that  any  fact  was  admitted,  by 
reason  of  such  failure.  This  request  was  refused,  but 
the  court  said  in  the  13th  paragraph  of  the  general  charge : 

'*You  are  instructed  that  while  the  statute  of  this  state 
provides  that  a  person  charged  with  crime  may  testify  in 
his  own  behalf,  yet  he  is  under  no  obligation  to  do  so,  and 
the  statute  expressly  declares  that  his  neglect  to  do  so 
shall  not  create  any  presumption  against  him." 

It  may  well  be  doubted  whether  the  beneficent  purpose 
of  the  statute  is  not  in  some  measure  thwarted  by  the 
giving  of  an  instruction  which  pointedly  directs  the  at- 
tention of  the  jury  to  the  fact  that  the  accused  might  have 
been,  but  was  not,  a  witness  in  his  own  behalf.  However, 
it  is  now  settled  doctrine  in  this  state  that  the  giving  of 
an  instruction  like  the  one  above  set  out  is  not  error. 
Metz  V.  State,  46  Neb.  547;  Ferf/uson  v.  fifnic,  52  Neb.  432. 
.The  jury  may  be  told  that  the  failure  of  the  defendant  to 
testify  does  not  create  any  presumption  against  him,  but 
our  decisions  give  no  countenance  to  the  claim  that  the 
court  must,  if  requested,  direct  them  to  refrain  from  com- 
menting on  the  fact  that  he  did  not  avail  himself  of  his 
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statutory  privilege.  The  prohibition  against  reference  to, 
or  comment  upon,  the  failure  of  an  accused  person  to 
testify  was  evidently  intended  as  a  restraint  upon  the 
public  prosecutor  and,  with  the  exception  indicate^  by 
our  previous  decisions,  upon  the  court  as  well.  State  v. 
Robinson,  117  Mo.  649;  State  v.  Weems,  96  la.  426;  State 
V.  Pearce,  66  Minn.  226;  Sullivan  v.  State,  9  Ohio  0-C. 
652;  11  Ency.  PL  &  Pr.  352. 

No  material  error  appearing  in  the  record  the  judg- 
ment iB 

Affirmed. 


Btubdevant  Bbothebs  &  Company  bh?  al.  v.  Fabmebs  & 
Mbbohants  Bank  of  Bushvillb  et  al.* 

WUMD  June  3,  1903.    No.  10,060. 

1.  Corporation:   Powers.    The  power  of  a  corporation  to  make  valid 

contracts  is  measured  by  its  charter;  and  the  scope  of  the  au- 
thority of  its  officers  and  agents  acting  for  it  is  limited,  and  a 
person  dealing  with  such  corporation  is  chargeable  with  notice  of 
such  limitations. 

2.  Bank:   Undektaking.    Where  the  cashier  of  a  banking  corporation 

has  attempted  to  obligate  the  bank  as  a  surety  on  a  replevin  un- 
dertaking, in  an  action  between  third  parties  in  a  controversy 
over  the  right  of  possession  of  the  property  replevied,  and  there 
is  nothing  in  the  record  other  than  the  act  of  executing  the  un- 
dertaking from  which  it  may  be  inferred  that  the  corporation  waa 
interested  in  the  subject  matter  of  the  controversy,  or  that  the 
undertaking  was  executed  with  a  view  to  furthering  the  interests 
and  business  of  the  corporation  for  which  it  was  created,  the  only 
presumption  fairly  arising  from  such  a  state  of  facts  is  that  the 
corporation  has  no  interest  in  the  controversy,  and  attempted  to 
obligate  itself  solely  as  surety  for  accommodation  of  the  plaintiff 
in  the  replevin  action. 

S. :   .    A  banking  corporation  organized  to  do  a  business 

the  nature  of  which  ''shall  be  banking  in  all  its  branches  includ- 
ing the  buying  s&d  selling  of  United  States  bonds  and  municipal 
and  other  securities,  the  loaning  of  money  on  personal  and  col- 
lateral security  and  also  on  real  estate  security  on  regular  bank- 
ing time,  the  buying  and  selling  of  bills  of  exchange,  promiaaory 

*  Rehearing  of  case  reported  in  62  Neb.  472. 
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notes,  mortgages,  fax  certificates,  tax  titles  and  all  other  business 
usually  transacted  by  a  bank  or  banker,"  not  being  authorized 
or  empowered  to  pledge  its  credit  as  a  matter  of  accommodation 
by  executing  undertakings  in  judicial  proceedings,  a  person  deal- 
ing with  such  corporation  is  not  warranted  in  indulging  in  the 
presumption  that  the  cashier  of  the  bank  is  authorized  to  obligate 
the  corporation  as  surety  on  a  replevin  undertaking  in  an  action 
between  third  parties,  merely  because  under  some  possible  cir- 
cumstances, the  corporation  would  be  empowered  to  execute  such 
undertaking  in  the  furtherance  of  its  own  interests  and  in  the 
accomplishment  of  the  objects,  the  power  to  perform  which  was 
granted  by  its  charter  of  incorporation. 

4.  Cashier:  Scope  of  Authobity.  The  signing  of  such  an  undertaking 
as  surety  thereon  by  the  cashier,  acting  for  the  corporation,  in  an 
action  between  third  parties  in  which  the  bank  to  all  outward  ap- 
pearances has  no  interest,  is  not  an  act  within  the  apparent  scope 
of  the  authority  of  the  cashier  in  the  performance  of  his  duties 
as  such  officer. 

5. :   .    The  execution  by  the  cashier  of  a  banking  corpora- 


tion, on  behalf  of  his  principal,  of  a  replevin  undertaking  as 
surety,  in  an  action  between  third  parties,  although  it  may  not  be 
illegal  under  any  and  all  circumstances,  is^  so  much  out  of  and 
beyond  the  general  scope  of  the  business  of  such  corporation  and 
the  authority  of  the  cashier,  as  to  require  those  dealing  with  the 
corporation  and  accepting  and  acquiescing  in  such  undertaking 
as  sufficient  under  the  law,  to  see  to  it  that  the  bank  was  em- 
powered and  the  cashier  authorized  to  execute  such  an  under- 
taking. 

6.  Judgment  Beafflrmed.  The  judgment  heretofore  rendered  in  this 
cause,  Sturdevant  Bros,  d  Co,  v.  Farmers  &  Merchants  Bank  of 
Rushville,  62  Neb.  472,  adhered  to. 

Error  to  the  district  court  for  Douglas  county :  Will- 
iam W.  Keysor,  District  Judgp.  Judgment  of  affirmance 
adhered  to. 

W.  W.  Morsmanj  Michael  F.  Harringtonj  Will  H, 
Thompson  and  James  M.  Kerr^  for  plaintiflfs  in  error. 

William  V.  Allen y  H,  C,  Brome  and  WUlis  E,  Reed, 
contra. 

HOLOOMBy  J. 

In  this  action  a  rehearing  has  been  allowed,  to  the  end 
that  further  investigation  and  consideration  might  be 
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had  regarding  the  question  of  ultra  vires,  which  is  relied 
on  by  the  defendant,  a  banking  corporation,  as  a  complete 
defense  to  the  cause  of  action  pleaded  in  the  plaintiffs' 
petition.     The  subject  was  discussed  at  some  length  in 
the  former  opinion  which  will  be  found  reported  in  62 
Neb.  472,  under  the  same  title  here  given.     The  former 
opinion  expresses  our  views  on  the  several  propositions 
therein  discussed  and  no  useful  purpose  will  be  subserved 
by  a  reiteration  of  what  is  said  by  the  commissioner  who 
prepared  the  same.    We  purpose  here  to  confine  our  fur- 
ther discussion  to  but  one  phase  of  the  controversy,  .which 
has  been  earnestly  urged  upon  our  attention  in  the  brief 
filed  in  support  of  the  motion  for  a  rehearing,  also  in  the 
briefs  of  counsel  filed  subsequent  to  the  allowance  of  the 
motion  and  discussed  in  the  oral  arguments  made  at  the 
time  of  the  second  submission.      The  substance  of  the 
plaintiffs'  contention  is  that  the  execution  of  the  replevin 
undertaking  by  the  defendant  bank,  through  its  cashier, 
is  the  contract  obligation  of  a  corporation  which  is  not 
ultra  vires  under  all  circumstances,  but  only  so  because 
of  facts  peculiar  to  the  particular  case;  that  the  plaintiffs 
having  relied  on  the  legality  and  sufficiency  of  the  under- 
taking, and  the  property  having  been  seized  on  the  writ 
of  replevin  and  delivered  to  the  adverse  party  upon  the 
execution  of  such  undertaking,  and  the  plaintiffs'  position 
having  been  changed  to  their  disadvantage  in  ignorance 
of  facts  which  would  make  the  transaction  ultra  vires  as 
to  the  defendant  bank,  it  can  not  be  heard  to  assert  the 
want  of  authority  of  its  cashier  to  execute  the  replevin 
undertaking,  when  suit  is  brought  for  a  breach  of  its  con- 
ditions.    It  is  said,  the  court  has  heretofore  treated  the 
obligations  of  the  defendant  bank  as  one  that  it  could  not 
enter  into  under  any  circumstances,  and  that  every  person 
was  at  his  peril  bound  to  take  notice  of  the  lax^k  of  author- 
ity and  power  of  the  bank  to  make  such  a  contraxit.    It  is 
insisted  that  the  contract  obligation  was  not  on  its  face 
ultra  vires  under  all  circumstances,  that  is,  it  was  not 
prohibited  by  law  or  the  charter  of  incorporation,  ^o^ 
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WBB  it  immoral  or  contrary  to  public  policy  and  thait  the 
plaintiffs  not  having  any  notice  that  it  was  executed  as  an 
accommodation  could  rightfully  presume  that  the  con- 
tract was  entered  into  as  being  within  the  authority  and 
power  of  the  bank,  in  the  furtherance  of  its  aims  and 
business  as  a  banking  corporation.  It  is  contended  by 
connsel  for  the  plaintiffs  and,  as  we  understand,  practi- 
cally conceded  by  defendants'  counsel  that  under  certain 
circumstances  such  an  undertaking  might  have  been  ex- 
ecuted by  the  bank  and  be  perfectly  valid.  For  the  pur- 
poses of  the  case,  therefore,  we  will  assume  that  the  de- 
fendant bank  might,  under  particular  circumstances  and 
because  of  the  existence  of  certain  facts,  execute  a  replevin 
undertaking  as  surety  and  be  bound  thereby,  as  it  might 
be  on  any  other  contract  coming  indisputably  within  the 
scope  of  its  charter  powers  and  the  actual  authority  of  its 
officers  and  agents  to  make.  A  banking  corporation,  it 
would  seem,  is  empowered  to  do  any  act  or  make  any 
contract,  even  though  under  usual  ajid  ordinary  circum- 
stances such  transaction  is  beyond  the  scope  of  its  charter 
powers,  if  in  the  particular  case  the  act  was  engaged  in  or 
contract  entered  into  in  furtherance  of  the  business  of 
the  corporation  or  to  protect  it  in  its  property  rights  or 
maintain  the  integrity  of  the  corporate  entity.  A  bank 
could  doubtless  buy  real  estate  on  which  to  conduct  a 
banking  business  and  yet  not  be  authorized  to  enter  into 
contracts  for  the  buying  and  selling  of  real  estate  gen- 
erally as  speculative  ventures.  If,  in  the  case  at  bar,  the 
defendant  bank  held  a  note  against  the  plaintiff  in  the 
replevin  action  and  a  mortage  on  the  goods  replevied 
securing  the  note,  it  would  scarcely  be  doubted  that  it 
might  not,  for  the  purpose  of  collecting  what  was  due  it 
and  thus  protect  its  assets,  execute  as  surety  the  replevin 
undertaking  which  the  plaintiff  in  the  replevin  action  was 
by  statute  required  to  give  before  regaining  possession  of 
the  proi)erty. 

Assuming  then  as  we  shall   do,  that  a  contract  so 
catered  into  would  not  in  all  cases  wd  under  all  circun^- 
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stances  be  beyond  the  power  of  the  corporation  to  make, 
how  should  tiie  rights  of  the  parties  to  this  litigation  be 
measured  and  determined? 

The  defendant  is  a  banking  corporation  organized  to  do 
a  business  the  nature  of  which,  according  to  the  terms  of 
its  charter,  "shall  be  banking  in  all  its  branches  including 
the  buying  and  selling  of  United  States  bonds  and  munic- 
ipal and  other  securities,  the  loaning  of  money  on  per- 
sonal and  collateral  security  and  also  on  real  estate 
security  on  regular  banking  time,  the  buying  and  selling 
of  bills  of  exchange,  promissory  notes,  mortgages,  tax 
certificates,  tax  titles  and  all  other  business  usually  trans- 
acted by  a  bank  or  banker/'  The  defendant  corporation 
was,  at  the  time  of  the  transactions  out  of  which  the 
present  litigation  grows,  engaged  in  the  prosecution  of  a 
banking  business  such  as  is  ordinarily  conducted  in  the 
smaller  towns  of  the  state.  It  x)osses8ed  a  limited  capital 
stock,  scarcely  more  than  the  amount  for  which  it  was 
obligated  by  the  undertaking  in  replevin,  if  valid,  executed 
by  its  cashier  for  the  benefit  of  the  defendants  in  the  re- 
plevin action.  The  power  of  the  corporation  to  make  valid 
contracts  is  measured  by  its  charter,  and  the  scope  of  the 
authority  of  its  cashier,  like  other  oflScers  and  agents  of 
a  corporation,  was  limited  and  of  these  limitations  the 
plaintiffs  and  all  the  world  were  bound  to  take  notice. 
In  the  court  of  appeals  of  New  York,  the  rule  is  thus 
stated : 

"Every  one  knows  that  corporations  are  artificial  crea- 
tions existing  by  virtue  of  law,  and  organized  for  purposes 
defined  in  their  charters;  and  he  who  deals  with  one  of 
Ithem  is  chargeable  with  notice  of  the  purjwse  for  which 
jit  was  formed ;  and  when  he  deals  with  agents  or  officers 
iof  one  of  them,  he  is  bound  to  know  their  powers  and 
jphe  extent  of  their  authority.  Corporations,  like  natural 
persons,  are  bound  only  by  the  acts  and  contracts  of  their 
agents  done  and  made  within  the  scope  of  their  authority/' 
Alexander  v.  Cauldwellj  83  N.  Y.  480.    Again: 

"A  person  dealing  with  a  corporation  is  chargeable  with 
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notice  of  its  powers  and  the  purposes  for  which  it  is 
formed,  and  when  dealing  with  its  agents  or  officers  is 
bound  to  know  the  extent  of  their  power  and  authority.  A 
corporation  necessarily  carries  its  charter  wherever  it 
goes,  for  that  is  the  law  of  its  existence,"  Jcmison  v.  Git' 
izens  Savings  Baiikj  122  N.  Y.  140.  See  also  State  v. 
Atchison  dc  N.  R.  Co.,  24  Neb.  143;  McCormick  v.  Market 
Hank,  165  U.  S.  538,  41  L.  ed.  817;  Pearce  v.  Madison  &  , 
/.  R.  Co.,  62  U.  S.  441,  16  L.  ed.  184. 

In  the  former  opinion,  the  liability  of  the  defendant 
w^as  considered  and  determined  from  the  standpoint  of  its 
being  a  surety  on  the  replevin  undertaking  as  an  accom- 
modation to  the  plaintiff  therein  and  that  it  was  not 
otherwise  interested  in  the  litigation  or  the*  subjcH't  mattcT 
of  the  controversy.  This  position  is  challenged  on  the 
ground  that  the  record  does  not  warrant  the  inference 
that  the  bank  executed  the  undertaking  merely  as  an  ac- 
commodation. For  aught  that  api)ears  in  the  record,  says 
counsel,  the  bank  was  seeking  to  get  the  possession  of 
this  prox)erty  for  Koss,  the  plaintiflf  in  the  replevin  action, 
in  order  that  he  might  convert  the  property  into  money 
for  the  benefit  of  and  pay  the  same  over  to  the  bank.  With 
all  due  deference  to  plaintiffs'  counsel,  we  are  constrained 
to  the  view^  that  the  record  wan*ants  the  inference  that  the 
undertaking  was,  so  far  as  the  defendant  bank  is  con- 
cerned, an  accommodation  entered  into  by  it  only  for  the 
purpose  and  with  the  end  in  view  of  meeting  the  require- 
ment of  the  statute,  which  provides  that  property  seized 
on  a  writ  of  replevin  shall  not  be  delivered  to  the  plaintiff 
until  an  undertaking  by  one  or  more  sufficient  sureties 
has  been  executed  conditioned  as  required  by  law.  Sec- 
tion 186  of  the  code.  The  pleadings  in  the  case  at  bar,  on 
the  part  of  the  plaintiffs,  as  well  as  the  evidence  in  the 
record,  all  tend  to  support  the  inference  that  the  bank  had 
no  actual  interest  in  the  property  nor  in  its  final  disposi- 
tion. We  may  fairly  assume  that  if,  in  fact,  such  interest 
existed,  the  plaintiffs  would  have  sought  to  establish  such 
fact  in  order  to  more  certainly  show  a  right  of  recovery. 
.18 
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In  the  presentation  of  their  case  in  this  courts  the  plain- 
tiffs have  relied  largely  on  the  fact  that  an  indemnity 
bond  was  exacted  by  the  bank  before  executing  the  under- 
taking^  and  this  fact  of  itself  is  inconsistent  with  any 
other  view  than  that  the  bank  was  an  accommodation 
obligor  on  the  replevin  undertaking.  The  fact  that  the 
bank's  liability,  which  it  is  sought  to  establish,  is  that  of 
a  surety  only,  suggests  the  idea  it  is  not  otherwise  inter- 
ested in  or  connected  with  the  subject  of  the  controversy. 
What  the  bank  has  attempted  to  do,  according  to  the 
record,  is  to  execute  an  undertaking  by  which  it  is  made 
answerable  for  the  performance  of  a  duty  primarily  rest- 
ing on  the  plaintiff  in  the  replevin  action,  and  regarding 
which  it  is  only  responsible  because  its  action  was  as  a 
surety  and  for  the  accommodation  of  its  principal  in  the 
transaction.  It  is  true,  the  record  does  not  disclose  posi- 
tive evidence  negativing  the  idea  that  the  bank  had  any 
interest  in  the  property  replevied,  nor  that  it  executed  the 
undertaking  in  the  furtherance  of  the  business  pertaining 
to  its  corporate  aims  and  objects.  Yet  the  only  reasonable 
deduction  to  be  drawn  from  the  entire  record  is  that  it  had 
no  such  interest 

The  rights  of  the  parties  must,  we  think,  be  determined 
from  the  standpoint,  as  a  matter  of  fact,  of  the  bank  being 
only  an  accommodation  obligor  on  the  instrument  sued 
on.  If  in  truth  and  in  fact,  the  bank  had  such  an  interest 
in  the  property  replevied,  as  to  render  the  execution  of 
the  instrument  necessary  or  proper  in  the  furtherance  of 
its  corporate  interests  and  business  affairs,  whether  or 
not  the  plaintiffs  were  aware  of  the  fact  at  the  time,  would 
be  quite  immaterial,  and  the  obligation  would  be  held  valid 
as  within  the  power  of  the  corporation  in  the  proper  man- 
agement and  conduct  of  its  business.  The  execution  of  the 
undertaking  under  such  circumstances  would  not  be  an 
ultra  vires  act  and  a  plea  to  that  effect  would  be  unavail- 
ing. But  in  the  case  at  bar,  in  determining  the  liability 
of  the  defendant,  we  are  not  warranted  from  the  record, 
by  inference  or  otherwise,  in  saying  that  the  executian  of 
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the  undertaking  was  for  any  such  purpose  or  with  any 
other  object  in  view  than  for  the  use  and  benefit  of  the 
parties  to  the  replevin  action,  in  compliance  with  the  re- 
quirements of  the  statute  and  for  the  accommodation  of 
the  plaintiff  therein.    If  we  were  to  assume  that  the  de- 
fendants in  the  replevin  action  had  actual  notice,  at  the 
time,  that  the  bank's  suretyship  on  the  replevin  under- 
taking, was  for  the  accommodation  of  the  plaintiff,  then, 
we  apprehend,  it  would  not  be  seriously  contended  that 
it  could  be  bound  thereby  or  that  the  cashier  was  author- 
ized to  execute  such  undertaking  on  behalf  of  the  corpora- 
tion.   Under  ^uch  circumstances,  no  question  could  arise 
as  to  the  transaction  being  ultra  viresj  except  it  be  on 
the  ground  that  the  bank  was  emjwwered  to  lend  its 
credit  to  an  unlimited  amount  by  signing  any  sort  of 
obligation,  concerning  matters  in  which  it  had  no  interest 
direct  or  remote.    That  the  bank  is  without  authority  or 
powder  to  engage  in  transactions  wholly  foreign  to  its 
creation  and  in  no  wise  related  to  the  legitimate  business 
for  which  it  was  organized,  must  be  accepted  as  true  upon 
the  mere  statement  of  the  proposition.     It  is,  however, 
earnestly  contended  by  counsel  for  the  plaintiffs  that  when 
the  property  was  replevied  from  them  and  the  replevin 
undertaking  executed  by  the  defendant  bank  as  surety, 
they  had  no  notice,  actual  or  constructive,  that  the  bank 
was  not  empowered  to  obligate  itself  on  such  an  instru- 
ment or  that  the  cashier  was  without  authority  to  bind 
the  bank  by  the  transaction  in  regard  to  which  he  assumed 
to  act  in  its  behalf,  and  that  the  plaintiffs,  under  the  cir- 
cumstances then  existing,  could  rightfully  assume  that 
the  execution  of  the  undertaking  was  by  the  authority  of 
the  bank  and  in  respect  of  a  matter  in  which  it  might  law- 
fully assume  the  obligation  entered  into.    The  defendants 
in  the  replevin  action,  it  is  said,  were  not  bound  to  take 
notice  of  the  want  of  power  on  the  part  of  the  corporation, 
to  legally  bind  itself  by  the  execution  of  such  an  under- 
faking.    It  is  further  claimed  that  the  cashier  of  the  bank 
was  by  the  corporation  held  out  to  the  public  as  worthy 
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of  credit  and  confidence  and  authorized  to  bind  the  bank 
regarding  any  matter  which,  under  any  possible  state  of 
facts  or  circumstances,  it  might  be  legally  bound  in  the 
prosecution  of  its  corporate  affairs,  and  that,  relying  on 
such  ostensible  authority  and  the  power  of  the  bank  to 
make  such  contract,  the  plaintiffs  changed  their  position 
to  their  disadvantage,  and  suffered  the  property  involved 
in  the  replevin  action  to  be  taken  from  them  on  the  writ 
of  replevin  and  turned  over  to  the  plaintiff.  Boss,  who  has 
failed  to  return  it  although  a  judgment  for  a  return  was 
rendered  against  him,  thus  leaving  them  without  remedy 
save  by  recourse  to  the  replevin  undertaking,  and  that  for 
such  reasons  the  defendant  bank  is  now  estopped  from 
pleading  its  want  of  power  or  the  authority  of  its  cashier 
to  bind  it  by  the  execution  of  the  replevin  undertaking. 
The  proposition  contended  for  stated  concisely  amounts 
to  this :  That  a  person  in  dealing  with  a  corporation  may, 
without  inquiry,  presume  the  officer  acting  for  the  corjH)- 
ration  is  within  the  scope  of  his  authority,  if  the  act  per- 
formed,  or  one  similar,  under  any  possible  circumstances 
or  surroundings,  may  be  legally  done  and  be  binding  on 
the  corporation,  regardless  of  the  circumstances  surround- 
ing the  particular  transaction.  If  the  cashier  of  the  bank, 
say  counsel,  may  execute  a  replevin  undertaking  in  any 
suit  in  which  the  bank  is  not  a  party,  under  any  circum- 
stances, then  the  plaintiffs  were  warranted  in  presuming 
that  he  was  authorized  to  execute  the  one  in  controversy. 
It  may  be  conceded  that  if  the  execution  of  undertakings 
in  court  proceedings  was  a  part  of  the  ordinary  and  usual 
business  of  the  bank,  that  it  was  incorporated  for  the  pur- 
pose of  furnishing  such  obligations  when  requested  by 
litigants,  and  that  to  engage  in  this  kind  of  business  was 
in  furtherance  of  its  corporate  affairs,  then  the  plaintiffs 
were  justified  in  presuming  that  the  cashier,  as  one  of  the 
principal  executive  officers  of  the  bank,  was  acting  within 
the  scope  of  his  authority  when  he  executed'  the  undertak- 
ing in  question.  But  the  transaction  was  no  part  of  the 
usual  or  ordinary  business  of  the  corporation.    It  was  not 


Vol.  69]  JAKUAUY  TER:M,  1903.  229 

Sturdevant  Bros.  &  Co.  v.  Fni-mors  &  MerchaiitH  Bank  of  RushvHIe. 


a  part  of  the  ordinary  aud  usual  business  pertainin*?  to  a 
corporation  created  for  the  purpose  of  enga<»;inj^  in  a  j?eu- 
eral  banking  business.  The  act  was  neltlu^r  within  the 
express  nor  implied  powers  granted,  as  defined  *ind  liniittxl 
by  the  corporation  charter.  It  wan  no  part  of  tlw  duty 
of  the  cashier  to  execute  undertakings  in  court  proccetl 
ings  for  the  benefit  of  others  in  litigation  in  which  the 
bank  was  not  a  party  nor  legally  inlerestc^d.  If,,p(»rchance, 
such  an  undertaking  might  have  been  k^gally  exi»cut(Hl  by 
the  corporation  as  incidental  to  its  powc^rs  to  do  all  thiifgs 
necessary  to  preserve  its  property  and  carry  out  the  ob- 
jects of  its  organization,  because  interested  in  the*  liti'^a 
tion,  then  this  was  a  power  so  unusual  in  its  charact(»r, 
and  so  infrequently  exercised  for  the  one  si)ecial  i>ur|M)s<' 
mentioned,  as  to  be  in  itself  a  circumstance  cah^ilatiHl 
to  arouse  suspicion  on  the  part  of  those  interested,  aud 
calling  for  inquiry  and  information  as  to  the  rip;lit  of  the 
corporation  to  obligate  itself  in  such  an  undertaking.  Ile- 
garding  the  transaction  by  which  the  d(^f(^n(lant  bank's 
liability  is  to  be  determined,  two  litigtnitH  w(»re  engaged  in 
a  legal  controversy  over  the  right  of  possession  of  certain 
property,  a  stock  of  merchandise.  A  writ  of  replcniu  was 
issued  and  the  property  seized  by  the  sheriff,  l^c^fore 
turning  over  the  property  to  the  plaintiff,  the  otficer  was 
required  by  law  to  take  and  approve  an  undertaking  witli 
at  least  one  sufficient  surety,  for  the  benefit  of  the  defend- 
ants in  the  action.  The  cashier  on  behalf  of  the  bank,  as 
surety,  executed  the  required  replevin  und(*rtaking.  There* 
was  nothing,  so  far  as  the  record  disclosc^s  to  justify  the 
defendants,  who  are  here  suing  on  the  undertaking,  in 
believing  that  the  bank  had  any  connection  with  the  trans- 
action or  any  interest  in  the  property  replevieil,  or  was 
related  to  the  suit  in  any  other  way  than  as  surety  merely 
on  the  undertaking,  just  as  they  appeared  to  be  on  the  face 
of  the  instrument  Because  the  bank  could,  possibly,  in 
a  special  or  imrticular  case,  and  under  circumstaiues  of 
an  extraordinary  character,  be  empowered  to  obligate 
Itself  by  a  similar  contract,  docs  not,  as  it  s(huus  to  us, 
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afford  sufficient  grounds  for  a  belief  on  the  part  of  the 
defendants  in  that  action  that  it  was  interested  in  the 
subject  matter  of  the  litigation  and  executed  the  under- 
taking in  the  furtherance  of  its  own  business.  The  cashier 
was  not,  as  we  view  the  situation,  acting  within  the  scope 
of  his  apparent  authority.  The  banking  corporation  had 
not  held  him  out  to  the  public  as  authorized  to  do  those 
unusual  and  extraordinary  acts,  which  in  a  particular 
case  it  might  be  found  proper  and  necessary  to  perform  in 
carrying  on  the  business  for  which  the  corporation  was 
created.  The  corporation  must,  we  think,  be  held  to  have 
invited  the  confidence  of  the  public  in  its  cashier  regard- 
ing all  those  matters  properly  and  usually  belonging  to 
the  functions  of  such  officer  in  the  management  and  dis- 
charge of  the  principal's  business,  as  defined  by  its  charter, 
and  to  have  invested  him  with  authority  to  represent  and 
bind  the  corjwration  by  his  actions  in  respect  thereof;  but 
those  dealing  with  the  officers  of  the  bank  could  not,  as 
we  have  seen,  disregard  and  ignore  the  articles  of  incor- 
poration, which  tell  of  the  nature  of  the  business  to  be 
engaged  in  and  the  purposes  for  which  incorporated.  The 
officers  can  not  be  presumed  to  have  greater  authority 
than  fairly  implied  by  the  charter  which  defines  and  limits 
the  powers  of  the  corporation  itself.  If  the  bank  waa  not 
empowered  to  lend  its  credit  in  unlimited  amounts  for  the 
accommodation  of  litigatits  on  undertakings  required  in 
court  proceedings,  as  it  certainly  was  not,  then  the  plain- 
tiffs, when  the  replevin  undertaking  was  given  under  the 
circumstances  then  existing,  were  in  possession  of  no 
information  which  would  warrant  them  in  presuming 
that  the  cashier  was  authorized  to  obligate  the  bank  by 
executing  the  instrument  in  its  name.  A  party  may  not 
with  impunity  rely,  in  all  cases  and  under  all  circum- 
stances, on  the  authority  of  an  officer  who  undertakes  to 
obligate  the  corporation,  even  though  the  act  may  be  au- 
thoritatively performed  in  a  special  and  particular  casa 
If  he  does  so,  he  acts  at  his  peril.  It  is  only  where  the  act 
done  is  within  the  authority,  real  or  apparent,  of  the 
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officer,  and  under  such  circumstances  as  not  to  arouse 
suspicion  as  to  a  lack  of  it,  nor  with  knowledge  of  facts 
which  would  put  a  person  of  ordinai-y  prudence  on  in- 
quiry which,  if  pursued,  would  disclose  the  true  state  of 
affairs  as  to  the  actual  authority  possessed  by  the  agent 
in  the  particular  transaction. 

In  discussing  the  rule  invoked  by  the  plaintiffs  in  error 
SB  operating  as  an  estoppel  against  the  bank  from  now 
asserting  its  want  of  authority,  Mr.  Morse  in  his  work  on 
Banks  and  Ranking,  sec.  735,  says : 

"The  plea  of  ultra  vires  can  never  be  set  up  against  one 
who  has  acquired  rights  under  the  transaction  which 
would  be  valid  in  law  but  for  a  matter  of  fact  of  which  he 
had  no  reasonable  notice.  Two  facts  must  coexist  in 
reference  to  the  person  against  whom  the  plea  is  urged, 
to  bring  the  case  witliin  tliis  section;  first,  he  must  be  in 
the  position  of  a  bona  fide  holder  for  value,  he  must  have 
parted  with  some  property  or  right,  or  suffered  some  loss 
pecuniary,  or  in  some  way  altered  his  position  (to  his 
disadvantage  if  the  contract  is  null)  in  consequence  of 
the  transaction ;  and  second,  the  fact  by  reason  of  which 
the  transaction  is  ultra  vires  must  be  one  which  he  did 
not  know  of,  and  could  not  by  reasonable  diligence  have 
knowTi,  i.  €.,  one  of  which  he  had,  at  the  time  of  the  trans- 
action, no  notice,  actual  or  constructive.'^  And  further 
on  it  is  observ(Hl : 

"Thus,  for  example,  it  is  a  general  rule  that  a  bank  has 
no  power  to  engage  a«  surety  for  another  in  a  business  in 
which  it  has  no  interest  and  from  .which  it  can  derive  no 
profit.  Therefore  it  has  no  right  to  become  an  accommo- 
dation indorser.  If  it  does  so,  the  indorsement  T^ill  be 
utterly  void  in  the  hands  of  any  person  having  notice  of 
the  fact  that  it  was  made  for  accommodation.  But  inas- 
much as  a  bank  may  become  an  indorser  for  divers  legal 
ptirpos(*s,  and  the  contract  can  therefore  show  upon  its 
face  no  signs  of  invalidity,  it  will  be  treated  as  valid  in 
the  hands  of  a  holder  for  value  without  notice  of  the 
facta"    See.  745. 
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It  is  to  be  noted  that  in  illustrating  the  rule,  the  author 
selects  transactions  peculiarly  pertinent  to  the  banking 
business  and  such  as  are  ordinarily  engaged  in  by  the 
officers  of  a  bank  as  a  part  of  its  general  business.  It 
seems  entirely  clear  that  where  a  person  treats  with  a 
bank  in  relation  to  such  transactions,  he  may  pi-operly 
and  rightfully  presume  that  in  respect  of  all  business  of 
that  character  the  bank's  officers  were  authorized  to  act 
in  its  behalf,  because  i)ertaining  to  the  usual  and  ordinary 
business  for  the  accomplishment  of  which  the  corporation 
was  organized,  and  this  regardless  of  the  actual  facts  and 
circumstances  surrounding  the  particular  transaction  of 
which  he  was  ignorant.  As  to  all  such  transactions,  it  is, 
we  think,  a  sound  principle  in  law  and  morals  to  hold  that, 
when  an  officer  of  a  banking  corporation  had  done  the 
very  thing  which,  to  all  appearances,  was  a  part  of  the 
charter  powers  and  within  the  authority  of  such  officer, 
although,  because  of  particular  facts  and  circumstances 
unknown  to  the  other  party,  he  had  exceeded  his  authority 
and  entered  into  a  contract  obligation  not  in  the  interest 
of  the  bank  or  in  the  furtherance  of  its  business,  the  bank 
could  not  afterwards  be  heard  to  plead  a  want  of  author- 
ity, when  such  plea  would  result  in  injury  to  an  innocent 
person  who  had  dealt  with  the  officer  on  the  faith  of  his 
apparent  authority.  Suppose,  however,  the  bank  officers 
had  undertaken  to  pledge  the  credit  of  the  bank  and 
obligate  it  to  the  payment  of  the  purchase  price  of  a  lai^ 
tract  of  land  which  it  was  not  authorized  to  buy  and  under 
circumstances  disclosing  a  speculative  venture  only,  '^ould 
a  person  seeking  to  take  advantage  of  such  contract  suc- 
cessfully urge  an  estoppel  against  the  bank,  on  the  ground 
that  it  might  lawfully  buy  such  real  estate  as  was  neces- 
sary for  the  conduct  of  its  business?  The  circumstances 
surrounding  each  of  the  two  supposed  transactions  mnst^ 
we  think,  determine  the  question  of  whether  the  parly 
dealing  with  the  corporation  may  safely  rely  on  the  au- 
thority of  its  officers  lawfully  to  bind  the  corporation  in 
respect  of  the  contract  obligation  entered  into. 
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"The  principle  seems  to  be,"  says  the  Connecticut-  su- 
preme court,  "that  a  person  dealing  with  a  corporation  is 
bound  to  know  whether  or  not  the  officer  or  agent  who 
represents  it  and  acts  in  its  name  is  authorized  so  to  do. 
If  he  is,  and  the  act  is  within  the  apparent  scope  of  his 
authority,  he  is  not  bound  to  have  knowledge  of  extrinsic 
facts  making  it  improper  for  him  to  act  in  that  case." 
Credit  Go.  v.  Howe  Machine  Co,j  54  Conn.  357.  In  a 
former  decision  of  this  court,  where  ultra  vires  was 
pleaded  as  a  defense,  the  subject  was  considered  and  dis- 
cussed in  a  case  involving  the  authority  of  the  president 
to  bind  the  bank  on  a  guaranty  of  negotiable  paper,  in 
which  the  bank  in  fact  had  no  interest,  the  guaranty  made 
by  the  president  being  solely  for  the  accommodation  of  a 
third  party  and  it  was  held  that  a  i)erson  purchasing  the 
paper  was  justified  in  relying  on  the  president's  represen- 
tation that  the  paper  belonged  to  the  bank  and  that  the 
bank  was  bound  thereby,  it  appearing  that  the  transaction 
occurred  in  the  banking  house  and  while  the  president 
was  apimrently  engaged  in  the  performance  of  his  dutieef 
as  such  officer.  City  Nat.  Bank  of  Hastings  v.  Thomas, 
46  Neb.  861.  In  the  case  cited,  it  will  be  seen  that  not 
only  did  the  president  represent  that  the  bank  owned  the 
notes  guaranteed,  and  that  the  plaintiff  in  the  action 
bought  them  relying  on  such  representation  and  remitted 
the  purchase  money  to  the  bank,  but  also  that  the  trans- 
action was  one  in  its  nature  pertaining  to  the  usual  and 
ordinary  business  of  a  banking  institution  and,  to  all 
outward  appearances,  was  regarding  a  transaction  in 
which  the  bank  itself  was  interested.  There  was  nothing 
in  the  transaction  to  excite  on  the  part  of  the  purchaser 
of  the  paper  any  doubt  or  suspicion  as  to  the  transaction 
being  in  the  interest  of  the  bank  and  entered  into  as  a 
part  of  the  ordinary  and  usual  business  in  which  it  was 
engaged.  In  Oorder  v.  Plattsmouth  Canning  Co.,  36  Neb. 
548,  cited  by  plaintiff's  counsel,  it  is  held  by  this  court 
that  the  contracts  of  a  corporation,  which  are  not  con- 
trary to  the  express  provisions  of  its  charter,  are  pre- 


234  Nebraska  iiei»oiit8.         [vol.  69 

Bturdevant  Broe.  &  Co.  v.  Farmora  &  Merchants  Bank  of  Rnshrille. 

sumed  to  be  within  its  powers,  and  the  burden  is  npon 
one  denying  their  validity  to  prove  the  facts  which  render 
them  ultra  vires.  The  question  was  disposed  of  in  that 
case  by  treating  the  presumption  spoken  of  as  a  rule  of 
evidenca  The  controversy  was  with  respect  to  the  amount 
of  indebtedness  which  might  lawfully  be  incurred  by  the 
corporation,  and  on  this  point  it  was  held  that  the  evi- 
dence did  not  show  that  the  indebtedness  under  the  con- 
tract in  question  exceeded  the  amount  authorized  by  the 
articles  of  incorporation.  The  question  decided  in  that 
case  does  not  have  a  material  bearing  on  the  present  one. 
An  exhaustive  and  elaborate  discussion  of  the  subject  of 
ultra  vires  when  invoked  as  a  defense  by  a  coi*poratioii 
seeking  to  disavow  the  acts  of  its  oflftcers  and  agents,  is 
found  in  Miners  Ditch  Co.  v.  Zellerbach,  37  Cal.  543.  This 
case  is  relied  on  with  seeming  assurance  by  the  plaintiflFs 
in  error  as  an  authority  which  sustains  their  contention 
as  to  the  liability  of  the  bank  in  the  case  at  bar.  We 
have  examined  the  opinion  in  the  case  with  much  interest, 
and  fail  to  find  in  it  any  substantial  conflict  between  the 
views  therein  expressed  and  those  herein  indicated,  nor 
do  we  r^ard  it  as  affording  suflftcient  grounds  for  reach- 
ing a  different  conclusion  from  that  announced  in  our 
first  opinion.  In  that  case,  in  considering  the  question 
of  ultra  vires  in  its  different  applications  to  the  acts  of 
officers  of  a  corporation,  it  is  held,  among  other  things, 
that  "in  a  contract  between  a  corporation  and  strangers 
dealing  with  it  when  the  act  in  question  is  one  which  the 
corporation  has  no  jwwer  to  perform  under  any  circum- 
stances, the  corporation  may  avail  itself  of  the  defense  of 
ultra  vires;  but  when  the  act  may  be  performed  by  the 
corporation  for  some  purposes  but  not  for  others,  the 
defense  of  ultra  vires  may  or  may  not  be  available.  If  the 
stranger  dealing  with  the  corporation  knew  of  its  inten- 
tion to  perform  the  act  for  an  unauthorized  purpose  the 
defense  is  available,  otherwise,  not." 

The  gist  of  the  discussion  in  the  opinion  regarding  the 
plea  is  found  at  page  586.    In  speaking  of  the  plea  which 
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may  or  may  not  be  admissible  according  to  the  circum- 
stances of  the  particular  case  it  is  observed  by  the  court : 

"But  in  the  latter  case  the  defense  may  or  may  not  be 
available,  depending  upon  the  question  whether  the  party 
dealing  with  the  corporation  is  aware  of  the  intention  to 
perform  the  a^t  for  an  unauthorized  purpose,  or  under 
circumstances  not  justifying  its  pc^rformance.  And  the 
test  as  between  strangers  having  no  knowledge  of  an  un- 
lawful purpose  and  the  corporation,  is  to  compare  the 
terms  of  the  contract  with  the  provisions  of  the  law  from 
which  the  corporation  derives  its  powers,  and  if  the  court 
can  see  that  the  act  to  be  performed  is  necessarily  beyond 
the  powers  of  the  corporation  for  any  purpose,  the  con- 
tract can  not  be  enforced,  othensase  it  can." 

With  reference  to  the  same  point  Mr.  Justice  Selden,  in 
a  well  considered  opinion, '  Kt^seZZ  v.  Micliigan  S.  and 
Northern  L  R.  Cos.,  22  N.  Y.  258,  says  (p.  290)  : 

"Where  the  want  of  power  is  apparent,  upon  comparing 
the  act  done  with  the  terms  of  the  charter,  the  party  deal- 
ing T^ith  the  corporation  is  presumed  to  have  knowlege 
of  the  defect,  and  the  defense  of  ultra  vires  is  available 
against  him.  But  such  a  defense  would  not  be  i)ermitted 
to  prevail  against  a  party  who  can  not  be  presumed  to 
have  had  any  knowledge  of  the  want  of  authority  to  make 
the  contract.  Hence,  if  the  question  of  power  depends 
not  merely  upon  the  law  under  which  the  corporation  acts, 
but  ui)on  the  existence  of  certain  extrinsic  facts,  resting 
peculiarly  within  the  knowledge  of  the  corporate  officers, 
then  the  corporation  would,  I  apprehend,  be  estopped  from 
denying  that  which,  by  assuming  to  make  the  contract,  it 
had  virtually  affirmed." 

In  an  early  English  case  out  of  which  the  doctrine  as  at 
present  applied  by  the  courts  has  been  developed  (Mayor 
of  Norrcich  v.  Norfolk  R.  Co.,  30  Eng.  L.  &  Eq.  120),  it 
is  said  by  Mr.  Justice  Earle : 

"The  doctrine  was  introduced  at  law  by  the  East  An- 
glian Railway  Company  Case,  and  the  contract  there  in 
question^  being  a  contract  by  one  railway  company  to  pay 
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the  costs  of  another  railway  company,  incurred  in  applying 
to  parliament,  was  judicially  perceived,  from  the  terms  of 
the  contract  itself,  to  be  necessarily  unconnected  with  the 
purx)ose  of  the  defendants^  incorporation,  and,  therefore, 
prohibited.  This  is  the  point  decided  in  the  case.  •  ♦  • 
Looking  at  the  report,  with  the  remarks  in  the  argument, 
I  understand  the  court  to  have  meant,  that  any  application 
of  the  funds,  and  any  contract  which,  in  the  knowledge 
of  the  party,  who  should  sue  upon  the  contract,  was  in- 
tended for  a  purpose  unconnected  with  the  purpose  of 
incorporation,  was  prohibited;  and  that,  where  the  con- 
tract itself  appeared  to  be  necessarily  unconnected  with 
the  purpose  of  incorporation,  both  the  parties  must  have 
known  it  to  be  so,  and  the  court  judicially  perceive  it  to 
be  void;  and  that,  if  the  contract  was  not  necessarily  so 
unconnected,  the  ground  of  illegality  must  be  averred  and 
found  in  the  usual  way,  before  it  could  be  a  ground  of 
judgment;  and  that  no  application  of  the  funds  and  no 
contract  was  prohibited  by  implication,  which  the  parties 
intended  to  be  connected  with  the  purpose  of  incorpora- 
tion, however  distant  the  connection  might  be.  The  ques- 
tion put  in  the  course  of  the  argument :  'Would  a  contract 
by  a  railway  company  for  a  theater  or  chapel  be  void?' 
exemplifies  the  doctrine.  It  would  or  would  not,  accord- 
ing as  the  purpose  of  the  contracting  parties  was  or  was 
not  connected  with  the  railway.  It  might  be  a  speculati(m 
separate  from  the  railway,  and  prohibited.  Or,  if  the 
works  were  wanted  in  a  waste  place,  and  the  company 
found  it  for  their  interest  to  build  a  town  and  supply  it 
with  all  requisites  for  inhabitancy,  and,  in  order  to  secure 
a  permanent  supply  of  workmen  of  skill  and  responsibility, 
added  a  chapel  and  a  theater  with  religious  and  secular 
instruction,  it  might  be  for  the  purpose  of  the  railway, 
and  valid,  and,  though  distantly  connected,  the  outlay 
might  be  found  eventually  to  increase  the  profit  from  the 
traffic." 

Because  of  the  right  of  a  railway  company  in  the 
exceptional  instance  mentioned  to  buy  real  estate  and 
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construct  buildings  for  religious  and  secular  instructions, 
this  would  be  no  warrant  for  third  parties  to  contract  with 
such  officers  for  the  sale  of  such  property  generally,  with- 
out inquirj'  as  to  the  extent  of  the  authority  possessed  by 
such  officers  and  the  power  of  the  corporation  to  obligate 
itself  by  such  contracts.  In  the  execution  of  contracts 
in  the  particular  and  exceptional  cases  to  which  allusion 
has  been  made,  officers  do  not  act  within  the  apparent 
scope  of  their  general  authority,  and  the  contract  sought 
to  be  entered  into,  save  in  a  very  exceptional  case,  is 
clearly  and  manifestly  beyond  the  scope  of  the  general 
powers  of  the  corporation,  so  much  so,  that  a  party  treat- 
ing with  its  officers  acts  at  his  peril  and  is  charged  with 
all  knowledge  and  notice  as  to  lack  of  authority  which,  on 
the  face  of  the  transaction  and  under  the  circumstances 
surrounding  it,  may  fairly  and  reasonably  be  said  to  be 
usually  and  ordinarily  without  the  express  or  implied 
powers  granted  to  the  corporation. 

A  correct  determination  of  the  rights  of  the  parties  in 
the  case  at  bar  must,  we  think,  be  arrived  at  by  an  appli- 
cation of  the  rule  and  the  reason  given  therefor  in  Western 
Nat.  Bank  v.  Armstrong,  152  U.  S.  346.  In  the  case  cited, 
it  is  held  that  the  borroi^ing  of  money  by  a  bank  though 
not  illegal,  is  so  much  out  of  the  course  of  ordinary  and 
legitimate  banking  business  as  to  require  those  msrking 
the  loan  to  see  to  it  that  the  officer  or  agent  acting  for  the 
bank  had  special  authority  to  borrow  money.  This  au- 
thority is  commented  on  in  the  former  opinion  by  com- 
missioner Pound  who  prepared  the  same  and  we  need  not 
further  speak  of  it  here.  In  principle,  it  is  authority  di- 
rectly in  point  and  commends  itself  as  eminently  sound 
and  fully  sustained  by  the  authorities  and  text  writers. 
It  was,  we  think,  equally  incumbent  on  the  defendants  in 
the  replevin  action,  in  the  case  at  bar,  to  see  to  it  that  the 
cashier  of  the  bonk  executing  the  replevin  undertaking 
did  so  under  such  circumstances  as  would  render  the  ob- 
ligation entered  into  within  the  scope  of  the  powers  of 
the  bank  as  defined  by  its  charter  and  that  in  failing  to 
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do  sOy  they  must  be  held  to  have  acted  at  their  i>eril  and 
to  suffer  the  consequences  arising  by  reaaon  of  a  want  of 
authority  on  the  part  of  the  cashier  legally  to  obligate  the 
bank  by  the  execution  of  such  an  undertaking  in  its  nama 
If  the  execution  of  such  undertakings  were  a  part  of 
the  business  of  the  banking  corporation,  if  it  were  a  part 
of  the  general  duties  of  its  cashier,  if  it  were  apparently 
within  the  general  scope  of  his  authority,  although,  in  this 
particular  case,  the  engagement  was  for  accommodation 
only  and  in  excess  of  the  actual  authority  of  the  cashier, 
a  different  question  would  be  presented  from  the  one  we 
are  now  here  to  deal  with.  The  courts  of  Illinois  have 
passed  directly  on  the  question  here  being  considered  and 
hold  that  the  execution  of  a  bond  by  a  national  bank  as 
surety  in  a  replevin  suit  is  beyond  its  i)owers  and  void. 
Bailey  v.  Farmers  Nat  Bwrik^  97  111.  App.  66.  In  that  ac- 
tion, as  in  the  present  one,  proi)erty  was  seized  by  a  writ 
of  replevin,  a  bond  executed  and  the  property  delivered 
to  the  plaintiff  in  replevin.  Afterwards  suit  was  insti- 
tuted on  the  replevin  bond  and  the  defense  of  ultra  vires 
interposed  by  the  bank  which  had  executed  the  same  as 
surety.  Because  of  the  fact  that  the  property  had  been 
delivered  to  the  plaintiff  in  the  replevin  action,  it  was 
contended,  as  it  is  here,  that  the  bank  was  estopped  from 
pleading  its  want  of  power  to  execute  the  undertaking. 
To  this  it  is  said  by  the  court,  the  rule  is  that  the  charter 
of  a  corporation,  read  in  the  light  of  any  general  laws 
which  are  applicable,  is  the  measure  of  its  powers,  and  the 
enumeration  of  those  powers  implies  the  exclusion  of  all 
others  not  fairly  incidental;  that  the  rule  is  founded  on 
different  considerations,  the  highest  of  which  is  in  the 
interests  of  the  public  that  the  corporation  shall  not 
transcend  the  powers  conferred  upon  it  by  law.  Citing 
Central  Trwnsportation  Go.  v.  PtUlnum's  Palace  Gar  Go., 
139  U.  S.  24;  Best  Brewing  Go.  v.  Klassen,  185  111.  37. 
It  is  further  said  that  the  statute  providing  for  the  organ* 
ization  and  incorporation  of  a  national  bank  does  not 
expressly  or  impliedly  give  the  bank,  sued  in  tbe  lictioiif 


Vol.  69]  JANUARY  TERM,  1903.  239 

BtordeTant  Broe.  ft  Co.  y.  Fanners  &  Merchants  Bank  of  BuBhTille. 

authority  to  execute  the  bond  sued  upon^  aa  the  record 
shows  that  it  was  not  given  to  aid  or  assist  the  bank  in 
any  manner  in  carrying  on  any  business  connected  with 
or  in  furtherance  of  its  banking  business,  but  was  ex- 
ecuted by  the  bank  merely  as  surety  for  the  plaintiff  in 
the  replevin  action.  Regarding  the  plea  of  estoppel  urged 
against  the  bank,  because  the  property  had  been  taken 
away  from  the  defendant  on  the  writ  of  replevin  and 
turned  over  to  the  plaintiff^  this  was  held  unavailing  be- 
cause,  say  the  court : 

*TSVen  if  defendant  in  error  had  duly  executed  the  bond 
sued  upon  in  this  case  as  surety  for  the  shoe  company, 
and  it  had  been  delivered  and  accepted  by  plaintiff  in  error 
on  the  faith  of  such  execution,  and  he  had  incurred  liabili- 
ties upon  the  strength  of  it  by  executing  the  replevin  writ 
as  therein  stated,  yet  if  defendant  in  error  was  without 
authority  to  execute  the  bond,  it  would  not  be  liable  upon 
it,  as  expressly  held  in  Best  Brewing  Go,  v,  Kldssen,  supra; 
Central  Transportation  Co,  v.  Pullmnn^s  Palnce  Car  Co,y 
supra;  and  the  court  for  that  reason,  therefore  properly 
sustained  the  demurrer  to  it  also.'' 

In  Brewing  Co.  v.  Klassen,  supra,  it  was  held  that  the 
corporation  had  no  implied  or  express  power  to  become 
surety  on  an  api>eal  bond  to  a  forcible  detainer  suit,  be- 
tween third  parties,  where  it  is  not  shown  that  such  act 
was  reasonably  necessary  to  accomplish  the  end  for  which 
the  corporation  was  formed.    In  the  opinion  it  is  said : 

**The  purpose  of  the  corporation,  as  expressed  in  its 
charter,  is  to  manufacture  and  sell  ale,  beer  and  porter 
and  carry  on  a  general  brewing  business.  It  would  seem 
no  acts  could  be  more  unlike  than  the  doing  of  those  au- 
thorized by  the  charter  of  the  company  and  the  signing  of 
appeal  bonds  as  surety.  The  instrument  was  executed  in 
a  suit  not  by  or  against  the  corporation,  but  by  a  third 
person  against  another  to  recover  possession  of  a  house. 
Prime  facie  the  signing  by  the  company  of  an  appeal 
bond  in  such  a  suit  was  an  act  beyond  the  purpose  for 
which  it  was  organized,  and  consequently  illegal.  If  it  had 
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been  shown  that  it  was  executed  clearly  for  the  purpose  of 
promoting  or  protecting  its  own  business  of  brewing  or 
selling  beer,  etc., — ^that  is  to  say,  if  the  act  had  been 
reasonably  necessary  to  accomplish  the  end  for  which  the 
corporation  was  formed, — ^it  would  hare  been  within  the 
scope  of  the  corporate  power.  But  it  can  not  be  held  that 
every  act  in  furtherance  of  the  interests  of  a  corporation 
is  intra  vires.  Many  acts  can  be  suggested  which,  though 
beneficial  to  the  business  of  a  corjioration,  are  too  remote 
from  its  general  purposes  to  be  deemed  reasonably  within 
its  implied  powers.  What  is  and  what  is  not  too  remote 
must  be  determined  according  to  the  facts  of  each  case. 
The  rule  has  been  stated  to  be:  In  exercising  powers 
conferred  by  its  charter,  a  corporation  may  adopt  any 
proper  and  convenient  means  tending  directly  to  their 
accomplishment,  and  not  amounting  to  the  transaction  of  a 
sei)arate,  unauthorized  business."  Olark  v.  Farrington^ 
11  Wis.  821. 

As  illustratiye  of  the  rule  and  its  application  to 
different  cases,  by  reason  of  the  peculiar  circumstances 
surrounding  them,  may  be  cited  Merchant^  Bank  v.  State 
Bank,  77  U.  S.  604;  North  River  Bank  v.  Aymar,  3  Hill 
(N.  Y.),  262;  Farmers  d  Merchants  Bank  v.  Butchers  d 
Drovers^  Bank,  16  N.  T.  125;  Credit  Co.  v.  Howe  Machine 
Oo^j  54  Conn.  857. 

Some  questions  having  a  bearing  on  the  principal  prop- 
ositions advanced  are  called  to  our  attention  especially 
with  reference  to  the  relative  situations  of  the  parties, 
which  it  is  maintained  are  worthy  of  consideration  in  the 
determination  of  their  respective  rights.  In  the  main,  we 
think  these  matters  have  been  sufficiently  adverted  to  in 
the  former  opinion.  It  is  urged  by  counsel  that  the  plea 
of  ultra  vires  is  often  urged  with  a  view  of  escaping  from 
the  obligations  of  a  contract,  which  in  justice  and  good 
morals  should  be  executed  by  the  corporation  seeing  to 
avail  itself  of  the  plea;  that  the  courts  are  not  prone  to 
look  with  any  si)ecial  degree  of  favor  on  such  a  plea,  and 
especially  when  the  allowance  of  it  will  work  injustice  to 
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an  innocent  party,  who  has  relied  on  the  authority  of  the 
agent  of  the  corporation  to  make  the  contract  and  dealt 
with  it  to  his  disadvantage:  This  on  the  principle  that 
"Where  one  of  two  innocent  parties  must  suffer  by  the 
wrongful  act  of  a  third,  he  who  gave  the  power  to  do  the 
wrong  must  bear  the  burden  of  the  consequence."  It 
is  to  be  noted  that  the  bank  has  acquired  no  valuable 
thing  of  advantage  by  the  transaction  from  which  it  asks 
to  be  relieved  of  all  legal  consequences.  The  considerations 
urged  are  not,  we  think,  such  as  to  justify  a  judgment 
against  the  bank  on  the  replevin  undertaking  because  of 
the  action  of  the  cashier  and  the  consequent  situation  in 
which  the  parties  find  themselves.  Both  parties  to  the 
transaction  must,  we  think,  be  held  to  be  in  pari  delicto. 
The  bank  had  no  authority  to  bind  itself  by  such  an  under- 
taking, purely  as  a  matter  of  accommodation,  in  a  judicial 
proceeding  in  which  it  was  not  a  party  and  had  no  interest. 
The  cashier  was  not  acting  within  the  scope  of  his  ap- 
parent or  general  authority.  When  he  attempted  to  bin<l 
the  bank  by  the  execution  of  the  contract  he,  so  far  as  the 
record  discloses,  made  no  representations  as  to  his  au- 
thority to  act  in  the  bank's  behalf  in  that  regard,  nor  that 
the  bank  was  empowered  to  obligate  itself  by  such  an 
undertaking,  nor  that  it  had  any  interest  in  tlie  suit  such  as 
would  render  the  act  proper  and  ififra  vires,  in  order  to 
accomplish  the  end  for  which  the  bank  was  organized. 
The  bank's  obligation  on  the  face  of  the  transacticm  was 
that  of  surety  only.  The  defendants  in  the  replevin 
action  under  the  circumstances  of  the  case  must  have 
known,  or  at  least  should  have  known,  that  th(»  bank 
could  not  obligate  itself  on  the  undertaking  or  pledge  its 
credit  for  such  purpose.  The  interests  of  the  public  and 
the  rights  of  the  stockholders  render  it  imperative  that 
such  obvious  overreaching  of  authority  by  an  agent  of  the 
corporation  should  be  taken  notice  of  by  those  dealino; 
^vith  it  through  such  agent.  The  defendants  in  replevin, 
knowing,  as  they  must  have  known,  under  the  circum- 
stances, that  the  cashier  in  attempting  to  obligate  the 
19 
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bank  a»  surety  on  the  undertaking  was  exceeding  his  au- 
thority and  transcending  the  powers  of  the  corporation, 
acquiesced  in  its  acceptance  as  in  compliance  with  the 
law  at  their  peril,  llad  they  desired  to  avail  themselves 
of  the  manifest  illegality  of  the  act  of  the  cashier  and  the 
defective  execution  of  the  instrument,  they. should  have 
objected  to  its  sufficiency  as  is  by  statute  provided  they 
may  do.  By  not  doing  so,  and  contenting  themselves  with 
the  acceptance  of  the  undertaking  by  the  officer  serving 
the  writ,  as  sufficient,  without  objection,  they  must,  under 
the  law  as  we  interpret  it,  bear  the  consequences.  They 
stand  in  no  more  favorable  light  as  to  the  illegality  of  the 
action  of  the  cashier  in  urging  an  estoppel  against  the 
bank^s  right  to  assert  want  of  authority,  than  the  bank 
does  in  invoking  the  doctrine  of  ultra  vires  as  a  complete 
defense  to  the  action  of  ite  cashier  in  attempting  to  bind 
it  by  the  execution  of  the  undertaking.  The  judgment 
heretofore  rendered  is,  we  are  satisfied,  right  and,  for  the 
reasons  herein  given  as  well  as  those  stated  in  the  former 
opinion,  is  adhered  to. 

Bbaffirmes). 


D.  D.  Davis  v.  Gb)orge  W.  Lambbbt. 

Piled  June  3,  1903.    No.  12,879. 

instruction:  Weight  of  Bvidbnce:  Question  fob  Jubt.  The  weight 
and  credibility  of  testimony  are  to  be  exclusively  determined  by 
the  jury;  and  an  instruction  that  "evidence  as  to  the  genuineness 
of  handwriting  is  generally  regarded  as  of  a  weak  and  unjsaUs- 
factory  character*'  is  erroneous;  and  it  is  not  less  so  because  ot 
the  fact  that  there  is  such  evidence  on  both  sides  of  the  issue. 

Ersob  to  the  district  court  for  Nemaha  county :    John 
'  S.  Stull,  District  Judqb.    Reversed. 

Oeorge  W.  Oomell  and  Fred  G.  Hwuoxhy,  for  plaintiff  in 
error. 

^.  A.  Lambert,  oowtra, 
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Ames,  0. 

This  is  an  action  ux>on  a  promissory  note.  The  defense 
is  a  denial  that  the  purported  signature  of  the  defendant, 
who  is  admittedly  bound,  if  .at  all,  only  as  surety,  is  gen- 
uine. On  the  trial  a  gi^eat  many  witnesses  on  both  sides 
testified  as  experts  concerning  the  genuineness  of  the  dis- 
puted signature,  a  large  numerical  majority  of  them  fav- 
oring the  contention  of  the  defendant.  At  the  instance  of 
the  plaintiff  the  court  gave  to  the  jury  the  following  in- 
struction which  was  excepted  to. 

'TTou  are  instructed  that  the  evidence  as  to  the  genuine- 
ness of  handwriting  is  generally  regarded  as  of  a  weak 
and  unsatisfactory  character,  not  only  from  the  exactness 
with  which  handwriting  may  be  imitated,  but  also  on  ac- 
count of  the  dissimilarity  to  be  found  in  different  speci- 
mens of  the  handwriting  of  the  same  person,  executed  at 
different  times  and  under  different  circumstances.  The 
evidence  m  to  handwriting  should  be  considered  by  you 
in  connection  with  all  the  other  facts  and  circumstances 
surrounding  the  case,  which  are  in  evidence  before  you. 
You  should  give  the  evidence  of  each  witness  such  credit 
as  you  deem  it  entitled  to,  taking  into  consideration  the 
sources  of  his  knowledge  and  the  fact  as  to  how  well  ac- 
quainted he  is  with  the  handwriting  of  the  defendant  and 
the  frequency  of  the  times  at  which  he  has  seen  the  de- 
fendant write,  and  the  different  circumstances  under 
which  he  has  observed  his  writing  or  his  signature." 

We  think  the  giving  of  this  instruction  was  error  preju- 
dicial to  the  defendant,  who  was  defeated  below  and  who 
prosecutes  this  proceeding.  The  instruction  does  not  differ 
essentially  from  one  that  suffered  unanimous  disapproval 
at  the  hands  of  this  court  in  Hayden  v.  Frederickson,  59 
Neb.  141. 

The  defendant  in  error  seeks  a  discrimination  between 
the  two  cases  in  the  respect,  that  in  the  case  cited  the  ex- 
pert testimony  referred  to  appears  to  have  all  been  in- 
{reduced  in  behalf  of  one  party,  while  in  the  present  m- 
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stance,  both  parties  offered  evidence  of  that  character; 
hence,  he  says,  neither  can  be  supposed  to  have  been  re- 
garded by  the  jury  ss  falling  under  the  greater  condemna- 
tion. This  reasoning  seems  to  us  to  be  fallacious.  CJoun- 
sel  for  defendant  in  error  will  hardly  contend  that  the 
court  by  expressly  withdrawing  from  the  jury  the  consider- 
ation of  all  expert  testimony  would  not  have  committed 
reversible  error.  The  jury  had  an  undoubted  right  to 
consider  it  and  to  determine  its  credibility  and  preponder- 
ance in  like  manner  as,  and  in  connection  with,  all  the 
other  evidence  before  them.  But,  if  this  is  so,  then  a  par- 
tial withdrawal  of  this  testimony  or,  what  amounts  to  the 
same  thing,  a  partial  discrediting  of  it  would  work  at  least 
a  proportional  injustica  It  is  conceivable  that  it  might 
do  a  much  more  grievous  wrong.  If,  in  the  absence  of  such 
an  instruction,  the  jury  would  have  looked  upon  the  ex- 
pert testimony  aa  preponderating  largely  on  either  side, 
they  might  not  unreasonably  have  considered  such  a  criti- 
cism of  it  by  the  court  as  an  admonition  to  them  to  disre- 
gard such  preponderance,  or  at  any  rate  to  treat  it  as  of 
little  or  no  significanca  We  are  of  opinion,  therefore, 
that  the  fact  that  there  was  such  testimony  on  both  sides 
does  not  purge  the  instruction  of  its  vice.  But  the  depre- 
ciatory language  of  the  instruction  is  not  confined  to  expert 
testimony,  but  applies  equally  to  all  "the  evidence  as  to 
the  genuineness  of  handwriting,"  and  includes  within  its 
condemnation  the  sworn  denial  of  the  truthfulness  6t  his 
reputed  signature  by  the  defendant  himself.  In  its  literal 
significance  it  comes  as  nearly  as  possible  to  telling  the 
jury  that  the  defense  is  one  which  is  to  be  considered  as 
discredited  in  advance,  and  that  something  more  than  a 
preponderance  of  the  evidence  is  required  to  maintain  it 
There  are  other  errors  assigned  which,  in  our  opinion, 
are  sufficient  to  require  a  reversal  of  the  judgment,  but 
they  are  of  such  a  nature  and  happened  under  such 
circumstances  that  they  are  not  likely  to  recur  upon  a 
new  trial,  and  we  deem  it  not  necessary  to  discuss  them 
here. 
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It  is  recommeBded  that  the  judgment  of  the  district 
court  be  reversed  and  that  a  new  trial  be  granted. 

Hastings  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  that  a  new  trial  be  granted. 

Reversed. 


Harry  Seay  bt  al.  v.  Charles  E.  Shrader,  Sni-miFF  of 

Otoe  County. 

Filed  June  3,  1903.    No.  12,896. 

1.  Criminal  Law:   Ck>MPLAiNT:    Venue.    In  a  criminal  prosecution  tlie 

office  of  the  venue  in  a  complaint  is  to  name  the  place  where  the 
aUeged  offense  was  committed,  and  to  show  that  the  court  before 
whom  the  information  is  laid,  has  Jurisdiction  to  proceed.  It  is 
not  an  error  fatal  to  the  jurisdiction  of  the  court  to  recite  these 
matters  in  the  English  language,  and  no  particular  form  of  words 
is  indispensably  requisite  for  that  purpose. 

2.  :  Disqualification  or  Police  Judge:  Appointment  of  Jus- 
tice OP  THE  Peace,  When,  in  a  criminal  prosecution  before  a 
police  Judge  in  a  city  of  the  first  class,  governed  by  chapter  18  ot 
the  laws  of  1901,  it  is  shown  that  the  judge  is  disqualified  to  act 
by  reason  of  interest,  bias  or  prejudice,  it  is  not  erroneous  for 
the  mayor  to  appoint  a  justice  of  the  peace  of  the  city  to  act  in 
place  of  the  judge,  as  provided  by  section  117  of  that  chapter. 

3.  Flaying  Baseball  on  Sunday.    Playing  at  the  game  of  baseball  in 

this  state  on  Sunday  Is  forbidden  by  the  statute.  State  v,  O'Rourk, 
36  Neb.  614,  reaffirmed. 

Error  to  the  district  court  for  Otoe  county:    Paul  Jes- 
SBN,  District  Judge.    Affirmed. 

Alvin  T.  Timblin  and  Clmton  P.  Logan,  for  plaintiffs  in 
error. 

TF.  W.  Wilson,  D.  W.  Livingston  and  Andrew  (}.  Wolf- 
enhargevj  contra. 

Ames,  G. 

In  July,  1902,  one  William  H.  Hill,  who  was  at  that  time 
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police  judge  of  Nebraska  City  in  this  state,  issued  a  crimi- 
nal warrant  upon  which  the  plaintiffs  in  error,  Seay  and 
Meyers,  were  taken  into  custody  by  the  sheriff  of  the 
county.  The  following  is  a  copy  of  the  complaint  sworn 
to  and  filed  before  the  judge  and  pursuant  to  which  the 
warrant  was  issued: 

"Before  William  H.  Hill,  Police  Judge  in  and  for  Ne- 
braska City,  Otoe  County,  NebraBka. 
"The  State  op  Nebraska    ^ 
vs. 


Complaint  for  Unlawful 
Sporting  and  Unlaw- 
fully Playing  Baseball 
on  Sunday." 


Ralph  Glazier,  Frank 
Mayes,  Harry  Seay,  Laud 
A.  Miller,  Gust  Kurth, 
Fred  Guy,  Frank  Uameb, 
Edward  Delay,  and  Ben 
Meyers,         Defendants. 

"The  complaint  and  information  of  Charles  M.  Shep- 
herd, of  the  county  aforesaid,  made  in  the  name  of  the 
State  of  Nebraska,  before  me,  William  H.  Hill,  police 
judge,  in  and  for  Nebraska  City,  Otoe  county,  Nebraska, 
this  14th  day  of  July,  A.  D.  1902,  who  being  duly  sworn 
on  his  oath,  says  that  Ralph  G^lazier,  Frank  Mays,  Harry 
Seay,  Laud  A.  Miller,  Gust  Knrih,  Fred  Guy,  Frank 
Ilamer,  Edward  Delay,  and  Ben  Meyers,  late  of  said 
county,  each  of  said  persons  being  of  the  age  of  fourteen 
years  and  upwards,  on  the  13th  day  of  July,  A.  D.  1902, 
said  day  being  the  first  day  of  the  week  commonly  called 
"Sunday,"  in  the  county  aforesaid,  then  and  there  being, 
were  and  each  of  them  \yafi  then  and  there  found  unlaw- 
fully sporting  and  unlawfully  engaged  in  the  game  com- 
monly called  "baseball,"  contrary  to  the  form  of  the  statr 
utes  in  such  ca^es  made  and  provided  and  against  the  peace 
and  dignity  of  the  State  of  Nebraska. 

"Charles  M.  SHBPHimD. 

"Subscribed  in  my  presence  and  sworn  to  before  me  this 
14th  day  of  July,  A.  D.  1902. 

**Wm.  H.  Hill,  Police  JudgeJ^ 
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Upon  the  arrest  of  the  parties  and  the  return  of  the 
warrant,  the  defendants  therein  filed  applications  for  a 
change  of  venue  to  the  nearest  justice  of  the  peace,  upon 
the  ground  that  they  could  not  obtain  a  fair  and  impartial 
hearing  before  the  judge  on  account  of  his  interest,  bias 
and  prejudice.  A  change  of  venue  was  not  granted,  but 
due  notification  of  the  application  therefor  having  been 
made  to  the  mayor  of  the  city,  that  official  appointed  one 
H.  G.  Leigh,  a  justice  of  the  peace  within  said  city,  to  act 
as  police  judge  in  the  conduct  of  subsequent  proceedings 
under  the  warrant  Thereafter  such  proceedings  were  had 
before  the  said  justice  that  the  defendants  were  required 
to  and  did  enter  into  recognizances  with  sureties  for  their 
appearance  at  the  next  term  of  the  district  court  for  the 
county,  to  answer  to  the  charge  named  in  the  complaint 
I^ter,  the  sureties  surrendered  Seay  and  Meyers  to  the 
sheriff  and  they  obtained  from  the  district  judge  of  the 
county  a  writ  of  hdbeds  corpus  by  means  of  which  to  in- 
quire into  the  legality  of  their  detention.  A  return  was 
made  to  the. writ  disclosing,  in  substance,  the  foregoing 
facts,  and  thereupon  on  the  5th  day  of  August,  1902,  the 
applicants  were  remanded  to  the  custody  of  the  sheriff 
where,  so  far  as  the  record  discloses,  they  still  remain. 

This  proceeding  is  a  petition  in  error  to  review  the  judg- 
ment of  the  district  judge.  But  three  grounds  for  its  re- 
versal are  urged  upon  our  attention.  First y  it  is  contended 
that  the  complaint  was  insufficient  to  confer  jurisdiction 
upon  the  police  judge  to  cause  the  arrest,  because  of  the 
absence  of  a  venue.  That  is,  as  we  understand  counsel, 
because  the  charging  part  of  the  document  is  not  preceded 
by  the  words :  State  of  Nebraska,  Otoe  County,  ss.  We 
think  this  objection  is  not  well  taken.  There  is  no  peculiar 
virtue  in  the  cabalistic  characters  "SS,"  which  are  pre- 
sumed to  have  been  anciently  symbolical  of  something,  but 
nobody  knows  precisely  what  The  complaint  appears 
upon  its  face  to  have  been  sworn  to  before  a  peace  officer 
oif  Otoe  county,  whom  it  explicitly  informs  of  the  commis- 
fffon,  bj  the  persons  therein  named,  of  an  alleged  criminal 
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act  witMn  that  county.  This  is  the  sole  purpose  of  a  venue, 
and  we  think  it  may  as  well  be  dxpressed  in  "ordinary 
and  concise"  English,  as  in  a  supposed  abbreviation  of 
.long  disused  and  perhaps  not  strictly  correct  Latin. 

Second^  it  is  urged  that  not  the  police  judge,  only,  but 
the  police  court,  lost  jurisdiction  of  the  case  upon  the  filing 
of  the  application  for  a  change  of  venue,  and  that  the  sub- 
sequent proceedings  by  the  justice,  as  acting  police  judge, 
were  coram  non  judice  and  void.  The  course  adopted 
seems,  however,  to  have  been  in  strict  compliance  with  the 
statute  governing  the  city  and,  there  being  no  express  pro- 
vision of  law  for  obtaining  a  change  of  venue  from  a  police 
judge,  it  may  well  be  doubted  if,  under  the  authority  of 
McCarthy  v.  State,  10  Neb.  438,  any  other  procedure  could 
have  been  followed.  Besides  tliis,  it  is  not  disputed  that 
Leigh  was  a  duly  qualified  and  acting  justice  of  the  peace, 
free  from  disqualification  and  with  ample  jurisdiction  to 
entertain  the  complaint  and  require  the  defendants  to 
enter  into  recognizances. 

Thirdy  finally  it  is  contended  that  playing  at  baseball 
is  not  "sporting^'  within  the  meaning  of  our  statute  con- 
cerning the  observance  of  Sunday,  and  is  therefore  not 
prohibited  thereby.  This  question  we  regard  as  foreclosed 
by  the  decision  of  this  court  in  State  v.  O^Rourkj  35  Neb. 
()14,  and  we  are  not  disposed  to  reopen  its  discussion.  The 
regulation  is  one  exclusively  within  l^slative  discretion. 
Since  that  decision  was  rendered  the  legislature  has  been 
in  regular  session  no  less  than  six  times.  It  is  fair  to  pre- 
sume that  if  the  law  as  there  announced  had  been  offensive 
to  public  sentiment,  or  the  interpretation  there  put  upon 
it  had  been  generally  regarded  as  erroneous,  it  would  long 
since  have  been  changed. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 


Hastings  and  Oldham,  00.,  concur. 


/ 
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By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Appiumbd. 


Whitpield  Sanpobd^  appellee,  v.  John  Anderson, 
appellant,  et  al. 

Piled  Junb  3,  1903.    No.  12,156. 

1.  Foreclosnra:  Receiver:    Homestead.    A  mortgagee  of  a  farm,  worth 

from  16,000  to  |8,000,  which  is  resided  upon  by  the  mortgagor  and 
embraces  his  homestead  exemptions,  is  entitled,  on  an  appeal  from 
an  order  confirming  a  sale  which  did  not  realize  the  full  amount 
of  the  mortgage,  and  where  the  taxes  are  in  arrears  and  are  ac- 
cumulating, to  a  receivership  to  take  charge  of  that  portion  of 
the  premises  not  embraced  in  the  homestead  exemptions,  the 
property  being  readily  divisible  and  no  objection  being  made  to 
the  admeasurement  of  the  homestead  made  by  the  trial  court. 

2.  Decree  Bendered.     Former  judgment  in  this  case  vacated  and  the 

order  of  the  district  court  appointing  a  receiver  affirmed. 

Appeal  from  the  district  court  for  Saunders  county: 
Benjamin  F.  Good,  District  Judge.  Former  jiuhjment 
of  reversal  vacated  and  judgment  of  district  court  affirmed. 

B.  E,  EendrickSj  for  appellant. 

M.  B.  Reese  and  H.  A.  Reese ^  contra. 

Hastings,  C. 

This  is  a  rehearing  of  the  case  which  appears  in  3  Neb. 
(Unof.)  561.  The  question,  clearly  stated  in  the  opinion, 
is  whether  or  not  a  receiver  will  be  api)ointed  pending 
proceedings  to  foreclose  a  mortgage  where  the  premises 
consist  of  a  single  farm  worth  f 6,000  to  $8,000,  which  is 
occupied  as  the  mortgagor's  family  residence  and  embraces 
his  homestead  exemptions.  No  complaint  is  made  at  the 
present  time  as  to  the  statement  of  the  case  which  appears 
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in  the  former  opinion.  It  is,  however,  insisted  that  the 
conclusion  there  reached  is  wrong,  because  protecting 
from  application  upon  the  plaintiflPs  mortgage  the  income 
from  property  which  is  not  exempt  as  a  homestead  and 
can  not  be  held  by  such  a  right  from  the  mortgagor's 
creditors,  including  the  mortgagee. 

It  is  conceded  by  the  plaintiff  that  the  decisions  of  this 
court  in  Chadron  Loan  &  Building  As^n  v.  Smithy  58 
Neb.  469 ;  Laune  v.  Hauser,  58  Neb.  663 ;  Baker  v.  Grand 
Island  Banking  Go.y  4  Neb.  (Unof.)  100,  and  Joslin  v. 
Williams,  3  Neb.  (Unof.)  192,  establish  the  rule  in  this 
state  and  under  our  statute,  that  the  homestead  right  itself 
can  be  invaded  only  by  an  order  of  sale.  It  is,  however, 
insisted,  that  the  order  appointing  the  receiver  in  this  case, 
which  left  to  the  mortgagor  possession  of  a  portion  of  the 
mortgaged  premises,  selected  by  himself,  of  value  con- 
siderably in  excess  of  |2,000  does  not  invade  any  home- 
stead right  of  the  mortgagor;  that  it  simply  applies  to  the 
payment  of  this  mortgage  debt,  for  satisfaction  of  which 
rie  had  pledged  all  the  property,  that  portion  of  the 
premises  which  the  homestead  law  does  not  enable  him  to 
claim.  It  is  energetically  urged  that  the  line  of  cases, 
commencing  with  Hoy  t\  Anderson,  39  Neb.  386;  cited  in 
the  former  opinion,  which  hold  that  where  the  property 
.resided  upon  by  the  mortgagor  is  incumbered,  the  result 
is  that  the  homestead  right  attaches  to  th^  mortgagor's 
remaining  interest  in  the  entire  tract,  have  no  application 
in  this  case.  It  is  claimed  that  here  there  is  no  question 
of  a  general  creditor  attacking  the  incumbered  homestead, 
but  merely  an  application  of  mortgaged  property,  outside 
of  any  possible  homestead  exemption,  to  the  payment  of 
the  mortgage  indebtedness,  an  application  expressly  al- 
lowed by  statute  in  the  state  of  Nebraska.  Section  266  of 
the  code. 

The  argument  derived  from  Hoy  v.  Andersonj  In  the 
former  opinion,  to  show  that  the  homestead  right  must, 
as  against  the  plaintiff,  be  held  to  attach  to  the  entire 
tract,  since  it  is  incumbered  by  plaintiff's  mortgage,  seems 
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to  US  by  no  means  conclusive  Of  course,  an  execution 
creditor  proceeding  against  this  land  in  the  absence  of 
plaintiff's  mortgage,  could  force  a  homestead  claimant  to 
select  |2,000  worth  of  the  land  and  could  sell  the  remain- 
der. To  say  that,  because  he  has  a  mortgage,  plaintiff  can 
not  force  such  a  selection,  where  it  clearly  appears  that 
the  rents  and  profits  of  the  premises  are  necessary  to 
witisfy  his  claim,  would  seem  to  be  reasoning  in  a  circle, 
and  holding  that  the  existence  of  the  plaintiff's  lien,  in- 
stead of  insuring  its  satisfaction  out  of  the  land  could  be 
used  to  prevent  such  payment.  It  would  seem  much  more 
consistent  to  hold  plaintiff's  mortgage  might  be  enforced 
by  receivership  proceedings,  and  the  homestead  right  be^ 
required  to  be  set  off,  unless  the  statute  clearly  •  entitled 
the  mortgagor  to  be  relieved  from  the  ordinary  incidents 
of  a  mortgage  as  to  the  entire  tract.  The  general  pro- 
visions of  the  code  certainly  give  plaintiff,  in  the  absence 
of  the  homestead  claim,  a  right  to  a  receivership.  Buck 
r.  Stuheriy  61  Neb.  70.  The  homestead  statute  seems,  as 
clearly,  to  give  no  right  to  more  than  ?2,()00  worth  of  these 
premises.  Consistency  would  seem  to  require  that  only 
f2,000  worth  be  set  off  for  a  homestead,  if  they  are,  as  in 
(his  case,  readily  separable.  Both  statute  and  general 
principles  of  equity  require  that  a  court  of  equity  apply 
the  income  from  the  remainder  to  the  payment  of  the 
mortgage  indebtedness  where,  as  in  this  case,  it  is  clearly 
necessary  to  the  satisfaction  of  the  mortgage. 

It  is  quite  true  that  the  homestead  statute,  chapter  36, 
Compiled  Statutes  (Annotatx^l  Statutes,  0200),  makes 
no  provision  for  any  setting  off  of  the  homestead,  except 
when  it  is  sought  to  be  taken  on  execution.  Section  5. 
If,  however,  the  right  to  appropriate  the  income  from  the 
excess  belongs  to  the  mortgagee,  the  powers  of  a  court  of 
equity  are  ample  to  secure  a  just  and  eflftcient  method  of 
ascertaining  that  excess. 

''The  boast  of  those  who  have  administered  equity  juris- 
prudence, that  its  remedies  may  be  so  employed  as  to  give 
complete  relief  to  each  complainant,  would  be  palpably 
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vaingloriouB,  had  they  not  devised  modes  of  enforcing 
their  decrees,  sufficiently  stringent  to  compel  obedience 
and  sufficiently  varied  to  answer  every  conceivable  emerg- 
ency."   Freeman,  Executions  (2d  ed.),  sec.  8<u 

In  fact,  the  essential  question  in  this  case  seems  to  be 
whether  or  not  the  legislature,  in  providing  only  for  final 
process  against  premises  which  include  the  homestead, 
has  impliedly  forbidden  the  use  of  a  provisional  remedy 
against  such  premises.  The  express  limiting  of  the  home- 
stead right  to  f2;000  worth  of  property,  would  seem  to 
sufficiently  prevent  its  attaching  to  more.  The  cases  fol- 
lowing Hoy  V.  Anderson  do  not,  by  any  means,  attach  it 
to  more  than  |2,000  of  property.  They  simply  say  that 
the  lienholder  must  satisfy  his  claim  out  of  the  excess  so 
far  as  he  can,  and  this  being  so,  any  remainder  must  be 
deemed  proceeds  of  the  homestead  right  Full  force  seems 
to  be  given  to  this  statute  when  it  is  held  to  prevent  the 
seizing  of  the  homestead  interest,  itself,  by  means  of  any- 
thing short  of  the  final  process  mentioned  in  section  3  of 
the  act. 

In  the  present  case  no  objection  is  made  that  the  quan- 
tity of  land  left  is  not  worth  f 2,000.  Defendant,  himself, 
was  permitted  to  select  it.  The  failure  of  the  law  to  pro- 
vide any  means  for  setting  off  homesteads  in  receivership 
proceedings,  may  be  fairly  attributed  to  the  fact  of  these 
proceedings  being  always  under  the  control  and  in  the 
discretion  of  the  court.  The  lawmaker  may  have  remem- 
bered that  equity  jurisdiction  had  its  original  in  provid- 
ing remedies.  Why  should  we  not  hold  that  he  simply  left 
the  court's  hands  free  in  this  matter? 

If,  as  this  court  has  held,  the  appointment  of  a  receiver 
is  in  the  nature  of  an  equitable  execution,  designed  to 
reach  the  interest  which  the  creditor  might  take  on  ex- 
ecution (Longfellow  v.  Barnwrdy  58  Neb.  612),  why  should 
not  a  mortgagee,  who  is  entitled  to  a  receiver,  be  allowed 
to  seize  the  same  property  to  the  same  extent  as  could  a 
levying  creditor.  In  Huston  v.  Ctmfieldy  57  Neb.  345,  it 
18  held,  that  the  only  way  in  which  the  rents  and  profits  of 
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real  estate,  pending  a  foreclosure,  can  be  reached,  is  by 
means  of  a  receiver.  It  is  there  said  that  the  practical 
effect  of  a  receivership  is  the  dispossession  of  the  defend- 
ant. This  is  true  and  is  ordinarily  a  sufficient  reason  for 
not  disturbing  homestead  occupation  by  such  an  order; 
but  where,  as  in  this  case,  the  homestead  right  does  not 
attach  to  the  entire  property,  and  there  is  no  objection  on 
the  ground  of  difficulty  in  separating  it,  we  see  no  reason 
for  not  applying  this  "equitable  execution"  to  the  excess. 

In  the  case  of  Chadron  Loan  £  Building  Asshi  v.  Smith, 
58  Neb.  469,  a  receiver  was  appointed  for  the  property 
embraced  in  the  mortgage  which  was  not  occupied  by  de- 
fendant as  a  homestead.  It  is  true  that  there  was  in  that 
case  another  house  and  lot.  In  the  present  case,  if  the 
plaintiff's  mortgage  only  covered  the  property  embraced 
in  the  receivership  order,  there  would  be  very  little  ques- 
tion as  to  the  plaintiflf's  right  to  it.  Is  it  reasonable  to 
give  him  less  rights  because  his  lien  extends  over  th(^ 
entire  quarter  section,  so  long  as  the  whole  is  insufficient 
to  pay  him?  This  court  had  no  difficulty  in  supplementing 
the  statute  with  the  doctrine  that  the  mortgagee  must  sell 
first  the  premises  outside  of  the  homestead  covered  by  his 
lien.  It  did  this  notwithstanding  a  provision  that  there 
should  be  no  exemptions  as  against  a  mortgage.  Should 
not  the  same  equitable  consideration  for  the  other  party, 
provide  a  means  of  setting  oflf  the  homestead  so  as  to  leave 
the  rest  subject  to  a  receiver's  possession,  although* the 
statute  has  made  no  provision  for  it?  The  method  pro- 
vided in  case  of  legal  executions  would  work  just  as  well 
in  case  of  "equitable  executions.^^ 

Defendant  does  not  claim  that  a  receivership  was  not 
needed  for  the  satisfaction  of  the  mortgage,  but  claims 
that  no  receiver  can  be  had  in  this  case,  in  any  event,  be- 
cause the  plaintiflf  would  not  be  entitled  to  any  deficiency 
judgment,  and  is,  therefore,  not  entitled  to  any  assistance 
from  a  court  of  equity  to  secure  the  satisfaction  of  his 
debt  It  appears,  however,  that  this  mortgage  is  wholly 
unaffected  by  the  change  in  the  method  of  foreclosure 
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introduced  by  the  act  of  1897,  and  the  plaintiff  is  entitled 
to  a  deficiency  judgment  in  the  present  case.  Thompson 
V.  West,  59  Neb.  677. 

We  have  examined,  somewhat  carefully,  the  several 
cases  cited  by  the  defendant,  and,  particularly,  the  recent 
ones  of  Brown  v.  Gampbellj  68  Neb.  103;  Baker  v.  Grand 
Island  Banking  Co.,  4  Neb.  (Unof.)  100,  and  Joslinv.  Will- 
iamSy  3  Neb.  (Unof.)  192,  each  containing  different  ap 
plications  of  the  doctrine  of  Hoy  v.  Anderson,  that  as 
against  a  general  creditor,  who  is  seeking  to  subject  a 
mortgaged  homestead  to  payment  of  his  claim,  the  home 
stead  right  attaches  to  the  mortgagor's  interest  in  the 
entire  estate  and  can  not  be  restricted  ,to  any  specific 
portion,  unless  that  interest  is  more  than  f  2,000.  None  of 
them  deal  with  the  mortgagee's  rights  in  the  excess  over 
12,000. 

To  hold  that  the  amount  of  plaintiff's  lien  in  the  present 
case  must  be  deducted  from  the  value  of  these  premises^ 
and  that  the  homestead  interest  would  only  attach  to  the 
remainder,  would  be  to  apply  the  existence  of  this  lien  as 
a  protection  against  its  own  provisional  enforcement  Here 
is  a  clear  equitable  right  secured  by  a  distinct  statute  of 
the  state,  to  the  sequestration  of  the  rents  and  profits  of 
the  entire  160  acres.  On  the  other  hand,  there  is  a  home- 
stead right  to  the  extent  of  f  2,000,  as  to  which  this  court 
holds  that  it  is  not  to  be  destroyed  by  anything  short  of 
an  Order  of  sala  We  see  nothing  in  the  homestead  law 
in  any  way  protecting  more  than  the  f  2,000  worth  of  ex- 
emptions provided  by  that  law.  That  much  is  left  undis- 
turbed by  the  receivership  order  in  tliis  case. 

Of  course,  the  result  of  this  is  that  in  all  cases  in  which 
the  mortgages  are  sufficient  in  amount  to  render  the  prem- 
ises probably  insufficient  to  pay  them,  and  the  premises 
are  divisible,  the  mortgagor  could  be  forced  to  select  his 
homestead  and  to  surrender  to  a  receiver  all  of  the  prem- 
ises in  excess  of  such  homestead  right.  What  would  be  the 
result,  if  the  premises  were  practically  indivisible  under 
tbe  holdings  of  Ohadron  I^own  <$  Building  Ass^n  v,  Sm/fth 
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and  the  cases  following  it,  need  not  now  be  determined. 
Courts  of  equity  are  dealing  with  the  rights  both  of  the 
mortgagee  to  satisfaction  ajid  of  the  homestead  tenant, 
mortgagor,  to  a  protection  for  his  family.  Both  should  be 
yindicated  as  far  as  all  the  resources  of  the  court  will  suf- 
fice to  do  so.  The  cases  last  mentioned  show  clearly  that 
this  court  intends,  where  one  or  the  other  of  these  stat- 
utory rights  must  give  way,  that  it  shall  be  the  mort- 
gagiee's.  Whether  in  the  case  of  an  indivisible  homestead 
property,  largely  in  excess  of  the  f  2,000  limit  in  value,  but 
insufficient  to  dischai*ge  the  mortgage,  which  property  was 
earning  a  large  income  and  wpon  which  taxes  Avere  accumu- 
lating or  waste  was  taking  place,  a  remtnly  could  be  found 
which  would  adequately  guard  the  rights  of  both  parties, 
is  not  our  present  concern.  There  is  in  this  case  no  com- 
plaint as  to  indivisibility  of  the  property  or  as  to  the  trial 
court's  division  of  it.  Where,  ^s  in  this  case,  the  premises 
are  readily  divisible,  and  the  homestead  can  be  set  off,  we 
see  no  objection  to  doing  so,  when  it  is  necessary  for  the 
satisfaction  of  the  lien. 

Of  course,  where  there  is  a  surplus  above  the  mortgages, 
there  could  be  no  receivership  necessary  in  order  to  pro- 
tect the  mortgagees.  The  mortgagor's  homestead  right 
would  attach  to  whatever  excess  there  was  and  would  be 
protected  as  against  the  general  creditors,  but  we  do  not 
feel  disx>osed  to  say  that  the  existence  of  plaintiff's  mort- 
ga^  on  the  homestead  can  be  applied  to  protect  the  excess 
over  the  homestead  right  against  its  equitable  appropria- 
tion in  satisfaction  of  that  mortgage. 

It  is  recommended  that  the  judgment  of  reversal  hereto- 
fore entered  in  this  cause  be  vacated  and  the  judgment  of 
the  district  court  affirmed. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  former  judgment  in  this  cause  is  vacated  and 
t^e  jud^ept  of  the  distiict  qourt  is 
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Frank  J.  Bobyink^  appblleb^  v.  Catharine  Christlaansi 

BT  AL.,  APPELLANTS. 

Filed  June  8,  1903.    No.  12,867. 

1.  Subrogation:  Limitation  of  Action.  Where  the  clrcumstanoes  oC 
the  advancement  of  money  to  pay  a  prior  mortgage  are  such  as 
to  entitle  the  leaner  to  a  subrogation,  and  are  such  as  to  give 
him  no  legal  right  aside  from  such  subrogation,  the  statute  oC 
limitations  does  not  run  against  his  claim  for  such  subrogation 
and  the  enforcement  of  the  prior  mortgage  until  ten  years  from 
the  latter's  maturity. 

2. :    Necessabt  Pastt.    While  ordinarily  the  original  creditor 

is  a  necessary  party  to  any  suit  for  subrogation  to  his  rights, 
where  he  has  satisfied  his  claim  by  a  formal  instrument,  duly 
recorded,  and  sufficient  for  that  purpose,  he  is  not  a  necessary 

party. 


3. :   Mortoage  bt  Exeoutbix.    One  who  has  advanced  money  to 

pay  a  valid  mortgage  against  the  property  of  a  decedent,  at  the 
request  of  his  executrix,  and  upon  the  county  judge's  assurance 
that  she  was  authorized  to  execute  a  mortgage  for  that  purpose, 
and  has  taken  her  note  and  mortgage  upon  the  same  property,  is, 
upon  its  subsequently  appearing  that  she  had  no  authority  and 
that  the  mortgage  given  by  her  Is  void,  entitled  to  subrogation 
to  the  rights  of  the  original  mortgagee  to  the  extent  that  his 
money  has  gone  to  discharge  that  mortgage. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  District  Judge.    Affirmed. 

George  A,  AdamSj  for  appellants. 

Lorenzo  W.  Billingsleyj  Robert  J.  Oreene  and  Richard 
H.  Hagelin,  contra, 

Hastings,  O. 

This  is  a  suit  in  equity  brought  by  plaintiff  and  ap- 
pellee to  establish  his  right  to  be  subrogated  to  the  owner- 
ship of  a  mortgage  executed  February  5, 1887,  by  Abraham 
Christiaanse  to  the  Connecticut  Mutual  Life  Insurance 
Company  upon  80  acres  of  land  in  Lancaster  county. 
The  original  mortgage  was  for  |700.  Before  its  maturity 
the  mortgagor  died.     At  its  maturity  application  waa 
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made  to  plaintiff  for  a  loan  with  which  to  pay  off  the 
amount  remaining  due,  |500.  The  executrix  and  plain- 
tiff applied  to  the  county  judge  for  instructions  in  the 
matter,  and  were  told  by  him  and  by  attorney  Philpott 
that  she  had  been  authorized  to  renew  the  mortgage. 
Plaintiff  advanced  the  |500.  The  widow  executed  to  him 
a  note  and  mortgage,  dated  May  12,  1892,  payable  in  five 
years  with  seven  per  cent  annual  interest  By  some 
mistake  it  was  drawn  for  f525,  and  |25  was  indorsed 
upon  it  the  day  of  its  date,  leaving  the  amount  f  500.  The 
note  and  mortgage  were  signed  by  the  widow,  as  execu- 
trix, and  purported  to  be  made  by  such  authorily.  The 
widow  kept  the  interest  paid  until  some  time  in  1896. 
Afterward  default  was  made  in  the  payments  of  interest 
and  this  action  was  instituted. 

The  i)etition  allies  that  the  80  acres  of  land  covered 
by  the  insurance  comimny's  mortgage  was  the  homestead 
of  the  mortgagor  and  of  his  widow,  and  was  worth  less 
than  f 2,000  in  excess  of  the  incumbrances  against  it  The 
petition  sets  out  the  making  of  the  .note  and  mortgage 
by  the  widow,  as  executrix,  and  the  obtaining  of  money 
upon  it  from  plaintiff;  that  the  loan  was  made  in  good 
faith  and  under  the  supposition  of  both  parties  that  the 
executrix  was  authorized  to  make  it 

Demurrer  was  filed  to  the  petition  on  the  ground  that  it 
did  not  furnish  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  cause  of  action  sued  on  did  not  accrue 
within  four  years  before  the  commencement  of  the  suit. 
Leave  was  taken  by  plaintiff  to  amend  his  petition  by 
interlineation,  with  leave  to  defendants  to  plead  by  the 
following  Monday.  At  that  time  a  motion  was  filed  to 
require  the  plaintiff  to  separately  state  and  number  the 
causes  of  action,  and  a  demurrer  to  the  i)etition,  also,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  that  there  was  defect  of  parties 
defendant^  in  that  the  administrator  and  the  executrix, 
the  person  alleged  to  have  executed  the  mortgage,  and  the 
insurance  company,  the  original  mortgagee,  were  not 
20 
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named  parties  defendaat.  The  motion  and  demurrer  were 
severally  overruled.  Subsequently,  permission  seems  to 
have  been  obtained  to  renew  the  demurrer,  and  it  was 
again  overruled.     The  defendants  excepted. 

Catharine  Christiaanse  answered,  setting  up  a  life  inter- 
est in  this  land  by  a  devise  from  the  mortgagor.  She 
denied  the  execution  of  plaintiff's  note  and  mortgage  by 
the  executrix  and  denied  each  allegation  of  the  petition; 
alleged  that  plaintiff's  cause  of  action  did  not  accrue 
Avithin  four  years,  within  five  years  nor  within  ten  years 
of  the  commencement  of  the  action;  alleged  that  no  au- 
thority was  ever  given  executrix  to  mortgage  the  land; 
that  the  cause  of  action  did  not  accrue  against  the  de- 
fendant alone  but  jointly  with  the  personal  representative 
of  the  mortgagor,  his  executrix,  or  her  successor;  that 
there  was  a  defect  of  parties  defendant;  that  the  mort- 
gagor's estate,  the  mortgagor's  executrix,  the  person  ex- 
ecuting the  plaintiff's  mortgage,  and  the  Connecticut 
Mutual  Life  Insurance  Company,  were  not  made  parties; 
that  no  attempt  was  made  by  plaintiff  from  May  12,  1892, 
when  he  advanced  the  money,  until  November  5, 1900,  to 
obtain  subrogation  to  the  mortgagee's  right  in  the  Con- 
necticut Mutual  Life  Insurance  Company's  mortage; 
that  no  attempt  has  been  made  to  collect  the  money  from 
the  mortgagor's  estate  though  it  was  amply  sufficient  to 
meet  the  claim ;  that  the  estate  had  been  distributed  dur- 
ing the  eight  years  plaintiff  had  failed  to  assert  his  rights 
and  that  such  rights  had  been  Avaived,  and  asked  judgment 
for  costs.  The  other  defendants  answered  alleging  their 
descent  from  the  mortgagor  and  claiming  title  in  fee  to 
the  lands.  Their  answers,  in  other  resi)ects,  are  sub- 
stantially in  the  same  terms  as  the  executrix's.  Plaintiflf 
replied  by  a  general  denial. 

The  court  at  the  trial  found,  that  Abraham  Christiaanse 
died  seized  of  the  80  acres  of  land,  and  owed  the  Con- 
necticut Mutual  Life  Insurance  Company  |500  on  a  mort- 
gage covering  it,  and  that  defendants  were  related  to 
him  as  alleged  in  plaintiff's  i)ctition;  that  his  personal 
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property  was  all  consumed  in  the  payment  of  liabilities 
other  than  the  mortgage;  that  at  the  time  of  his  death, 
the  land  was  not  worth  $2,000  above  the  mortgage;  that 
his  wife  was  appointed  and  qualified  as  executrix;  that, 
when  the  mortgage  came  due  in  1892,  there  was  nothing 
on  hand  with  which  to  pay  except  the  land;  that  she,  to 
preveht  foreclosure,  borrowed  from  plaintiff  fSOO  which 
were  paid  on  the  mortgage;  that  plaintiff  furnished  this 
money  under  the  advice  and  direction  of  the  county  judge 
of  Lancaster  county  and  J.  E.  Philpott,  attorney,  with 
the  express  understanding  and  agreement  that  he  was  to 
have  a  lien  upon  the  land,  and  that  the  land  would  be 
charged  with  the  repayment  of  the  money  and  interest; 
that  he  furnished  the  money  to  the  executrix  to  prevent 
sale  of  the  land  and  save  her  possession  of  it,  relying 
upon  the  statements  of  the  county  judge,  of  the  executrix 
and  of  Philpott,  that  he  was  safe  in  so  doing,  and  that  the 
mortgage  of  the  executrix  to  him  was  valid  and  author- 
ized; that  no  order  of  the  county  court  of  Lancaster 
county  was  ever  made  authorizing  the  executrix  to  borrow 
money  or  execute  a  mortgage;  that  the  executrix  ever 
since  obtaining  the  money  had  continued  to  live  upon  and 
enjoy  the  possession  of  and  the  income  from  the  land ;  that 
she  subsequently  resigned  as  executrix,  and  at  the 
time  of  this  action  there  was  neither  executor  nor  ad- 
ministrator, and  the  estate  had  been  fully  administered; 
that  no  suit  at  law  was  ever  brought  for  the  money,  and 
that  the  note  and  mortgage  by  the  executrix  to  the  plain- 
tiff were  void;  that  the  money  obtained  by  that  means 
from  the  plaintiff  was  paid  to  the  Connecticut  Mutual 
Life  Insurance  Company,  and  thereupon  the  insurance 
company  released  its  mortgage  of  record ;  that  the  interest 
was  paid  to  plaintiff  up  to  March  12,  1895,  and  there  was 
due  at  the  date  of  the  decree  in  this  action  f  739. 

The  court  finds,  as  conclusions  of  law,  that  plaintiff 
was  entitled  to  be  subrogated  to  the  insurance  company's 
mortgage;  to  have  the  release  of  that  mortgage  set  aside 
pud  have  the  same  foreclosed  for  the  sum  of  |739,  and 
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to  recover  costs.  Such  a  decree  was  entered.  Supersedeas 
bond  was  given  and  an  appeal  taken,  and  the  question  now 
Is  as  to  plaintifif's  right,  upon  this  record,  to  such  relief. 

Counsel  for  defendants  say  not:  Fifstj  because  plain- 
tiff's claim  of  ifubrogation  was  barred  by  the  statute  of 
limitations  at  the  time  of  the  commencement  of  this  ac- 
tion, namely,  November  5,  1900;  Secondj  because  the  Con- 
necticut Mutual  Life  Insurance  Company  was  not  made 
a  party  defendant;  and  finally ^  because  the  facts  do  not 
warrant  any  such  subrogation.  As  to  the  first  point  they 
cite  24  Am,  &  Eng.  Ency.  Law,  322: 

"The  general  rule  is,  that  the  claimant  must  take  steps 
to  enforce  his  right  of  subrogation  within  the  period 
prescribed  as  a  limitation  to  the  enforcement  of  simple 
contracts,  for  this  merely  equitable  right  will  not  be  en- 
forced at  the  expcmse  of  a  legal  one." 

This  doctrine  seems  to  relate  wholly  to  cases  of  subroga- 
tion on  behalf  of  a  surety  or  one  occupying  the  position 
and  having  rights  of  a  surety  to  equitable  relief,  as  sub- 
sidiary to  a  legal  claim.  It  rests  upon  the  fact  that  pay- 
ment by  the  surety  does*  not,  ipso  facto ^  create  in  him  any 
title  to  the  securities.  His  primary  claim  is  against  his 
principal  for  repayment  of  the  money.  Until  he  has 
obtained  through  equity  an  ownership  in  the  securities, 
they  are  not  his  and  he  has  no  right  to  enforce  them 
merely  by  reason  of  the  payment. 

As  pointed  out  by  Mr.  Pomeroy,  the  right  of  others  than 
sureties  in  mortgages,  by  reason  of  having  paid  them  oflF, 
is  in  the  nature  of  an  equitable  assignment  rather  than 
than  subrogation.  3  Pomeroy,  Equity  Jurisprudence  (2d 
ed.),  sec.  1211.  Where  the  payment,  ipso  facto ^  only  en- 
titles the  payor  to  be  indemnified,  and  gives  him  an  im- 
mediate action  at  law  to  recover  such  indemnity,  and  his 
right  to  the  possession  and  control  of  any  of  the  securities 
held  by  the  creditor  is  merely  secondary  and  for  the  pur- 
pose of  insuring  such  indemnity ;  whenever  the  statute  of 
limitations  has  run  aganst  the  recovery  of  such  in- 
demnity, it  would  also  run  against  any  equitable  remedy 
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for  fhe  obtaining  of  it.  If  the  transaction,  however,  as  is 
claimed  in  the  caae  at  bar,  results,  ipso  facto^  in  an  equi- 
table assignment  of  a  mortgage,  then  rights  under  it  would 
seem  to  pass  to  the  assignee  and  to  be  enforceable  during 
the  life  of  such  mortgage. 

In  the  present  instance,  if  the  transaction  between  the 
plaintiff  and  the  executrix  resulted,  as  the  trial  court 
found,  in  the  passing  of  a  void  note  and  mortgage  from 
the  executrix  to  the  plaintiff,  and  the  result  of  the  trans- 
action was  that  the  rights  of  the  Connecticut  Mutual 
life  Insurance  Company  against  this  land  were  equitably 
transsferred  to  plaintiff,  then  it  would  seem  that  at  any 
time  during  the  life  of  such  mortgage  plaintiff  could  as- 
sert such  equitable  ownership.  We  have  not  examined  all 
the  cases  cited  by  defendants.  They  are  cited,  however, 
as  cases  of  subrogation  on  behalf  of  a  surety  who  has  paid 
his  principaPs  debt  None  of  them  are  claimed  to  be 
cases  of  equitable  transfer  of  ownership  in  a  mortgage, 
independent  of  a  legal  claim.  As  above  suggested,  the 
subrogation  in  such  cases,  being  a  mere  incident  to  the 
recovery  of  indemnity,,  would  be  lost  whenever  the  action 
for  indemnity  became  barred.  In  the  case  of  Betts  v.  Sims, 
35  Neb.  840,  the  court  enforced  mortgages  much  more  than 
four  years  after  their  equitable  transfer  to  Sims  by  reason 
of  their  payment  by  him  to  protect  his  supposed  title  in 
the  land.  It  is  true  that  in  that  case  Sims  was  in  pos- 
session and  asserting  the  mortgages  as  equitably  entitling 
him  to  their  payment,  before  he  should  be  ousted.  The 
ordinary  rule  that  limitation  statutes  do  not  apply  where 
equity  has  sole  jurisdiction  (33  Century  Digest,  col.  345), 
would  seem  applicable  only  where  there  is  a  distinct 
equity  jurisdiction.  The  Nebraska  statute  of  limitations 
seems  clearly  to  have  been  intended  to  apply  to  all  the 
forms  of  the  "civil  action'^  provided  for  in  section  2  of  our 
code.  The  numerous  cases,  therefore,  gathered  in  the 
Century  Digest  do  not  seem  to  furnish  us  a  precedent,  but 
there  seems  no  doubt  of  the  propriely  of  extending  the 
Umit  of  time  within  which  plaintiff  may  assert  hia  rights 
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in  this  land,  if  he  has  any,  to  ten  years  from  the  maturity 
of  the  original  mortgage,  and  he  is  amply  within  such 
tima 

It  is  also  urged  that  the  original  mortgagee  is  an 
essential  party  to  this  action,  without  whose  presence  it 
can  not  be  maintained.  It  is  alleged  in  the  petition,  not 
only  that  the  insurance  company  was  paid  in  full,  but  that 
a  formal  release  of  its  mortgage  was  placed  of  record,  and 
a  part  of  the  relief  asked  is  the  cancelation  of  this  record. 
Doubtless,  under  ordinary  circumstances,  when  one  asks 
subrogation  in  reference  to  a  chose  in  action,  he  must 
bring  the  party,  whose  position  he  seeks,  into  the  action. 
In  AuUmanj  Miller  &  Co.  v.  Bishop,  53  Neb.  551,  a  judg- 
ment creditor,  whose  judgment  plaintiff  claimed  to  have 
paid  off,  was  held  to  be  properly  joined.  It  has  been  held, 
however,  that  it  is  not  necessary  to  make  a  judgment 
creditor  a  party  to  any  action  for  subrogation  where  he 
has  satisfied  his  claim  of  record.  Rosenthal  v.  Sutton,  31 
Ohio  St.  406;  Fridcnhurg  v.  WiUoUy  20  Fla.  359. 

We  see  no  greater  or  better  reason  for  requiring  a  mort- 
gagee who  has  satisfied  his  claim  of  record  to  be  brought 
into  the  litigation.  In  this  case,  no  relief  is  asked  against 
the  original  mortgagee.  Its  release  of  record  is  a  complete 
estoppel  against  any  claim  it  could  assert  against  the 
plaintiff  in  this  case,  and  a  complete  protection  to  de- 
fendants if  they  pay  the  claim  of  plaintiff.  There  seems 
no  good  reason  why  the  insurance  company  should  have 
been  included. 

A  more  serious  question  has  been  whether  the  facts  of 
this  case  entitle  the  plaintiff  to  any  subrogation.  Counsel 
for  appellee  cite  Meeker  v.  Laraen,  65  Neb.  158,  and  seek 
to  distinguish  that  case  from  the  present  one,  on  the 
ground  of  an  agreement  in  the  present  case  that  plaintiff 
should  have  a  lien  upon  the  land.  In  Meeker  v,  Ijorsen, 
however,  as  in  this  case,  a  mortgage  upon  the  land  was 
given  by  the  widow.  In  the  present  case,  the  mortgage  is 
signed  by  the  holder  of  the  life  estate  as  "executrix,"  and 
it  was  supposed  by  the  parties  at  the  time  that  she  was 
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authorized  to  execute  it  on  behalf  of  the  estate  to  take  up 
the  insurance  company's  mortgaga  How  the  mortgage 
was  signed  in  the  case  of  Meeker  v.  Lafsen  does  not  ap- 
I)ear,  but  it  does  appear  that  it  was  intended  to  give  to  the 
plaintiff  a  lien  upon  the  land  covered  by  the  original 
mortgage.  There  is  in  this  case  no  agreement,  any  more 
than  in  that,  for  the  maintenance  of  the  lien  of  the  orig- 
inal mortgage.  There  seems  to  have  been  no  agreement 
in  either  case  for  a  "first  lien."  The  plaintiff  in  each  case, 
doubtless,  supposed  he  was  getting,  by  reason  of  the  newly 
executed  mortgage,  a  valid  lien  upon  the  premises.  In 
Meeker  v.  Ijavacny  hoAvever,  so  far  as  the  opinion  indicates, 
there  was  nothing  from  which  the  court  could  find  an 
intention  of  the  parties  to  convey,  in  the  newly  executed 
mortgage,  anything  more  than  a  lien  upon  the  widow's  life 
estate.  In  the  present  case  the  court  finds  that  it  was 
intended  to  mortgage  the  entire  property  on  behalf  of  the 
estate.  The  mortgage  by  the  widow  recited  that  she  had 
obtained  authority  for  making  it.  The  question,  then, 
in  this  ease,  is:  Does  the  furnishing  of  money  to  discharge 
a  valid  lien,  under  the  supposition  of  the  loaner  that  he 
is  getting  a  valid  lien,  entitle  him  to  subrogation,  he  sup- 
posing, and  having  a  right  to  suppose,  that  the  executrix « 
was  authorized  to  make  to  him  a  valid  mortgage? 

The  Nebraska  cases  bearing  on  this  question  do  not 
seem  directly  to  determine  it.  In  Bctts  v,  Hims,  35  Neb. 
840,  a  defendant  who  had  taken  possession  of  land  under 
a  deed  from  a  possessor  whose  own  deed  was  void,  because 
not  signed  by  the  wife  of  a  homestead  tenant,  and  who, 
while  in  possession,  without  knowledge  of  the  defect  had 
paid  mortgages,  was  held  entitled  to  recover  on  them  as 
an  equitable  condition  of  plaintiff's  recovery  of  the 
premises. 

In  Bohn  Sash  d  Door  Go.  v.  Case^  42  Neb.  281,  plain- 
tiff, in  entire  ignorance  of  an  inchoate  mechanic's  lien, 
had  furnished  money  to  pay  off  an  old  mortgage,  and 
taken  a  new  one  under  an  express  agreement  with  the 
owner  of  the  property  that  the  new  mortgage  was  a  first 
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lien.  The  new  mortgagee  was  held  to  have  no  right  as 
against  the  lienholder  to  subrogation. 

In  Rice  v.  Winters^  45  Nob.  517,  the  grantee  in  a  third 
mortgage,  given  expressly  to  raise  money  to  take  up  a  first 
one,  took  his  security  on  the  faith  of  an  unauthorized 
release  of  the  second  one  and  upon  an  express  agreement 
that  he  was  to  have  a  first  lien,  and  was  allowed  no  sub- 
rogation as  against  the  second  mortgage. 

These  cases,  together  with  Meeker  v,  Larsen,  seem  to 
establish,  so  far  as  this  state  is  concerned,  that  the  fur- 
nishing of  money  to  pay  off  a  former  mortgage  and  the 
taking  of  a  new  one,  furnish  no  ground  for  subrogation 
on  the  part  of  the  taker  of  the  new  security,  although  it 
was  taken  under  the  supposition  that  it  conveyed  a  first 
lien. 

It  is  to  be  observed,  however,  that  in  each  of  these  cases 
the  claimant  got  something.  In  each  of  them .  he  was 
chargeable  with  negligence  in  not  ascertaining  the  facts 
or  with  ignorance  of  the  law.  In  the  present  case,  the 
plaintiff  was  assured  by  the  county  judge  that  the  execu- 
trix had  authority  to  make  this  mortgage^  If  a  proper 
order  had  been  entered  by  the  county  judge,  she  could 
have  made  a  valid  mortgage  to  take  up  that  of  the  insur- 
ance company.  Compiled  Statutes,  chapter  23,  section  344 
(Annotat(>d  Statutes,  5183).  In  WWdns  v.  Wakins^  35 
Neb.  212,  a  dictum  says  that  a  father,  who  on  the  strength 
of  a  void  bill  of  sale  has  paid  mortgages  on  his  son's  prop- 
erty, can,  probably,  be  subrogated  to  the  mortgagee's  right, 
though  unable  to  recover  in  replevin  on  his  bill  of  sale. 

The  present  facts  offer  at  least  as  strong  a  case.  The 
executrix  and  the  plaintiff  were  certainly  not  chargeable 
with  negligence  in  taking  the  county  judge's  assurance  as 
to  her  authority.  The  executrix  having  paid  the  mortgage 
and  note  solely  on  behalf  of  the  estate,  and  so  made  the 
new  one,  and  not  in  any  manner  with  intention  to  bind 
hei'self  on  her  own  estate,  it  can  not  be  held  to  be  her  own 
obligation.  The  plaintiff  is  remediless,  unless  he  shall  be 
held  equitably  entitled  to  the  ownership  of  this  mortgage, 
which  he  furnished  the  money  to  pay. 
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In  these  circnmstaiiceB,  does  subrogation,  '^that  creature 
of  equity  courts,  not  owing  its  existence  to  statute  or  to 
custom  and  not  dex)ending  upon  contract,  invented  and 
applied  to  do  justice,  or  to  prevent  injustice,"  fumisli  a 
remedy?  There  is  good  authority  for  holding  that  it  does. 
In  the  recent  case  of  Gumherland  Building  d  Lown  Ass'n 
V,  Sparks^  49  0.  O.  A.  510,  a  loaner  who  had  furnished 
money  to  pay  off  a  prior  mortgage,  under  an  agreement 
that  it  should  have  a  first  lien,  and  had  taken  an  invalid 
mortgage  for  its  security,  was  held  entitled  to  subrogation, 
not  only  against  the  mortgagor,  but  against  another  lien- 
holder  who  had  notice  of  the  fact&  The  opinion  is  by 
circuit  judge  Thayer.  The  plaintiff's  own  mortgage  was 
unenforceable  because  of  a  defective  acknowledgment 

The  supreme  court  of  Illinois,  in  Home  Savings  Bank  v. 
Bierstadtj  168  111.  618,  61  Am.  St  Bep.  146,  gave  subroga- 
tion to  one  who  had  advanced  money  to  discharge  prior 
trust  deeds,  upon  the  strength  of  an  abstract  which  failed 
to  show  a  subsequent  trust  deed  to  another  person,  whose 
aecurity  was  not  impaired  by  the  changa  The  Illinois 
court  say  that  "conventional  subrogation"  will  always 
be  decreed,  where  it  is  in  accordance  with  the  understand- 
ing of  the  parties,  and  there  is  no  gross  n^ligence  and  no 
injurious  result  to  third  {larties.  Both  of  these  cases  are 
abundantly  fortified  by  other  decisions. 

It  would,  probably,  serve  no  good  purpose  to  discuss 
the  various  other  ca^es.  They  will  be  found  gathered  in 
8trama/n  v.  Rechtine,  58  Ohio  St  443,  51  N.  E.  44.  Per- 
haps it  should  be  remarked  that  where  money  has  been 
loaned  to  discharge  a  prior  mortgage,  and  for  any  reason 
the  money  can  not  be  made  on  the  new  mortgage,  three 
reasons  for  refusing  subrogation  are  found  in  the  cases 
denying  it  These  are  negligence  of  the  loaner,  as  in 
Bohn  Sash  d  Door  Co.  v.  Case  and  Rice  v.  Winters,  supra; 
mistake  of  law  which  gives  no  ground  of  relief,  as  in 
Meeker  v.  Larsen^  supra,  and  in  Broum  v.  Rouse,  125  Cal. 
645,  58  Pac.  267;  and  intervening  rights  of  innocent  third 
parties.    None  of  these  appea:r  in  this  case. 
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Defendants  contend  that  the  trial  court's  finding  as  to 
the  county  judge's  assurances  to  plaintiff  are  unauthor- 
ized by  the  evidence.  The  testimony,  however,  shows  that 
the  executrix  and  plaintiff  both  went  to  the  county  judge, 
explained  to  him  the  situation,  and  he  called  in  Mr.  Phil- 
pott  and  assured  both  of  the  parties  that  Mr.  Philpott's 
advice  was  trustworthy,  and  that  they  acted  on  the  as- 
surance of  the  county  judga  Both  seem  to  have  been 
ignorant.  The  trial  court's  finding  that  they  acted  on 
the  judge's  assurance  is  clearly  supported  by  evidence. 
Whether  or  not  counsel's  complaint  of  there  being  no 
evidence  to  sustain  the  finding  that  the  personal  estate 
was  exhausted  at  the  time  of  the  mortgage's  maturity  is 
well  founded,  we  have  made  no  effort  to  ascertain.  It 
seems  unimportant  There  is  no  shomng  of  any  injurious 
change  in  the  devisees'  position  because  of  plaintiff's  pay- 
ing the  mortgaga 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

Ambs  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reason  stated  in  the  for^;oing 
opinion,  the  decree  of  the  district  court  is 

Affirmbd. 


Benjamin  T.  Snydbr  v.  James  W.  Johnson. 

Filed  Junv  3,  1903.    No.  12,885. 

1.  Pleading:  Reply.  It  is  not  error  to  strike  from  a  reply  matter 
setting  out  a  new  cause  of  action,  held  by  plaintiff  against  tlie 
defendant,  different  from  and  in  addition  to  the  one  contained  in 
the  petition,  even  though  such  matter  might  constitute  a  valid 
and  proper  counter-claim  as  against  the  counter-claim  In  the 
answer,  provided  the  latter  had  been  pleaded  as  the  foundation 
of  an  original  action. 

2. :    .   Where  the  warranty  of  property  sold  la  indorsed 

as  a  condition  upon  the  notes  given  for  It,  and  plaintiff  brings 


r 
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suit  on  the  notes  and  sets  forth  the  condition  in  his  petition, 
without  objection,  explanation  or  request  for  reformation,  it  is 
not  error  to  strike  from  his  reply  matter  impeaching  the  original 
consideration  for  the  condition,  when  the  reply  states  that  the 
indorsement  was  a  condition  for  signing  the  notes. 


3. :  Answer:  Warranty.  Although  it  appears  from  defend- 
ant's answer,  that  the  warranty,  on  which  he  bases  his  counter- 
claim, was  njade  upon  property  sold  to  him  Jointly  with  another, 
where  he  had  given  his  separate  notes  for  his  part  and  alleges 
that  they  were  in  consideration  of  a  personal  warranty  to  him- 
self of  the  property,  it  is  for  the  other  party  to  negative  this, 
if  he  can,  and  show  that  there  was  no  separate  personal  warranty 
to  the  defendant,  and  that  such  agreement  which  might  have  been 
made  was  a  general  one  in  favor  of  both  vendees. 

4.  Trial  to  Court:    General  Finding.     On  a  general  finding  for  the 

defendant  In  a  trial  to  the  court,  where  the  evidence  is  not 
preserved  and  there  is  no  special  finding  inconsistent  with  si^ch 
general  finding,  if  the  answer  sets  forth  a  defense,  the  Judgment 
of  the  trial  court  must,  in  the  absence  of  error  in  making  up  the 
pleadings,  be  upheld. 

5.  Warranty:    Where  a  warranty,  accompanying  a  sale  of  property, 

was  indorsed  as  a  memorandum  on  each  of  two  notes  given  for 
the  property,  and  on  the  first  was  added  to  the  warranty  that  a 
breach  should  avoid  the  note,  but  on  the  second  no  such  condi- 
tion was  added,  the  fact  of  the  condition  being  on  only  the  first 
note  does  not,  of  itself,  limit  the  liability  on  the  warranty  to 
avoidance  of  that  note. 

Erbor  to  the  district  court  for  Sherman  county :  Homer 
M.  Sullivan,  District  Judge.    Affirmed. 

Richard  J.  Nightingale,  for  plaintiff  in  error. 

Elliott  J.  Clements,  Thomas  8.  Nightingale  and  J.  8. 
Pedler,  contra. 

Hastings,  C. 

This  action  is  upon  two  promissory  notes  each  originally 
drawn  for  f 75,  upon  one  of  which  >vas  indorsed  at  the  date 
of  its  making  f  15,  and  upon  the  other  f  10.  On  the  hack 
of  the  first  note  appeared  the  following  memorandum : 

"I,  B.  T.  Snyder,  guarantee  the  stallion  Lord  Belton  to 
be  all  right  every  way  and  a  good  average  foal  getter,  if 


268  NEBRABKA  REPORTS.  [Vol.  69 

Snyder  t.  Johnson. 

not,  this  note  is  void,  if  the  horse  is  properly  fed  and  eared 
for." 

On  the  back  of  the  other  note  was  this  memorandum : 

"I,  B.  T.  Snyder,  guarantee  the  stallion  Lord  Belton  to 
be  all  right  every  way,  a  good  average  foal  getter,  if 
properly  fed  and  cared  for." 

These  memoranda  appear  in  the -copies  of  the  notes  atr 
tached  to  the  petition  without  explanation  or  reference, 
except  the  statement  that  they  are  copies  of  the  notes  with 
all  indorsementa 

The  defendant  Johnson  answered,  admitting  the  execu- 
tion of  the  notes ;  admitting  indorsements  of  f  15  and  f  10, 
respectively;  alleged  the  presence  of  the  above  memoranda; 
alleged  that  the  notes  were  given  in  part  payment  for  a 
stallion  bought  by  the  defendant,  together  with  one  Grant 
Henry,  from  the  plaintiff,  at  the  date  of  the  notes;  that 
the  notes  had  t>een  originally  written  for  an  amount  in 
excess  of  what  was  due,  and  the  indorsements  were  not  be- 
cause of  a  payment,  but  made  in  order  to  correct  the 
amount;  that  property  to  the  value  of  f  120,  in  addition  to 
these  notes,  was  given  by  defendant  to  plaintiff  for  a  half 
interest  in  the  horse;  that,  at  the  time  of  the  purchase  of 
the  horse,  he  was  warranted  by  the  plaintiff  to  the  defend- 
ant in  the  terms  of  the  memoranda;  that  he  was  not  sound 
and  all  right  and  not  a  good  average  foal  getter,  though 
properly  fed  and  cared  for,  and  was  worth  not  to  exceed 
150,  though,  if  he  had  been  as  guaranteed,  he  would  have 
been  worth  $490 ;  that  defendant  was  damaged  by  the  fail- 
ure of  such  warranty  in  the  amount  of  f  245. 

Plaintiff  denied  all  of  this  answer,  excepting  admissions; 
admitted  the  memoranda  on  the  note;  admitted  the  sale  of 
the  horse  and  the  receipt  of  property  from  Henry  for  one- 
half  of  his  price,  and  property  from  the  defendant  fo  the 
agreed  value  of  $120.  Plaintiff  further  replied  with  a  long 
all^ation  that  he  took  from  the  defendant  two  colts  at  the 
valuation  of  $80,  that  he  had  not  seen  the  colts  and  relied 
entirely  upon  defendant's  representations,  and  that  they 
failed  to  comply  with  such  representations,  and  were  not 
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worth  more  than  |40  instead  of  the  |80  at  which  they  were 
taken;  that  he  took  a  f40  note  against  one  Huckleberry 
from  the  defendant  on  the  defendant's  representation  of 
Huckleberry's  solvency,  which  proved  to  be  false  and  the 
note  worthless,  to  plamtiff's  damage  in  the  sum  of  |40.  It 
was  further  allied  that  the  memoranda  on  the  notes  were 
placed  there  without  consideration  and  subsequent  to  the 
sale  of  the  guaranteed  horse,  and  because  the  defendant 
refused  to  sign  the  notes  or  to  deliver  up  the  property 
which  he  had  agreed  to  turn  over  to  plaintiff  for  the  horse, 
until  such  memoranda  were  placed  there;  that  they  were 
placed  there  without  consideration  and  were  of  no  binding 
^ect  These  allegations  of  damage,  by  reason  of  the  fail- 
ure in  value  of  the  property  received  by  plaintiff  from  de- 
fendant, and  of  the  duress  and  want  of  consideration  in  the 
making  of  the  memoranda  of  the  guaranly  upon  the  notes, 
were  on  motion  of  the  defendant  stricken  from  the  reply, 
and  the  first  error  alleged  is  the  striking  out  of  this  matter 
fnHn  the  reply  by  the  trial  court 

That  portion  relating  to  the  failure  of  the  proi)ert5r  re- 
ceived by  the  plaintiff  to  comply  with  defendant's  repre- 
sentation, was  evidently  stricken  out  on  the  theory  that 
no  new  ground  of  recovery  should  be  injected  into  the 
action  by  way  of  reply.  This  was  evidently  in  accordance 
with  sound  principles  and  decisions  of  this  court.  Wigion 
d  Whithorn  v.  Smithy  46  Neb.  461,  and  cases  cited. 

The  same  principles  seem  to  be  sufficient  to  dispose  of 
the  allegation  with  reference  to  the  memoranda;  the  memo- 
randa appear  in  the  copies  attached  to  the  plaintiff's  peti- 
tion ;  they  are  there  set  out  as  a  part  of  the  original  notes; 
if  they  were  not  properly  a  part  of  the  notes  and  were  not 
representative  of  the  agreement  between  the  parties,  it 
would  seem  that  the  facts  should  have  been  set  up.  The 
matter  also  is  clearly  insuflScient,  because,  while  it  alleges 
that  the  memoranda  indorsed  on  the  note  were  placed 
there  against  plaintiff's  will,  and  at  the  demand  and  by  the 
requirement  of  the  defendant,  and  as  an  additional  and 
imwarranted  condition  before  he  would  turn  over  the  plain^ 
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tiff's  property  then  in  his  posseBsion,  there  is  no  allegation 
that  the  contract  of  warranty  contained  in  the  memoranda 
was  not  made  by  the  plaintiff  to  the  defendant  The  facts 
set  out  are  entirely  insufficient  to  avoid  these  memoranda, 
after  the  notes  had  been  accepted  with  them  indorsed  and 
sued  upon  without  objection,  while  still  bearing  that  in- 
dorsement There  seems  to  have  been  no  error  in  sustain- 
ing the  motion. 

The  next  error  complained  of  is  the  overruling  of  a 
motion  for  judgment  in  favor  of  plaintiff  on  the  allegations 
of  the  pleadings.  The  answer  clearly  discloses  on  its  face 
a  defense  to  these  notes,  and  there  was  no  error  in  over- 
ruling this  motion  for  judgment  Counsel  seem  to  have 
made  it  under  the  supposition  that  the  warranty,  alleged 
in  the  defendant's  answer,  is  alleged  as  being  one  made  to 
himself  jointly  with  the  other  purchaser,  Grant  Henry, 
This  is  not  the  allegation  in  the  answer.  It  allies  a 
warranty  made  to  the  defendant  personally. 

The  next  error  complained  of  is  that  the  special  findings 
made  by  the  court  are  outside  of  the  issues.  These  find- 
ings are  that  the  notes  were  given  in  part  payment  for  a 
horse;  that  defendant  turned  over  property  in  part  pay- 
ment for  his  onehalf  interest  in  the  horse  to  more  than 
the  horse's  value,  and  that  the  other  purchaser,  Henry, 
turned  over  property  of  about  f  200  value,  and  that  to- 
gether they  paid  a  good  deal  more  than  the  value  of  the 
horse  purchased;  that  the  latter  was  without  value  for 
breeding  purposes,  and  of  very  little  as  a  work  horse;  that 
there  was  no  consideration  for  the  notes.  In  addition  to 
these  special  findings,  the  court  found  generally  for  the 
defendant  A  jury  was  waived  at  the  trial,  the  evidence 
has  not  been  preserved,  and  these  special  findings  are  not 
open  to  the  objections  that  they  are  not  within  the  issues. 
If  they  were  outside  of  the  issues,  the  general  finding  for 
defendant  must  be  presumed  to  be  in  accordance  with  the 
evidence.  These  general  findings  would  support  the  judg- 
ment, so  long  as  a  good  defense  is  pleaded  and  the  evidence 
not  in  the  recordt 
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The  complaint  that'the  warranty  set  out  was  to  both 
defendant  and  Henry,  jointly,  and  could  not,  properly,  be 
pleaded  as  a  counter-claim  by  defendant,  alone,  is  not  well 
founded ;  the  warranty  alleged  in  the  answer  is  the  one  in- 
dorsed in  the  memoranda  on  the  notes,  and  is  alleged  as 
having  been  made  to  the  defendant  personally.  As  before 
stated,  in  the  absence  of  the  evidence  we  must  assume  that 
it  supported  the  plea. 

The  complaint  that  the  court  erred  in  finding  that  there 
was  a  failure  of  consideration  is  apparently  based  on  the 
proposition,  that  the  allegations  of  tte  answer  could  only 
be  construed  as  setting  up  damages  by  reason  of  a  breach 
of  warranty.  It  does  not  seem  worth  while  to  consider  the 
proposition.  The  finding  of  the  court  is  ample  to  sustain 
the  judgment  on  the  basis  of  a  counter-claim  for  damages 
by  breach  of  warranty.  The'pleadings  show  that  the  horse 
was  purchased  for  f490;  they  show  that  it  was  purchased 
for  use  as  a  stallion;  the  finding  is  that  he  was  of  no 
value  for  that  purpose  and  of  very  little  for  any  other.  The 
obtaining  of  the  two  colts  and  the  Huckleberry  promissory 
note  of  f40  from  the  defendant,  for  his  one-half  interest  in 
the  horse,  in  addition  to  the  two  notes  sued  upon,  is  also 
established  by  the  pleadings.  In  the  absence  of  any  con- 
trary showing,  we  are  bound  to  assume  that  there  is  evi-  • 
dence  to  support  the  court's  finding  that  this  warranty  was 
to  the  defendant  personally.  If  that  were  true,  and  this 
finding  represents  the  facts,  aa  in  the  absence  of  any  show- 
ing to  the  contrary  it  must  be  held  to  do,  then  there  was 
no  possible  ground  for  any  recovery  on  plaintiflf's  part 
against  the  defendant  in  this  action. 

Several  of  the  allegations  of  error  are  evidently  based 
on  the  proposition  that,  because  the  memorandum  upon 
the  first  note  stipulated  that  that  note  should  be  void  in 
case  the  horse  did  not  prove  a  valuable  foal  getter,  no  re- 
covery could  be  had  on  the  warranty,  and  this  would  be 
the  sole  penalty  in  case  it  failed.  The  memoranda  them- 
selves do  not  import  any  such  limitation.  If  there  were 
any  such  showing  in  the  evidence,  the  evidence  should  hav^ 
been  preserved  in  order  to  make  it  Q.vimable  here. 
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It  is  recommended  that  the  jndgment  of  the  trial  court 
be  affirmed. 

Ambb  and  Oldham^  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Western   Union   Telegraph   Company  v.   Village  of 
Wakefield,  Nebraska. 

Filed  Junx  3,  1903.    No.  12,590. 

1.  ViUages:  Occupation  Tax:    Telegraph  Companies.    A  vUlage  may 

impose  a  reasonable  occupatlqn  tax  upon  telegraph  companies, 
doing  business  within  the  Tillage,  which  have  complied  with  the 
telegraph  law  adopted  by  congress  in  1866. 

2.  Occupation  Tax:    Interstate  Business.     Such  tax  should  be  so  re- 

stricted as  to  not  include  any  interstate  business  or  business  of 
the  government  of  the  United  States  transacted  by  such  company. 

3.  Constitutional  Law:    Villaqe  Ordinance.     Where  such  ordinance 

imposes  a  tax  on  the  business  of  such  company  transacted  for  the 
government  of  the  United  States,  it  is  in  violation  of  the  pro- 
Tisions  of  the  constitution  of  the  United  States,  and,  therefore, 
void.' 

4.  Case  Distinguished.    Western  Union  Telegraph  Co,  v,  OUff  of  Fre- 

mont, 39  Neb.  692,  examined,  approved  and  distinguished. 

Error  to  the  district  court  for  Dixon  county:  QuY  T. 
Graves,  District  Judge.    Reversed. 

Robert  E.  Evans  and  Wright^  Call  &  Hubbard,  for  plain- 
tiff in  error. 

John  JET.  Brown,  contra. 

Oldham,  O. 

This  was  an  action  instituted  by  the  village  of  Wake- 
field, Nebraska,  for  the  purpose  of  collecting  an  occupa- 
tion tax  imposed  by  an  ordinance  of  said  village  on  the 
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Western  Union  Telegraph  Company.  The  section  of  the 
ordinance  on  which  this  cause  of  action  is  founded  is  as 
follows : 

"Every  person,  copartnership  or  corporation  who  shall 
engage  in  the  business  or  occupation  of  receiving,  deliver- 
ing or  transmitting  messages  by  electricity  between  points 
within  the  state  of  Nebraska,  and  the  village  of  Wake- 
field, and  every  person  or  corporation  owning  or  operat- 
ing lines  for  the  transmission  of  messages  by  wire  between 
such  points  and  who  shall  maintain  in  the  said  village  ao 
office  tor  the  receiving,  transmission  and  delivery  of  such 
messages  either  by  telegraph  or  telephone,  shall  pay  to 
the  treasurer  of  the  village  of  Wakefield  a  license  tax  of 
f20  at  such  times  as  are  provided  in  section  two  of  this 
ordinance  for  the  payment  of  license  taxes." 

The  petition  alleges  the  incori)oration  of  tiie  village; 
tiie  passage  and  publication  of  the  ordinance;  the  levy  of 
a  tax  under  its  provisions,  and  the  failure  and  refusal  of 
the  telegraph  comjmny  to  i)ay  the  same  for  the  years  1900 
and  1901,  after  proper  demand  made. 

Defendant  answered  this  petition,  admitting  the  incor- 
poration of  the  village;  the  passage  and  publication  of 
the  ordinance;  the  levy  of  the  tax;  the  refusal  of  defend- 
ant to  pay  the  same  after  a  demand  proi)erly  made,  and 
that  defendant  was  conducting  a  telegraph  office  in  the 
village.  The  answer  further  alleged  in  substance  that 
the  ordinance  is  wholly  void  and  of  no  effect,  as  being  a 
tax  levied  upon  interstate  commerce;  it  then  sets  out 
the  nature  and  extent  of  the  business  in  which  defendant 
is  engaged ;  its  compliance  with  the  telegraph  law  enacted 
by  congress  July  24,  1866;  and  alleges  that  in  compliance 
with  this  act  "it  has  constructed  its  lines  of  telegraph 
over  the  public  highways  and  post  roads,  including  gen- 
erally the  railroads  in  the  United  States,  and  that  all  of 
said  railroads,  including  the  line  of  the  Chicago,  St  Paul, 
Minneai)olis  &  Omaha  Railway  Company  running  through 
said  village  of  Wakefield,  are  post  roads  of  the  United 
States'' ;  that  it  is  engaged  in  sending  and  receiving  tele- 
21 
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grams  over  its  whole  system  between  its  office  in  Wake- 
field and  other  places  of  the  United  States,  and  also  be- 
tween the  several  departments  of  the  government  of  the 
United  States  and  their  officers  and  agents,  and  that  the 
ordinance  operates  as  a  tax  upon  the  use  of  the  post  roads 
established  by  the  authority  of  the  United  States. 

It  is  also  alleged  that  the  amount  of  the  tax  imposed  by 
the -ordinance  upon  telegraph  companies  is  unreasonable 
and  prohibitive  in  its  nature. 

There  is  no  question  raised  as  to  the  regularity  of  the 
passage  of  the  ordinance;  it  being  admitted  that  villages 
in  this  state  have  the  authority  to  pass  ordinances  to  im- 
pose and  collect  a  reasonable  occupation  tax. 

Every  question  involved  in  this  controversy  has  been 
determined  by  this  court  in  the  case  of  Western  Union 
Telegraph  Co.  v.  City  of  Fremont^  39  Neb.  692,  except  the 
question  as  to  the  reasonableness  of  the  tax  imposed  and 
the  question  as  to  whether  this  ordinance  imposes  a  tax 
on  the  business  of  the  government  of  the  United  States. 

The  ordinance  of  the  city  of  Fremont,  which  was  uphdd 
in  the  case  just  cited,  provided  specifically  that  the  tax 
should  not  be  levied  "upon  any  business  or  occupation 
which  is  interstate  or  which  is  done  or  conducted  by  any 
department  of  the  government  of  the  United  States  or  of 
this  state,  or  any  officer  of  the  United  States,"  etc.  The 
opinion  in  this  case  was  carefully  prepared  and  the 
various  decisions  of  the  United  States  supreme  court  on 
the  validity  of  ordinances  and  statutes  taxing  intrastate 
business  of  telegraph  and  other  companies  engaged  in 
interstate  commerce  are  closely  examined  and  the  con- 
clusion is  reached  that  "while  the  state  can  not  tax  either 
the  interstate  or  government  business  of  a  telegraph  com- 
pany, it  possesses  the  power  to  impose  a  tax  upon  such 
business  of  such  company  as  is  carried  on  wholly  witiiin 
the  state,  provided  such  tax  is  not  levied  in  gross  upon 
state  as  well  as  interstate  business,  but  is  restricted  to 
intrastate  business  solely."  While  a  motion  for  a  new 
trial  was  pending  in  this  case,  the  supreme  court  of  the 
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United  States,  in  the  case  of  Postal  Telegraph  Cable  Co.  v. 
Charlestonj  153  U.  S.  692,  announced  a  decision  on  the 
validity  of  an  ordinance  imposing  an  occupation  tax 
similar  in  nature  to  that  imposed  by  the  city  of  Fremont, 
iv'hich  fully  sustained  the  conclusion  reached  by  this  court 
as  to  the  validity  of  such  an  ordinance. 

If  the  ordinance  in  controversy  had  contained  a  clause 
specifically  excluding  from  its  operation  interstate  busi- 
ness and  business  transacted  for  the  government  of  the 
United  States  by  the  telegraph  company,  we  would  then 
only  need  to  examine  the  question  of  the  reasonableness 
of  the  tax  imposed  by  the  ordinance,  which  we  A\H)uld  not 
r^ard  as  a  very  serious  question.  Unfortunately,  no 
such  clause  is  in  the  ordinance  now  before  us;  the  pro- 
vision being  that  "every  person,  copartnership  or  corpo- 
ration who  shall  engage  in  the  business  or  occupation  of 
receiving,  delivering  or  transmitting  messages  by  electri- 
city between  points  within  the  state  of  Nebraska  and  the 
\illage  of  Wakefield,  and  everj'^  person  or  corporation 
owning  or  oi)erating  lines  for  the  transmission  of  messages 
by  wire  between  such  points  and  \*'ho  shall  jnaintain  in 
the  said  village  an  office   ♦   ♦    »   shall  imy,"  etc. 

While  we  think  this  ordinance  would  by  its  terms  fairly 
exclude  all  interstate  business  of  the  company,  yet  we 
can  not  say  that  it  does  exclude  business  of  the  govern- 
ment of  the  United  States  transacted  by  the  company 
through  its  officers  within  the  state.  This  being  true,  it 
takes  the  instant  case  without  both  the  letter  and  the 
reason  of  the  rule  announced  in  Western  Union  Tele- 
graph Co.  V.  City  of  Fremont^  supra^  and  Postal  Tele- 
graph Cable  Co.  v.  Charleston^  supra.     . 

As  we  are  thus  confronted  with  a  federal  question  that 
this  court  has  not  as  yet  passed  upon,  we  must  look  for  its 
correct  solution  to  the  decisions  of  the  supreme  court  of 
the  United  States,  where  the  rule  seems  to  be  well  settled. 

In  the  first  place,  it  is  settled  that  where  a  statute  of  a 
state  or  an  ordinance  of  a  city  properly  enacted,  imposes 
a  tax  on  the  receipts  of  a  telegraph  company  which  has 
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complied  with  the  provisions  of  the  act  of  congress  of  1866, 
and  such  tax  can  be  separated  between  the  receipts  of  the 
company  for  interstate  and  government  business  and  tlie 
receipts  from  business  transacted  within  the  state,  the  tax 
will  be  upheld  on  intrastate  business  alone,  and  the  right 
to  impose  the  tax  will  be  denied  as  to  United  States  and 
interstate  business.  Rat  term  an  v.  Western  Union  Tele- 
graph Co.,  127  U.  S.  411;  Telegraph  Co.  v.  Texas,  105  U. 
S.  460. 

With  reference  to  an  occupation  tax  laid  in  general 
terms  upon  a  telegraph  company,  acting  under  the  tele- 
graph law  passed  by  congress  in  1866,  it  is  held  that  such 
tax  is  unconstitutional  and  void.  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640.  This  case,  however,  was  examined 
and  distinguished  by  Shiras,  J.,  in  Postal  Telegraph  Cable 
Co.  V.  Charleston,  supra,  and  held  not  to  apply  to  an 
ordinance  imiK)sing  an  occupation  tax  uix)n  a  telegraph 
company  engaged  in  intcTstate  business,  which  contained 
a  specific  provision  not  including  any  business  done  to  or 
from  points  without  the  state,  and  not  including  any 
business  done  for  the  government  of  the  United  States, 
its  officers  or  agents. 

As  already  indicated,  we  think  the  ordinance  now  be- 
fore us  fairly  excludes  from  its  operation  taxes  imp<jsed 
on  interstat-e  business,  and  so  far  as  that  objection  is  con- 
cerned it  can  be  sustained  under  the  rule  announced  in 
Westeim  Union  Telegraph  Co.  v.  Massachusetts,  125  U. 
S.  530,  and  in  Pacific  Express  Co.  v.  Seibert,  142  U.  S.  339. 

If  this  ordinance  had  si>ecifically  excluded  from  its  pro- 
visions all  business  of  the  United  States,  we  would  not 
hesitate  to  proclaim  its  validity,  but  for  failing  to  do  so 
we  think  it  fatally  defectiva  Being  an  occupation  tax 
which  is  not  susceptible  of  division,  it  operates  as  a  regu- 
lation on  all  business  within  the  scope  of  its  provisions, 
and,  so  far  as  it  includes  government  messages,  it  is  a 
tax  by  the  municipality  "on  the  means  employed  by  the 
government  of  the  United  States  to  execute  ito  constitu- 
tional powers  and  therefore  voicU    It  was  so  decided  iB 
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MaCulloch  V.  Maryland^  4  Wheat.  (U.  S.)  316,  and  has 
never  been  doubted  since.^'    Telegraph  Co.  v,  Texas,  supra. 
It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded. 

Barnes  and  Pound,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 

Reversed. 

SuiiUYAN,  C.  J.,  dissenting. 

The  village  undertook  to  tax  persons  or  corporations 
engaged  in  the  "business  or  occupation  of  receiving,  deliv- 
ering OP  transmitting^^  messages  between  Wakefield  and 
other  i>oints  in  this  state.  It  does  not  appear  that  the 
handling  of  government  messages  constituted  any  part  of 
such  business  for  the  year  ending  May  1,  1901.  The  tax 
in  question  was,  therefore,  in  truth  and  in  fact,  a  burden 
upon  private  intrastate  business  and  upon  that  only.  The 
tax  being  laid  upon  the  business  of  "receiving,  delivering 
or  transmitting,"  and  not  upon  the  business  of  standing 
ready  to  receive,  deliver  and  transmit,  I  can  not  under- 
stand how  the  bare^  fact  of  having  accepted  the  provisions 
of  the  act  of  congress  can  constitute  a  defense.  Had  the 
tax  been  imposed  upon  the  business  of  maintaining  an 
office  at  Wakefield,  the  position  taken  by  the  commissioners 
and  approved  by  the  court  would  doubtless  be  tenabla 
But  in  the  absence  of  any  showing  that  the  sending  or  re- 
ceiving of  government  messages  constituted  a  part  of  the 
defendant's  busines  at  Wakefield,  I  can  not  agree  to  the 
conclusion  that  it  has  been  taxed  on  account  of  being  en- 
gaged in  a  bufidness  in  which  it  was  to  some  extent  acting 
as  a  goyenunent  agency. 
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Marqabbt  Clabbn  v.  Augusta  Pruhs,  by  Hbnry  Peuhs, 
Her  Next  Fribnd. 

FnxD  June  3,  1903.    No.  12,848. 

1.  Tort:  Action  bt  Ouabdian  ob  Next  Friend.  Infants  have  a  right  to 
sue  by  guardian  or  next  friend,  to  recover  damages  for  Injuries 
done  to  the  person  by  the  tortious  acts  of  another. 

8. :    EviDENGE.    A  preponderance  of  the  evidence  Is  sufficient  to 

prove  an  issue  in  civil  actiaos  for  assault  and  battery. 

S.  Parent  and  Child:  Cokbection.  A  parent,  or  one  standing  tn  the 
relation  of  parent,  is  not  liable  either  civilly  or  criminally  for 
moderately  and  reasonably  correcting  a  child,  but  it  is  otherwise 
if  the  correction  is  immoderate  and  unreasonable. 

4. :   :    Question  fob  Jubt.    It  is  a  question  of  fact  to  be 

determined  by  the  Jury  whether  or  not  the  punishment  inflicted 

,  was,  under  all  the  circumstances  and  surroundings,  reasonable  or 
excessive. 


5.  Instruction:   Wobd  "Given"  Omitteo.    Held,  That  the  omlBsion  to 

write  the  word  "given"  on  an  instruction,  signed  by  the  Judge, 
read  by  him  to  the  Jury  and  delivered  with  the  other  instructiODS 
for  consideration  in  the  Jury  box,  does  not  constitute  reversible 
error. 

6.  InstmctionB.    Instructions  examined,  and  held,  not  prejudicial. 

7.  Bulings  on  Evidence.    Action  of  the  trial  court  In  the  admissloin 

and  exclusion  of  evidence,  examined,  and  held,  not  preJudiciaL. 

8.  Evidence  of  Ability  of  Parent  to  Support  Child.     Where  it  Is 

averred  that  the  parent  had  necessary  means  to  provide  food  and 
clothing  for  a  child  and  failed  to  do  so,  such  allegation  not  being 
admitted,  it  is  proper  to  admit  proof  of  the  financial  ability  of  the 
parent  to  so  provide,  when  such  evidence  is  restricted  by  instruc- 
tion to  this  purpose  alone. 

9.  Evidence.     Bvidence  examined,  and  held  sufficient  to  sustain  the 

verdict 

Error  to   the  district   court  for   Lancaster   county: 
AiiBBRT  J.  Cornish,  District  Judgr    Affirmed. 

Thomas  J.  Doyle  and  George  W.  Berge,  for  plaintiff  in 
error. 

Jesse  B.  Strode  and  Edmund  C.  Strode,  contra. 
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Oldham,  C. 

This  suit  was  prosecuted  by  the  plaintiff  below,  a  minor, 
by  her  next  friend,  to  recover  damages  for  alleged  in- 
human and  cruel  treatment  suffered  while  in  the  care  and 
custody  of  the  defendant.    It  appears  from  the  record  that 
when  plaintiff  was  ab<mt  six  years  of  age,  she  came  ^^^th 
her  brotlier  from  her  home  in  Germany,  with  the  consent 
of  her  parents,  to  make  her  home  with  the  defendant,  who 
was  her  maternal  aunt,  and  resided  near  Ilallam,  Ne- 
braska.; that  she  remained  under  the  care  and  proti^ction  of 
the  defendant  for  si$  or  seven  years,  when  the  defendant 
took  her  back  to  her  parents  in  Germany  and  left  her 
there.     The  following  year  the  plaintiff   returned  with 
her  parents  to  America  and  located  near  Hallam,  and 
shortly  after  her  return  this  cause  of  action  was  instituted. 
The  allegations  of  inhuman  tn^atment  are  that  plaintiff 
was    cruelly    and    unnecessarily    torturcKl,    l)eaten    and 
whipped  on  numerous  occasions  and  improperly  clothed 
and  fed  by  defendant  while  under  her  care  and  custody, 
and  that  such  treatment  resulted  in  permanent  injuries  to 
her  health  and  growth ;  all  of  which  was  denied  by  the 
defendant.    It  is  admitt(Hi  that  during  the  time  the  plain- 
tiff lived  with  the  defendant  the  relationsliip  and  author- 
ity of  defendant  over  the  phiintiif  was  that  of  parent  over 
a  child.    So  that  the  only  question  at  issue  in  the  case  was 
as  to  whether  the  plaintiff  was  subjected  to  inhuman  and 
brutal  treatment  in  excess  of  the  authority  properly  re- 
posed in  defendant  during  the  time  the  defendant  stood 
in  loco  parentis  to  the  child.     The  testimony  in  the  case 
is  exceedingly  voluminous  and  on  many  points  is  sharply 
conflicting.    The  trial  resulted  in  a  verdict  and  judgment 
for  plaintiff  in  the  sum  of  $2,000,  and  defendant  brings 
error  to  this  court. 

The  first  allegation  of  error  to  which  our  attention  is 
called,  is  as  to  the  right  of  plaintiff  to  prosecute  this  cause 
by  her  next  friend ;  the  contention  being  that  the  parents 
and  not  the  next  friend  should  have  maintained  the  ac- 
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tion.  This  was  a  suit  for  injuries  to  the  person,  and  suits 
by  next  friend  when  brought  for  the  benefit  of  an  infant 
are  provided  for  by  section  36  of  our  code.  It  seems  to 
be  well  established  that  infants  have  a  right  to  sue  by 
guardian  or  next  friend,  to  recover  damages  done  to  their 
person  or  property  by  the  tortious  acts  of  another. 
Schouler,  Domestic  delations  (4tlKed.),  sec.  427;  Klcffel 
r.  Bullock,  8  Neb.  336. 

The  next  contention  is  that  as  the  defendant  was  charged 
with  matt(a\s  which,  if  true,  would  constitute  an  offense 
under  tlie  criminal  code,  it  was  necessary  to  -i)rove  the 
averments  of  tlie  jK^ition  beyond  a  reasonable  doubt,  and 
that  the  court  ernnl  in  telling  the  jury  that  it  was  incum- 
bent on  the  plaintiflf  to  prove  the  allegations  of  her  peti- 
tion by  a  prepond(Tance  of  th(*  (evidence,  instead  of  telling 
it  that  she  must  prove  tliem  beyond  a  reasonable  doubt 
This  is  asking  for  a  rule  not  in  force  in  this  state,  it  having 
been  uuifoniily  held  by  this  court,  that  a  preponderance 
of  the  evid(4ice  proves  an  issue  in  any  civil  case.  First 
Nat.  Bank  of  Omaha  v,  Goodman,  55  Neb.  409.  In  Ne- 
braska Nat.  Bank  i\  Johnson,  51  Neb.  546,  it  is  said: 

"A  plaintiff  in  order  to  recover  the  proceeds  of  property 
st<)l(*n  by  the  defendant,  is  not  reciuired  lo  prove  the  guilt 
of  the  latter  beyond  a  reasonable  doubt.  It  is  sufficient  if 
he  establish  the  allegations  of  his  pc^tition  by  a  prepon- 
derance of  the  evidence." 

This  instruction  is  also  criticised  because  it  is  alleged 
that  it  assumc^s  that  plaintiff  has  sustained  some  injury 
and  some  damage.  This  is  not  a  fair  int<*rpretation  of  the 
instruction.  The  injuries  chiimed  by  plaintiff  are  set  out, 
and  then  the  jury  are  told  that  it  was  incumbent  upon 
plaintiff  to  establish  these  injuries  and  the  damages  re- 
sulting from  them,  by  a  preponderance  of  the  evidenca 

Paragi-aph  3,  of  the  instructions  given,  is  objected  to 
because  it  tells  the  jury,  in  substance,  that  the  relation- 
ship of  plaintiff  and  defendant,  being  that  of  parent  to 
child  so  far  as  the  issues  in  this  case  are  concerned,  and 
the  defendant  having  the  care,  custody  and  control  of  the 
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child^  it  became  the  duty  of  defendant  to  exercise  reason- 
able care  over  plaintiff  and  to  so  care  and  provide  for 
her  that  she  might  and  would,  if  possible,  grow  up  to 
womanhood  in  good  health  and  good  character,  and  do 
this  without  treating  her  cruelly. 

It  is  claimed  that  this  puts  an  unreasonable  and  im- 
possible burden  upon  a  parent  or  one  standing  in  loco 
parentis  to  a  child,  and  that  it  would  permit  an  action  and 
recoyery  for  damages  at  a  suit  of  the  child,  if  it  should 
grow  up  without  a  good  character,  although  the  parent 
had  used  the  utmost  effort  in  that  direction.  We  think 
this  a  very  strained  and  unreasonable  criticism  of  the 
instruction,  and  that  no  such  possible  interpretation  could 
have  been  given  it  by  a  jury  of  sensible  men,  in  a  suit  in 
which  no  damages  were  alleged  because  of  the  want  of 
proper  moral  instruction  to  the  child,  and  in  which  the 
only  injuries  complained  of  were  physical  torture  result- 
ing from  cruel  punishment  and  improper  food  and  cloth- 
ing. 

Paragraph  4  is  assailed  because  it  tells  the  jury  that 
cruelty  would  take  place  where  one,  charged  with  the 
duty  of  providing  for  and  protecting  another,  would  abuse 
her  by  whipping  or  punishing  her  unnecessarily  or  to 
excess,  or  either  carelessly  or  purposely  neglect  to  pro- 
vide for  her  those  necessaries  of  life  consisting  of  food, 
clothing  and  shelter  which  her  helpless  condition  would 
require.  This  instruction  is  followed  by  the  5th,  which 
tells  the  jury  that  a  discretion  is  given  to  a  parent  or  cus- 
todian in  respect  to  the  character  and  quality  of  the  food 
and  clothing  furnished  children,  and  that  it  is  only  when 
a  person,  having  the  custody  oif  a  child,  fails  to  provide 
that  food  and  clothing  which  is  necessary  to  the  child's 
life  or  health,  or  proper  growth  and  development,  that  such 
failure  would  constitute  a  wrong  which  the  law  recog- 
nicefi.    In  the  6th  paragraph  the  jury  are  told : 

"One  possessed  of  the  duty  of  rearing  a  child  has  a 
ri^t  to  give  it  moderate  correction  and  punistunent  in  a 
reasonable  manner  for  the  child^s  benefit,  for  its  educa- 
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tion  and  disciplina  This  would  be  for  offenses  on  the 
child's  part,  such  as  disobedience,  or  where  the  child  is 
guilty  of  something  bad  or  immoral  in  its  nature.  Whip- 
ping or  punishment,  however,  when  administered  to  an 
extent  greater  than  is  reasonably  necessary  under  the  cir- 
cumstances, would  amount  to  assault,  and  when  so  ad- 
ministered one  would  be  responsible  for  any  damages 
arising  therefrom  as  its  proximate  result/' 

All  objections  urged  to  these  instructions  will  be  con- 
sidered in  one  body.  It  is  conceded  by  counsel  for  plain- 
tiff in  error  that  the  rule  laid  down  in  these  instructions, 
as  to  the  duty  of  a  parent  to  provide  suitable  food  and 
clothing  for  the  child,  is  unobjectionable,  but  the  conten- 
tion is  that  there  was  no  evidence  in  this  case  warranting 
an  instruction  on  this  question,  and  that  it  was  preju- 
dicial to  the  defendant  to  have  this  matter  referred  to 
in  the  instructions.  We  have  examined  the  record,  and 
we  find  that  there  is  testimony  offered  by  plaintiff  which, 
if  believed  by  the  jury,  would  fully  warrant  a  finding  that 
at  many  times  plaintiff  waB  improperly  clothed  and  in- 
sufficiently fed,  while  in  the  custody  of  defendant  A 
cause  of  action  for  this  neglect  of  duty  was  not  only 
alleged  in  the  petition,  but  it  was  also  supported  by  the 
testimony  of  four  witnesses  ss  found  in  the  bill  of  ex- 
ceptions. The  objection,  however,  which  is  seriously  and 
forcibly  urged  against  these  instructions  is  that  they  take 
a  too  much  restricted  view  of  the  right  of  a  parent,  or  one 
in  loco  parentis^  to  administer  corporal  punishment  to  a 
child.  It  is  said  in  tlie  brief  that  these  instructions  sub- 
stitute the  judgment  of  the  jury  for  the  judgment  of  the 
parent,  in  determining  the  necessity  and  extent  of  the 
punishment  that  may  be  administered  for  the  good  of  the 
child.  It  is  further  urged  that  a  parent  ought  to  be  con- 
sidered as  acting  in  a  judicial  capacity  when  he  corrects 
his  child,  and  should  not  be  held  liable,  even  if  the  punish- 
ment  should  appear  to  the  triers  of  fact  to  be  unreasonably 
severe  and  in  no  measure  proportionate  to  the  offense; 
that  the  only  instance  in  which  a  parent  should  be  held 
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liable  for  the  punishment  of  a  child  is  when  he  acta  in 
bad  faith  and  from  wicked  impulses,  and  when  the  punish- 
ment is  of  such  a  nature  as  to  seriously  injure  the  life, 
limbs  or  health  of  the  child.  An  instruction  eml)odying 
this  view  of  the  law  was  requested  by  defendant  and  re- 
fused by  the  court,  and  the  4th,  5th  and  6th  instructions, 
above  set  out,  were  given  in  its  stead.  In  addition  to 
what  is  said  in  the  brief,  we  have  been  urged  in  a  most 
skillful  and  persuasive  oral  argument  to  withhold  our 
commendation  from  the  doctrine  set  forth  in  these  in- 
structions of  the  learned  trial  judge,  which,  counsel  urge, 
place  an  unwarranted  and  unreasonable  restriction  upon 
parental  authority  in  the  matter  of  administering  punish- 
ment for  the  welfare  of  a  child. 

That  much  of  the  welfare  of  society  rests  on  the  proper  ,7 .  <  .^ .'  * 
exercise  of  parental  authority  is  self-assertive,  but  that 
there  is  and  should  be  a  reasonable  limitation  on  the  right 
of  parents  to  punish  their  offspring,  is  an  elemental  prin- 
ciple of  modem  civilization.  The  question  then  is,  what 
is  the  right,  and  what  the  proper  limitation  of  the  right, 
and  who  shall,  judge  when  the  right  has  been  exceeded? 
A  parent,  teacher  or  master  is  not  liable  eithtT  civilly  or 
criminally  for  moderately  correcting  a  child,  pupil  or  ap- 
prentice, but  it  is  otherwise  if  the  correction  is  imnuKlerate 
and  unreasonable.  1  Clark  &  Marshall,  Law  of  Crimes, 
433;  1  McClain,  Criminal  Law,  sec.  242;  3  Greimleaf, 
Evidence  (16th  ed.),  sec.  63;  1  Whartim,  Criminal  Law 
(10th  ed.),  sec.  631.  In  fact,  this  rule  seems  to  be  uni- 
versally recognized  by  the  courts  of  this  country.  If  the 
authority  to  punish  be  limited  by  reason  and  moderation, 
who,  then,  on  sound  principles,  should  determine  whether 
such  authority  has  been  used  in  excess  of  its  proper 
limits,  the  parent  administering  the  punishment,  or  the 
triers  of  fact  in  a  court  where  complaint  has  been  made? 
WTiile  some  authority  is  cited  tending  to  support  the  theory 
that,  where  the  punishment  falls  short  of  maiming  or  dis- 
figuring the  body  or  seriously  injuring  or  endangering  life 
and  health,  the  judgment  of  the  parent  is  final  and  he  can 
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not  be  held  to  answer,  unless  it  is  proved  that  the  punish- 
ment was  maliciously  inflicted — the  leading  case  in  sup- 
port of  this  doctrine  being  State  v.  Jones^  95  N.  Car.  588, 
59  Am.  Rep.  282 — yet  the  great  weight  of  American  au- 
thority seems  to  be  that  whether  or  not  the  parent,  guard- 
ian OP  schoolmaster  has  administered  unreasonable, 
unnecessary  and  cruel  punishment  to  a  child  under  his 
care,  is  a  question  of  fact  to  be  determined  by  the  jury. 
21  Am.  &  Eng.  Ency.  Law  (1st  ed.),  771;  Lander  v.  Heaver, 
32  Vt  114,  7G  Am.  Dec.  156;  Binlde  v.  State,  127  Ind.  490, 
26  N.  E.  777;  Fletcher  v.  People,  52  111.  396;  Johnmn  v. 
State,  21  Tenn.  283,  36  Am.  Dec.  322;  State  v,  Wa.ihington, 
104  La.  443,  81  Am.  St,  141 ;  Patterson  v.  Nutter,  78  Me. 
509,  57  Am.  Kep.  818;  Commontvealth  v.  Randall,  70  Mafis. 
36.  It  would,  therefore,  neem  that  the  learned  trial  court 
followed  the  trend  of  a  long  line  of  well  considered  cases 
when  he  submitted  to  the  jury  the  question  of  the  reason- 
ableness of  the  punishment  inflicted,  and  predicated 
plaintiff's  right  of  recovery  on  proof  of  the  fact  that  the 
punishment  administered  was  unreasonable  and  unneces- 
sary under  all  the  circumstances. 

Complaint  is  made  that  the  force  of  an  instruction, 
given  at  defendant's  request,  was  weakened  by  reason  of 
the  fact  that  the  trial  judge  through  inadvertence  failed 
to  mark  the  instruction  as  "given."  The  instruction  was 
read  to  the  jury  by  the  court,  it  bore  the  signature  of  the 
judge,  and  was  given  with  all  others  to  the  jury  for  their 
consideration  in  the  jury  box.  We  can  not  see  how  the 
defendant  could  have  been  prejudiced  by  the  mere  over- 
sight of  the  judge  in  not  endorsing  the  word  "given"  upon 
this  instruction.  Home  Fire  Ins.  Co.  v.  Decker,  55  Neb. 
346. 

We  have  examined  all  the  other  instructions  complained 
of,  and  find  no  prejudicial  error  in  any  of  them,  and  do 
not  think  we  would  be  justified  in  unnecessarily  extend- 
ing this  opinion  by  a  further  discussion  of  them,  since  as 
a  whole  the  instructions  seem  to  have  fairly  submitted  the 
case  to  the  consideration  of  the  jury. 


Voii.  69]  JANUARY  TERM,  1903.  285 


Clasen  y.  PralUL 


Numerous  objections  are  urged  against  the  rulings  of 
the  trial  court  on  the  admission  and  exclusion  of  evidence. 
The  trial  of  this  case  lasted  several  days  in  the  lower 
court,  and  appears  to  have  been  a  combat  royal  from  start 
to  finish ;  each  side  was  represented  by  learned^  able  and 
skilled  counsel^  who  seem  to  have  imbibed  the  spirit  of 
resentment  that  was  manifested  between  the  parties  to  the 
suit  Each  witness  was  carefully  examined  in  chief,  and 
rigidly  cross-examined  by  opposing  counsel,  but  through 
it  all  the  learned  trial  judge,  with  commendable  vigilance, 
seems  to  have  succeeded  in  preventing  anything  prqu- 
dicial  from  being  injected  into  the  record,  by  the  over 
zeal  of  counsel  on  either  side.  So  that  in  the  matter  of 
exclusion  of  evidence,  we  find  no  prejudicial  error  in  the 
rulings  of  the  trial  court 

It  is  contended  that  the  court  erred  in  permitting  the 
plaintiflf  to  show  by  the  defendant^  that  she  was  possessed 
of  a  considerable  amount  of  property.  This  testimony 
was  admitted,  as  stated  by  the  court,  solely  for  the  pur- 
pose of  showing  that  the  defendant  was  financially  able 
to  furnish  necessary  food  and  clothing  for  the  plaintiff 
while  in  her  custody.  The  evidence  was  restricted  to  this 
purpose,  and  to  this  purpose  alone,  by  proper  instructions 
given  by  the  court.  It  was  alleged  in  the  petition  that 
defendant  was  able  to  furnish  proper  food  and  clothing; 
this  all^ation  was  denied  in  the  answer,  and  defendant 
did  not  offer  to  make  this  admission  before  the  evidence 
was  admitted.  Under  these  conditions,  we  think  there  was 
no  error  in  the  ruling  of  the  trial  court. 

CSomplaint  is  made  of  the  action  of  the  trial  court  in 
I)ermitting  ovie  of  plaintiff's  witnesses,  Mrs.  Axthelm,  to 
testify  that  she,  the  witness,  had  told  the  defendant  what 
the  plaintiff  had  said  to  the  witness  concerning  her  al- 
leged mistreatment  by  the  defendant  It  is  urged  that 
this  evidence  was  purely  hearsay  and  of  a  character  ex- 
ceedingly porejudicial  to  the  defendant,  and  that  it  should 
have  been  excluded.  If  this  evidence  had  been  admitted 
in  the  first  instance,  we  would  be  inclined  to  sustain  the 
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contention  of  defendant's  counsel,  but  an  examination  of 
the  record  shows  that  when  the  witness  first  testified,  h^ 
evidence  was  confined  within  proper  limits,  and  that  on 
the  cross-examination  of  the  witness,  defendant's  counsel 
went  to  considerable  length  into  a  conversation  between 
defendant  and  the  witness,  which  conversation  was  as  to 
the  alleged  mistreatment  of  the  plaintiff,  and  then  on  the 
reexamination  plaintiff  was  permitted  to  inquire  into  the 
entire  conversation.  In  view  of  the  fact  that  defendant 
voluntarily  went  into  this  conversation,  we  do  not  think 
she  is  in  a  position  to  complain,  because  it  was  all  ad- 
mitted. When  one  deliberattely  pulls  the  lid  off  of  a 
Pandora's  box,  he  must  not  complain  if  plagues  stalk 
forth  to  harass  him. 

It  is  finally  urged  that  the  verdict  is  clearly  against  the 
weight  of  the  evidence,  and  for  that  reason  should  be  set 
asida  With  reference  to  this  objection,  we  are  con- 
strained to  apply  the  language  used  by  the  learned  Justice 
Bebsb  in  Nelson  v.  Johanseriy  18  Neb.  180,  a  case  similar 
in  nature  to  th'e  one  at  bar,  when  he  says : 

''It  is  next  alleged  that  the  verdict  was  against  the 
weight  of  evid^ice,  and  was  not  supported  by  sufficient 
evidence. 

'IJpon  this  branch  of  the  case  it  is  sufficient  to  say  that 
we  have  carefully  read  over  and  examined  all  the  testi- 
mony introduced  upon  the  trial,  and  find  it  conflicting  and 
quite  difficult  to  harmonize.  In  fact  there  was  a  sharp 
conflict  between  the  testimony  introduced  on  the  part  of 
defendant  in  error  and  that  presented  by  plaintiff  in 
error.  If  the  jury  believed  the  testimony  of  the  witnesses 
produced  by  the  defendant  in  error,  there  was  sufficient 
to  sustain  the  verdict  As  to  the  weight  of  the  testimony 
th^  were  the  judges,  and  the  verdict  would  not  be  set 
aside  unless  clearly  and  manifestly  wrong.'' 

Finding  no  reversible  error  in  the  record,  we  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 


Ambb  and  Hastings,  CO.,  concur. 
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Sedgwick,  J. 

• 

Two  of  the  questions  discussed  by  the  commissioner 
seem  to  be  of  sufficient  importance  to  justify  further  sug- 
gestions. 

1.  Can  a  minor  child,  by  his  next  friend,  maintain  an 
action  to  recov^  damages  against  one  who  formerly  stood 
in  the  relation  of  parent,  for  injuries  claimed  to  have  been 
received  as  a  result  of  excessive  and  unnecessary  punish- 
ment administered  to  the  child  while  the  relation  of 
parent  and  child  existed,  and  while  the  child  was  a  mem- 
ber of  the  defendant's  family,  and  in  her  care  and  custody? 
Judge  Cooley  in  the  first  edition  of  his  work  on  Torts, 
page  171,  in  speaking  of  the  right  of  a  child  to  bring  a 
l^ersonal  action  against  his  own  parent,  said  : 

"If  he  (the  parent)  plainly  exceeds  all  bounds,  he  is 
liable  to  criminal  prosecution,  but  it  seems  never  to  have 
been  held  that  the  child  might  maintain  a  personal  action 
for  his  injury.  In  principle,  there  seems  to  be  no  reason 
why  such  an  action  should  not  be  sustained;  but  the  policy 
of  permitting  actions  that  thus  invite  the  child  to  contest 
the  parent's  authority  is  so  questionable,  that  we  may 
well  doubt  if  the  right  will  ever  be  sanctioned." 

The  reason  for  this  conclusion  is  stated  by  the  supreme 
court  of  Mississippi  in  Hewlett  v.  George ^  68  Miss.  703, 
13  L.  R.  A.  682: 

"So  long  aB  the  parent  is  under  obligation  to  care  for, 
guide  and  control,  and  the  child  is  under  reciprocal  obli- 
gation to  aid,  comfort  and  obey,  no  such  action  as  this 
can  be  maintained.  The  peace  of  society,  and  of  the 
families  composing  society,  and  a  sound  public  policy, 
designed  to  subserve  the  repose  of  families  and  the  best 
interests  of  society,  forbid  to  the  minor  child  a  right  to 
appear  in  court  in  the  assertion  of  a  claim  to  civil  redress 
for  personal  injuries  suffered  at  the  hands  of  the  parent. 
The  state,  through  its  criminal  laws,  will  give  the  minor 
child  protection  from  parental  violence  and  wrong-doing, 
and  this  is  all  the  child  can  be  heard  to  demand." 
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Brutal  and  inhuman  treatment  of  children  is  not  toler- 
ated by  the  law.  The  statp  will  prevent  this,  and  will 
change  the  custody  and  control  of  the  child  if  necessary 
to  that  end.  Whether,  after  the  state  has  so  intervened 
in  the  interest  of  the  child,  aind  the  child  has  been  placed 
under  guardianship  for  the  purpose  of  protection,  an  ac- 
tion might  be  maintained  against  an  inhuman  parent  for 
damages  in  behalf  of  the  child,  is  a  different  question.  In 
such  case  the  reason  for  the  rule  would  seem  to  fail.  But, 
in  a  case  like  the  one  at  bar  where  the  child  has  been  taken 
from  the  custody  of  the  defendant,  its  foster-mother,  no 
good  reason  could  be  given  for  refusing  to  entertain  an 
action  in  its  behalf  for  damages,  and  if  the  right  of  action 
exists,  the  form  is  prescribed  by  statute: 

"The  action  of  an  infant  must  be  brought  by  his  guard- 
ian or  next  friend.  When  the  action  is  brought  by  his 
next  friend,  the  court  has  jwwer  to  dismiss  it,  if  it  is  not 
for  the  benefit  of  the  infant ;  or  to  substitute  the  guardian 
of  the  infant;  or  any  person,  as  the  next  friend."  Code, 
section  36. 

2.  The  plaintiff's  allegation  of  cruelty  and  inhuman 
punishment  on  the  part  of  the  defendant  is  denied  in  the 
answer.  The  issue  was  sharply  contested.  The  little  girl 
was  the  principal  witness  in  her  own  behalf,  and  the  facts 
relied  upon  in  defense  are  supported,  if  at  all,  mainly  by 
the  evidence  of  the  defendant  herself.  The  evidence  of 
both  of  these  witnesses  necessarily  takes  a  wide  range. 
They  contradict  each  other  at  many  points.  It  was  the 
duty  of  the  jury  to  discover  the  trustworthy  evidence,  and 
cull  the  facts  from  the  mass  of  testimony,  much  of  which 
must  be  regarded  as  untrustworthy.  The  defendant  ad- 
mitted that  she  inflicted  punishment  upon  the  child,  but 
alleged  that  it  was  necessary  for  the  correction  of  faults, 
and  was  reasonable,  and  not  excessive  or  cruel.  The 
question  is  discussed  in  the  briefs,  as  to  how  far  courts 
and  juries  should  interfere  with  parental  discretion  and 
inquire  into  motives,  and  the  necessity  and  propriety  of 
punishment  inflicted.    It  seems  to  be  held  in  North  Caro- 
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lina  that  if  a  i>arent  acts  in  good  faith,  and  without  malice, 
and  does  not  inflict  pemianent  injury,  the  law  will  not 
interfere  however  unmerited  and  severe  the  punishment 
may  be.  This  doctrine  does  not  seem  to  be  supported  by 
precedents  from  other  jurisdictions.  In  later  times  it 
is  not  thought,  as  it  once  was,  tliat  so  large  a  latitude  of 
parc-ntal  authority  is  necessary.  It  is  generally  held  that 
punishment  may  be  excessive  and  cruel,  and  therefore 
iinlaw^ful,  although  it  falls  short  of  inflicting  permanent 
injury.  On  the  other  hand,  some  courts  seem  to  have 
ignored  the  right  and  duty  of  exercising  parental  discrti- 
tion,  and  to  have  disregarded  the  consideration  of  good 
faith  and  the  absence  of  passion  or  malice,  as  of  no  im- 
portance. 

Mr.  Bishop,  in  the  earlier  editions  of  his  work  on  crim- 
inal law,  seems  to  have  regarded  this  latter  view  as  es- 
tablished by  the  authorities,  although  he  doubted  the 
soundness  of  the  reasons  ui)on  which  it  was  based.  1 
Bishop,  Criminal  Law  (5th  ed.),  sec.  882. 

In  the  later  edition,  after  referring  to  the. conflicting 
views  upon  the  question,  more  recent  authorities  are 
cited,  notably,  Yanvactor  v.  Sltafc,  113  Ind.  276,  3  Am. 
St.  Kep.  645,  and  it  is  said  that  the  "just  doctrine''  is 
"that  the  parental  judgment,  if  honest  and  without 
passion  or*  malice,  should  be  taken  as  prima  facie  estab- 
lishing the  right,  and  should  be  overcome  only  by  evidence 
of  passion,  of  malice,  of  the  use  of  an  improper  weapon, 
or  of  such  excessive  severity  of  punishment  as  implies  the 
absence  of  true  parental  love,  or  of  a  due  appreciation  of 
parental  duty."  This  stf^tement  of  the  law  is  well  sup:_ 
ported  by  authority.  In  Hinkle  v.  State,  127  Ind.  490,  26 
N.  E.  777,  the  court  said : 

"The  father  has  the  right  to  administer  proper  and 
reasonable  chastisement  to  his  child  without  being  guilty 
of  an  assault  and  battery,  but  he  has  no  right  to  admin- 
ister unreasonable  chastisement,  or  to  be  guilty  of  cruel 
and  inhuman  treatment  of  his  child,  and  if  he  does  ad- 
minister unreasonable  chastisement,  and  treats  the  child 
22 
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cruelly  auJ  inhumanly^  his  acts  become  unlawful,  and  If 
th^  are  such  as  to  constitute  an  assault  and  battery,  he 
may  be  prosecuted  and  convicted.  The  law  has  very  wisely 
left  it  for  the  court  or  jury  trying  the  case  to  determine 
whether  the  chastisement  is  reasonable  and  lawful,  or 
unreasonable  and  unlawful,  and  when  they  have  passed 
upon  the  acts,  and  found  them  to  be  unwarranted,  unrea- 
sonable, and  unlawful,  this  court  will  not  disturb  the 
verdict  or  finding,  if  there  be  evidence  to  sustain  it." 

And  in  another  case,  the  same  court  said : 

"The  law  is  well  settled  that  a  parent  has  the  right  to 
administer  proper  and  reasonable  chastisement  to  his 
child  without  being  guilty  of  an  assault  and  battery;  but 
he  has  no  right  to  administer  unreasonable  or  cruel  and 
inhuman  punishment  If  the  punishment  is  excessive, 
unreasonable,  or  cruel  it  is  unlawful.  The  mere  fact  ttiat 
the  punishment  was  administered  by  the  appellant  upon 
the  person  of  his  own  child  will  not  screen  him  from 
criminal  liability.  Whether  or  not  the  punishment  in- 
flicted in  this  case  was  excessive  or  cruel  was  a  question 
for  the  jury."  Hornheck  v.  StatCj  16  Ind.  App.  484,  45 
N.  E.  620. 

The  supreme  court  of  Tennessee  said : 

"In  chastising  a  child,  the  parent  must  be  careful  that 
he  does  not  exceed  the  bounds  of  moderation* and  inflict 
cruel  and  merciless  punishment;  if  he  do,  he  is  a  tres- 
passer, and  liable  to  be  punished  by  indictment.  It  is 
not,  then,  the  infliction  of  punishment,  but  the  excess 
which  constitutes  the  offense,  and  what  this  excess  shall 
be  is  not  a  conclusion  of  law,  but  a  question  of  fact  for 
the  determination  of  the  jury."  Johnson  v.  State,  21 
Tenn.  283,  36  Am.  Dec.  322. 

These  authorities  are  not  in  conflict  with  the  rule 
su^ested  by  Mr.  Bishop.  Manifestly  the  jury  must  de- 
termine whether  the  punishment  inflicted  was  of  such  an 
excessive  severity  as  to  imply  malice,  or  the  absence  of 
true  parental  love,  but  to  attempt  to  put  the  jury  in  the 
place  of  the  parent,  and  ignore  all  latitude  of  discretion, 
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does  violence  to  the  plainest  principles  underlying  the 
relation  of  parent  and  child. 

"The  litUe  one  is  placed,  helpless  and  untaught,  in  the 
parental  hands.  The  helplessness  is  alike  physical,  mental 
and  moral.  Parental  discipline,  rightly  understood,  is 
to  assist  the  strivings  and  aspirations  of  the  child's  better 
nature.  And  the  child,  needing  this  assistance,  is  there- 
fore, entitled  to  it  The  question  of  what  help  of  this 
sort  shall  be  given  is  better  left  to  the  parent  than  to  any 
other  person;  because  parental  affection  prompts  more 
strongly  than  any  other  to  a  merciful  judgment"  Bishop, 
Criminal  Law  (8th  ed.),  sec.  880. 

It  is  not  possible  to  exhibit  to  the  jury  the  character 
and  disposition  of  the  child,  its  needs  and  dangers,  its 
susceptibility  to  ordinary  influences  and  methods  of  cor- 
rection and  discipline,  or  its  want  of  such  qualities,  as 
these  matters  are  known  to  the  parent  Instructions 
which  omit  to  present  these  considerations  to  the  jury  are 
faulty ;  if  they  are  so  framed  as  to  necessarily  convey  to  the 
jury  the  idea  that  no  regard  is  to  be  paid  to  the  parental 
discretion  and  judgment,  and  that  the  whole  question  is  to 
be  determined  by  the  jury  upon  their  general  notion  of 
parental  duty,  without  regard  to  the  motive  of  the  parent, 
or  his  judgment  as  to  the  enormity  of  the  fault  of  the 
child,  or  the  degree  of  punishment  necessary  to  correct  it, 
they  are  erroneous.  The  trial  court  instructed  the  jury 
that  the  relation  between  plaintiff  and  defendant  "so  far 
as  the  issues  of  this  cause  are  concerned,  would  be  like 
those  which  exist  between  i)arent  and  child,  and  the  duties 
that  each  owe  to  the  other  would  be  the  same."  And  also 
that: 

"Cruelty  would  taie  place  where  one  charged  with  the 
duty  of  providing  for  and  protecting  another  would  abuse 
her  by  whipping  or  punishing  her  unnecessarily  or  to  ex- 
cess, or  either  carelessly  or  purposely  neglect  to  provide 
for  her  those  necessaries  of  life,  consisting  of  food,  clothing 
and  shelter,  which  her  helpless  condition  would  require." 

Possibly,  in  some  respects,  the  language  of  these  in- 
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structions  might  be  more  el^ant,  but,  so  far  as  tliey  go, 
the  statement  of  the  law  is  substantially  correct.  The 
principal  complaint  is  of  the  foUo^^ing  language  contained 
in  another  instruction : 

"Having  the  care,  custody  and  control  of  the  child,  it 
became  her  duty  to  exercise  reasonable  care,  to  so  care 
and  provide  for  her  that  she  might  and  would,  if  i)06sible, 
grow  up  to  womanhood  in  good  health  and  good  character, 
and  do  this  without  treating  her  cruelly";  and  of  re- 
fusing to  give  an  instruction  requested  by.  defendant 

The  language  last  above  quoted  from  the  instruction 
given  is,  perhaps,  indefinite,  and  standing  by  itself  might 
have  been  misleading.  To  exercise  perf^t  care  so  that 
everything  possible  is  done  for  the  good  of  the  child,  is 
perhaps  more  than  can  be  demanded  of  human  parents. 
To  exercise  reasonable  effort  with  the  purpose  in  view, 
"to  so  care  and  provide  for  her  that  she  might  and  would, 
if  possible,  grow  up  to  womanhood  in  good  health  and 
good  character,*'  is  a  reasonable  requirement  of  one  who 
assumes  the  relation  of  parent  to  a  helpless  child.  In 
the  light  of  the  whole  charge  of  the  court  to  the  jury,  the 
latter  seems  to  be  the  fair  construction  of  the  language 
used.  The  instruction  requested  and  refused  wa«  as  fol- 
lows: 

"The  jury  is  instructed  that  the  defendant  in  this  case, 
having  the  same  dominion  over  the  plaintiflF  that  a  parent 
has  over  a  child,  had  the  legal  right  to  restrain  the  plaintiff 
from  doing  wrong,  to  chastise  her  for  wrong  doing,  when 
acting  in  good  faith,  and  the  facts  fairly  weighed  in  the 
judgment  of  the  defendant,  honestly  and  intelligently  exer- 
cised; demanded  the  use  of  a  switch  or  other  similar  instru- 
ment in  punishing  her.'' 

There  is  no  doubt  that,  in  the  condition  of  the  record, 
the  defendant  was  entitled  to  have  the  jury  plainly  in- 
structed as  to  the  right  and  duty  of  the  parent  to  exercise 
a  reiusonable  and  just  discretion  in  correcting  the  faults 
of  a  child,  and  that  the  law  will  not  hold  the  parent  liable 
for  an  honest  mistake  of  judgment  in  estimating  the 
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character  of  the  fault  corrected,  or  in  cleteriiiiiiiiig  the 
quality  and  degree  of  punishment  necessary  to  correct  tlie 
fault  This  discretion  of  the  parent  must  he  confined 
within  reasonable  limits.  Unnatural  and  iDhinnan  pun- 
ishment furnishes  conclusive  evidence  of  a  malicious 
motive  in  the  parent  administering  it.  Punishment  may 
be  so  plainly  exces.sive,  although  not  causing  p^Tuianent 
injury,  as  to  overcome  the  presumption  that  the  parent 
had  solely  in  view  the  welfare  of  the  child.  So  that,  after 
all,  the  question  is  whether  under  all  the  circumstances 
of  the  case,  after  allowing  due  latitude  for  the  exercise 
of  parental  authority  and  discretion,  the  punishment  was 
in  fact  excessive  and  unnecessary,  and  this  question  must 
necessarily  be  determined  by  the  jury.  Is  the  defendant 
now  in  a  position  to  complain  of  the  court's  refusal  to 
give  the  requested  instruction  as  reversible  error? 
In  the  sixth  instruction  given,  the  court  told  the  jury: 
"One  possessed  of  the  duty  of  rearing  a  child  has  a 
right  to  give  it  moderate  correction  and  punishment,  in 
a  reasonable  manner  for  the  child's  benefit,  for  its  educa- 
tion and  discipline.  This  wbuld  be  for  offenses  on  the 
child's  part,  such  as  disobedience,  or  wiiei*e  the  child  is 
guilty  of  something  bad  or  immoral  in  its  nature." 

The  remainder  of  the  requests  instruction,  not  em- 
braced in  the  instruction  given  by  the  court,  is  not  very 
clear  and  definite.  It  does  not  directly  tell  the  jury  that 
under  some  circumstances  it  might  be  proper  and  reason- 
able to  use  a  switch  in  correcting  a  child,  and  that  the 
parent  is  allowed  discretion  in  that  regard.  There  was 
evidence  in  this  case  which,  if  believed  by  the  jury,  showed 
that  the  child  was  whipped  beyond  all  reason  with  a 
knotted  rope,  and  otherwise  excessively  punished,  and 
that,  too,  at  times  when  there  was  no  fault  of  the  child 
to  be  corrected.  It  is  not  clear  that  the  indefinite  and 
unsatisfactory  language  of  the  latter  part  of  the  requested 
instruction,  without  the  explanation  that  unnatural  and 
inhuman  beating  would  be  conclusive  evidence*  of  a  bad 
motive,   might  not  mislead  the  jury.      Further  instruc- 
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tion  of  the  character  apparently  aimed  at  in  the  request 
was  desirable;  but  it  is  not  so  clear  that  the  defendant 
was  entitled  to  have  the  instruction  given,  as  framed  and 
as  requested,  as  to  require  a  reversal  of  the  judgment  be- 
cause of  its  refusal. 

The  conclusion  of  the  commissioner  appears  to  be  right, 
and  is  approved,  and  the  judgment  of  the  district  court 

The  other  judges  concur.  Afpirmbsd. 

w-y""^ 

Phimp  H.  Zweibel  v.  Fannie  Piatt  Myers. 

FiucD  June  8,  1903.    No.  12,882. 

1.  Trial;  RIoht  to  Open  and  Close.    In  the  trial  of  a  case  the  partr 

first  required  to  produce  evidence  is  entitled  to  open  and  cloee 
the  argument. 

2.  Adverse  Claimants:  Pbivitt:  Tacking.    A  privity  must  be  shown  be- 

tween adverse  claimants  before  the  possession  of  one  can  be 
tacked  to  the  possession  of  the  other  for  the  purpose  of  oompletr 
Ing  title  by  prescription. 

S. :   Recognition  of  Superior  Title.    One  claiming  title  to  landfl 

by  adverse  possession  may,  before  the  statute  has  finally  run  in 
his  favor,  purchase  a  tax  deed  to  the  premisee  without  acknowl- 
edging the  superior  title  of  the  record  owner.  But  if  he  pur- 
chases a  tax  certificate  and  accepts  payment  of  the  same  from 
the  record  owner  through  the  county  treasurer,  such  act  la  a 
recognition  of  the  superior  title. 

4.  Bvidence.  Evidence  examined,  and  helA,  sufficient  to  sustain  tins 
Judgment 

Error  to  the  district  court  for  Sarpy  county:  Guy  B. 
C.  Read^  District  Judge.    Affirmed, 

G.  M.  MullinSj  Houoard  H.  Baldrige  and  William  A. 
De  Bordj  for  plaintiff  in  error. 

Isaac  Congdothj  contra. 

Oldham^  O. 

This  was  an  action  in  ejectment  to  recover  possession  of 
a  tract  of  land  containing  about  85  acres  situated  in 
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Sarpy  county,  Nebraska-  The  petition  was  in  the  statu- 
tory form ;  the  answer  a  general  denial ;  there  was  judg- 
ment in  the  court  below  for  plaintiff  and  defendant  brings 
error  to  this  court. 

When  the  taking  of  testimony  began,  plaintiff's  counsel 
stated  that  he  did  not  care  to  insist  on  a  judgment  for 
damages  for  the  unlawful  holding  of  the  premises,  but 
would  be  satisfied  with  a  judgment  for  i>ossession.  De- 
fendant thereupon  offered  to  admit,  that  the  plaintiff  held 
the  record  title  to  the  premises,  and  claimed  the  right  to 
open  and  close  the  case,  saying  that  he  would  rely  upon  a 
title  by  adverse  possession.  The  court,  however,  per- 
mitted the  plaintiff  to  introduce  her  deeds  and  open  and 
close  the  argument  to  the  jury,  and  its  action  in  this 
matter  is  the  first  alleged  error  called  to  our  attention. 

The  right  to  open  and  close  the  argument  in  the  trial 
of  a  cause,  is  properly  determined  by  an  inspection  of  tlie 
pleadings,  and  section  283  of  the  code  says :  "In  the  argu- 
ment, the  party  required  first  to  produce  his  evidence 
shall  have  the  opening  and  conclusion."  In  the  case  at 
bar  if  no  evidence  had  been  introduced,  under  the  plead- 
ings defendant  would  have  been  entitled  to  a  judgment; 
hence  plaintiff,  in  order  to  nH*over,  would  have  been  com- 
pelled to  have  shown  not  only  that  she  held  the  record 
title  to  the  premises,  but  also  that  defendant  was  wrong- 
fully in  possession  of  the  same.  Each  of  these  allegations 
were  denied  by  defendant's  answer.  It  is  therefore  ap- 
parent that  the  action  of  the  trial  court  was  fully  war- 
ranted. 

Two  other  objections  are  called  to  our  attention  in  de- 
fendant's brief;  one  is  as  to  the  action  of  the  trial  court 
in  giving  paragraph  8  of  instructions,  on  its  own  motion ; 
and  the  other,  that  the  judgment  is  not  sustained  by  suflft- 
cient  evidence.  As  a  review  of  the  testimony  contained 
in  the  bill  of  exceptions  is  necessary  to  an  intelligent  dis- 
cussion of  each  of  these  objections,  we  will  consider  them 
together.  The  material  faets  in  the  record  are,  that  the 
land  in  controversy  was  patented  by  the  United  States,  in 
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1864 ;  that  it  is  bounded  on  the  south  by  the  Platte  river, 
is  rough  in  its  character,  covered  to  some  extent  with 
scrubby  timber,  and  adapted  only  to  pasturage  or  stone 
quarrying  purposes;  that  the  patentee  dwelt  upon  and 
remaincHl  in  possession  of  the  land  until  about  1868  or 
1869,  when  he  conveyed  it  to  plaintiff's  husband;  that 
plaintiff's  husband  subsequently  conveyed  the  premises 
through  a  third  party  to  plaintiff,  who  holds  the  record 
title  to  the  land ;  that  defendant's  father,  George  Zweibel, 
owned  lands  adjacent  to  this  land  on  both  the  north  and 
the  east;  that  at  a  very  early  day  he  fenced  his  cultivated 
lands  lying  east  of  the  land  in  dispute;  that  in  1871  he 
also  fenced  the  lands  lying  north;  that  in  1875  he  ex- 
tended a  fence  from  the  south  boundary  of  his  lands 
prac»ti(*ally  to  the  river,  thereby  enclosing  the  lands  in 
dis[)ute  with  another  tract  of  land  called  the  Hamilton 
land,  lying  immediately  west  of  it;  that  in  1878  defend- 
ant's father  died,  intestate;  that  defendant^  his  mother 
and  brothers  lived  together  on  his  estate  until  1884.  The 
only  evidence  of  an  attempted  adverse  holding  of  this 
land  by  defendant's  father,  was  the  fact  of  its  being  prac- 
tically enclosed  by  the  fences  which  he  constructed  for 
the  purpose  of  surrounding  other  lands  and  also  some 
evidence  that  the  lands  when  enclosed  were  used  by  him 
for  pasturing  his  stock;  there  is  also  some  claim  of  ,ad- 
v(^rse  user  from  tJie  fact  that  he  took  rocks  from  a  stone 
quarry  on  the  land,  before  it  was  enclosed.  The  latter 
claim,  however,  is  not  established  because  of  the  fact  that 
at  the  time  he  took  this  stone,  the  patentee  of  the  land 
was  in  the  actual  possession  of  it,  which  negatives  the 
idea  that  such  holding  was  adverse.  Smith  v.  Hitchcock, 
38  Neb.  104.  The  evidence  of  pasturing  only  tends  to 
show  Uiat  the  land  was  used  as  a  commons  for  that  pur- 
pose up  to  the  time  of  its  enclosure,  and  that  after  the 
death  of  defendant's  father,  the  mother  and  children  oc- 
cupied the  homestead  and  used  tliis  with  other  lands  en- 
closed for  poBturage,  until  a  division  of  the  estate  was 
nmde  among  them  by  partition  deeds,  in  the  year  1884. 
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^VheIl  the  estate  was  voluntarily  partitioned  between  the 
the  heirs,  defendant  received  a  deed  to  the  lands  adjacent 
to  the  tract  in  dispute,  but  this  deed  did  not  purport  to 
convey  any  of  the  lands  in  controversy.  In  connection 
with  the  voluntary  partition  of  this  land  among  the  heirs 
of  the  deceased  ancestor,  the  defendant  filed  an  aflfldavit 
in  which  he  described  the  lands  owned  by  his  father  at 
the  time  of  his  demise,  and  did  not  include  in  this  de- 
scription any  claim  to  the  lands  in  controversy.  After 
the  division  of  the  land  in  1884,  defendant  i-emained  in 
possession  of  what  was  called  tJie  old  home  place,  and 
continued  to  pasture  the  disputed  lands.  Up  to  this  time 
neither  defendant  nor  his  ancestor  had  ever  paid  any  of 
the  taxes  on  the  land,  but  the  taxes  had  been  paid  by 
plaintiff's  grantor  re}2:ularly  until  the  year  1883,  at  wfcich 
time  the  taxes  became  delinquent,  and  the  lands  were  sold 
for  the  taxes  of  that  year  together  with  the  taxes  for  1860, 
1861  and  1862.  Deiendant  purchased  this  tax  certificate. 
The  year  following,  plaintiff's  grantor  redeemed  from 
this  tax  sale.  Defendant  surrendered  his  certificate  and 
received  from  the  county  treasurer  the  money  paid  by 
plaintiflF's  grantor.  In  view  of  this  state  of  the  record, 
the  court  gave  the  instruction  objected  to,  which  is  as 
follows : 

"If  you  find  from  a  preponderance  of  the  evidence  that 
the  defendant,  on  or  about  the  8th  day  of  Dec*ember,  1884, 
purchased  said  premises  at  a  sale  for  taxes,  and  that  the 
plaintiff  on  or  about  the  6th  day  of  January,  1885,  re- 
deemed said  premises  from  said  sale  and  paid  money  to 
redeem  the  same  to  the  treasurer  of  Sarpy  county,  and 
that  the  defendant  received  said  money,  so  paid  to  redeem 
said  premises  from  said  tax  sale,  from  said  treasurer  of 
Sarpy  county,  then  you  must  find  that  the  defendant 
thereby  recognized  the  plaintiff  as  the  owner  of  said 
premises  and  he  can  not  claim  or  assert  any  prior  ac- 
quired interest  in  or  to  said  premises;  and  the  adverse 
possession  of  the  defendant,  if  any,  must  date  from  and 
begin  at  a  time  subsequent  to  the  date  on  which  he  took 
and  received  said  money." 
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The  first  objection  urged  to  this  instruetion  is  that  the 
court  should  have  qualified  the  instruction  by  telling  the 
jury  that  the  defendant  would  not  be  estopped  by  receiv- 
ing the  money  from  plaintiff  or  her  grantor  for  the  tax 
certificate,  if  he  had  actually  perfected  his  title  by  ten 
years'  adverse  possession  before  doing  so.  If  the  evi- 
dence in  the  record  was  sufficient  to  establish  an  affirm- 
ative title  in  the  defendant  at  the  time  he  received  this 
money,  this  contention  would  no  doubt  be  well  founded, 
but  by  reference  to  the  testimony  already  reviewed  it  is 
plain  that  the  adverse  holding  even  of  defendant's  an- 
cestor could  not  date  from  an  earlier  period  than  the 
year  1875,  the  time  at  which  the  lands  were  practicaJly 
enclosed  by  the  fence  along  the  west  line  of  the  Hamilton 
tract,  and  if  we  should  regard  this  fact  as  sufficient  to 
prove  a  claim  of  ownership,  we  would  then  date  the  be- 
ginning of  .the  adverse  holding  of  the  ancestor  from  1875. 
The  record  shows  that  the  ancestor  died  in  1878,  before 
the  title  was  quieted  in  him.  We  next  find  that  the  widow 
and  heirs  occupied  the  estate  of  the  ancestor,  jointly,  until 
1884,  at  which  time  it  was  divided  among  themselves  by 
partiti<m  deeds  without  any  attempt  to  convey  this  land. 
Consequently  there  is  no  privity  of  possession  of  the  dis- 
puted land,  either  by  contract,  deed  or  devise  between  the 
ancestor  and  tlie  heirs,  and  the  rule  seems  to  be  firmly 
established  that  the  possession  of  one  adverse  claimant 
can  only  be  tacked  to  the  possession  of  another  for  the 
purpose  of  completing  title  by  prescription  when  there  is 
a  privity  of  grant  between  them.  Pohlman  v.  Evcungeli- 
cal  T/utheran  Trinity  Churchj  60  Neb.  364;  Bullen  v. 
Arnold,  31  Me.  583;  Hobhs  v,  Ballard.  5  Sneed  (Tenn.), 
395 ;  Crispen  v.  Hannavan,  50  Mo.  536 ;  Dosvoell  t>.  De  Im 
Lanza,  61  U.  S.  29,  15  L.  ed.  824.  No  privity  being  estab- 
lished, defendant's  possession  can  not  be  tacked  to  that 
of  the  ancestor  and  would  at  most  date  from  the  year 
1878,  or  less  than  ten  years  before  the  acceptance  of  the 
money  from  plaintiff's  grantor  in  payment  of  the  tax 
certificate.     Consequently,   under  the  testimony  in  the 
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case,  the  instruction  of  the  court  was  not  prejudicial  for 
failing  to  make  this  qualification. 

It  is  further  urged  that  the  court  in  ithe  instruction 
should  have  told  the  jury  that  the  defendant  would  only 
be  estopped  by  this  act,  if  he  actually  knew  that  the 
money  he  got  from  the  treasurer  was  paid  by  plaintiff  or 
her  grantor.     We  do  not  think   this   objection   tenable 
under  the  evidence  in  the  case.    Wheji  the  defendant  was 
notified  of  the  redemption  from  the  tax  certificate,  he 
went  to  the  office  of  the  county  treasurer,  took  the  money 
and  receipted  the  redemption  book,  which  showed  plainly 
who  the  owner  was  that  had  redeemed.    He  made  no  effort 
to  explain  his  conduct  in  this  matter  at  the  trial  of  the 
case,  and  the  supposition  that  he  might  have  imagined 
that  some  one  else  was  redeeming,  is  but  an  afterthought 
of  his  skillful  counsel.     The  question  then  to  be  deter- 
mined is,  does  the  instruction  fairly  state  a  correct  prop- 
osition of  law  applicable  to  the  facts  proved  in  this  case? 
We  think  it  does.    Defendant  had  an  unquestionable  right 
to  purchase  this  tax  certificate,  without  recognizing  any 
outstanding  title  in  the  plaintiff,  and  he  had  a  right,  if  he 
those,  to  procure  a  tax  deed  on  this  certificate  and  hold 
the   same,    without   recognizing   any    other   outstanding 
title  than  the  lien  of  the  state  government  for  its  taxes, 
and  if  he  had  done  this  the  instruction  would  have  been 
wholly  unwarranted  and  highly  prejudicial,  but  when  he 
purchased  the  tax  certificate  and  was  informed  of  the  re- 
demption, it  was  his  duty  before  accepting  the  money  to 
inquire  and  see  who  was  claiming  the  right  to  redeem, 
and  when  he  went  to  the  treasurer's  office  and  receipted 
the  redemption  book,  with  the  name  of  the  owner  who  was 
claiming  to  redeem  before  his  eyes,  his  act  was  tanta- 
mount to  an  acknowl^gment  of  plaintiff's  ownership  of 
the  land.    HtUl  v.  Chicago,  B.  £  Q.  R.  Co.,  21  Neb.  371. 
With  reference  to  the  testimony  of  the  adverse  holding 
of  the  defendant  from  the  year  1885  (the  time  of  the  re- 
demption of  the  tax  certificate),  the  evidence  shows  that 
from  1890  to  1893  he  made  efforts  to  purchase  this  land 
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from  plaintiff's  agent;  that  lie  made  no  effort  to  pay  any 
taxes  on  it  until  1896^  and  that  the  taxes  were  paid  each 
year  by  the  plaintiff  until  that  tima  True,  the  evidence 
does  show  that  from  1885  to  the  filing  of  this  suit  in 
July,  1900,  the  defendant  pastured  this  land,  and  that 
some  time  in  the  year  1890  he  sold  stone  from  the  quarry 
on  the  land  and  did  other  acts  that  might  show  an  adverse 
P9Ssession;  on  the  other  hand  the  evidence  of  the  differ- 
ent attempts  to  purchase  the  lands  of  plaintiff  within  the 
statutory  period,  was  a  strong  circumstance  tending  to 
show  that  defendant's  holding  was  servient  rather  than 
adverse  in  its  nature,  and  this,  in  connection  with  other 
testimony  in  the  record,  we  think  sufficient  to  sustain  the 
verdict  of  the  jury.  Knight  v.  Denmanj  64  Neb.  814; 
Roggencamp  v.  Converse^  15  Neb.  105. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Ambs  and  Hastings,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Blvina  Braasoh  bt  au^appbllants,  v.  Ohmetejey  Assocta- 

TION  OF  THE  BVANGHLICAL  LUTHERAN  OhRIST  SOCIBrTY 

OF  Norfolk,  Nebraska,  bt  al.,  appbllbbs. 

Filed  June  3,  1903.    No.  12,829. 

1.  Injunction:   Gemetebt.    A  court  of  equity  will  enjoin  the  use  of  a 

tract  of  laaid  for  cemetery  purposes  so  situated  that  the  burial 
of  the  dead  there  will  injure  life  or  health,  either  by  corrupting 
the  surrounding  atmosphere,  or  the  water  of  wells  or  springs. 

2.  Cemetexy:    Nuisance.     A   burial    ground    near   dwellings    is   not 

necessarily  a  nuisance,  and  the  court  will  only  interfere  and  en- 
join its  use  on  clear  and  convincing  proof  of  probable  injury. 

3.  Evidence.    Eyidence  examined,  and  held,  insufficient  to  sufltaln  an 

injunction. 
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Appeal  from  the  district  court  for  Madison  counly: 
James  F.  Boyd,  District  Judgei    Affirmed. 

H.  F.  Barnhart  and  Fred  H.  Free^  for  appellants. 

William  V.  Allen y  Willis  E.  Reed  and  D.*  J.  Koening- 
stein,  contra. 

Barnes,  O. 

The  appellants,  plaintiffs  in  the  court  below,  brought 
this  action  in  the  district  court  for  Madison  county,  to 
obtain  a  permanent  injunction  against  the  Cemetery  As- 
sociation of  the  Eyangelical  Lutheran  Christ  Society  of 
Norfolk,  Nebraska,  C.  H.  Krahn,  August  Lenz,  C.  P. 
Haase,  August  Mathieson,  Anton  Bucholz  and  William 
Brummond,  officers  of  said  association,  forever  restrain- 
ing them  from  establishing  or  continuing  a  cemetery  for 
the  burial  of  the  dead,  on  a  certain  tract  of  land  herein- 
after described.  The  allegations  of  the  petition  were  sub- 
stantially as  follows: 

"That  plaintiflF,  Elyina  Braasch,  is  the  owner  of  a  life 
estate  in  the  following  described  land,  to  wit,  commencing 
at  the  northwest  comer  of  the  southeast  quarter  of  the 
northwest  quarter  of  section  22,  in  township  24,  range  1 
west  of  the  6th  P.  M.,  running  thence  due  south  100  rods, 
thence  due  east  to  the  right  of  way  of  the  Fremont,  Elk- 
hom  &  Missouri  Valley  Railway  Company,  thence  along 
said  right  of  way  in  a  northwesterly  direction,  to  a  point 
directly  opposite  the  place  of  beginning;  thence  due  west 
to  the  place  of  beginning,  containing  18  and  80-100  acres ; 
that  the  remaining  plaintiffs  are  the  heirs  at  law  of  one 
Herman  Braasch  who  died  seized  of  the  said  premises, 
and  have  each  an  undivided  one-tenth  interest  in  said 
lands  subject  to  the  life  estate  of  his  ^idow,  their  co- 
plaintiff;  that  many  years  prior  to  the  3d  day  of  July, 
1901,  the  said  Herman  Braasch  made  improvements  upon 
said  lands  and  premises,  and  erected  thereon  residence 
buildings,  caused  wells  to  be  dug  therein,  and  ever  since 
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Baid  time  said  wells  have  been  used  by  said  Herman 
Braasch  and  his  family,  including  the  plaintiffs,  for  gen- 
eral and  domestic  purposes,  and  they  are  and  have  been 
dependent  thereon  for  their  water  supply  for  said  pur- 
poses; that  Herman  Braasch  caused  a  cellar  to  be  ex- 
cavated beneath  the  residence  situated  on  said  land,  and 
ever  since  said  time  the  same  has  been  and  now  is  being 
used  for  the  storage  of  Ifood  products  for  the  plaintiffs, 
residents  thereon;  that  said  premises  are  situated  on  the 
eastern  slope  of  a  high  hill  or  elevation  of  land,  and  said 
land  extends  to  within  twenty  or  thirty  feet  of  the  point 
of  the  highest  elevation  of  said  hill;  that  said  elevation 
and  slopes  thereof  are  composed  of  a  porous,  unstratifled 
clayey  deposit,  known  geologically  as  loess,  through 
which,  by  reason  of  its  porous  nature,  all  fluids  and  gases 
readily  percolate;  that  for  a  great  depth  thereunder  th^e 
is  no  strata  impervious  to  the  percolation,  seepage  or 
passage  of  fluids.  That  the  defendant  cemetery  ajssocia- 
tion  waa  organized  on  the  3d  day  of  July,  1901,  and  in 
pursuance  of  its  organization  it  became  on  or  about  the 
23d  day  of  August,  of  said  year,  the  owner  of  the  follow-' 
ing  described  real  estate,  to  wit:  commencing  at  the  taouth- 
east  corner  of  the  southwest  quarter  of  the  northwest 
quarter  of  section  22,  in  township  24,  range  1  west  of  the 
6th  P.  M.,  in  the  county  of  Madison  and  state  of  Nebraska, 
running  thence  west  forty  rods,  and  thence  north  twenty 
rods,  thence  east  forty  rods,  thence  south  to  the  place 
of  beginning,  containing  about  five  acres;  that  by  virtue 
of  its  ownership  it  entered  into  the  possession  and  con- 
trol thereof,  and  in  the  further  prosecution  of  the  main 
design  of  said  association  caused  the  said  tract  to  be 
platted  into  cemetery  lots  and  blocks,  to  be  sold  for  ceme- 
tery purposes;  the  said  defendants  are  in  possession  and 
control  of  the  premises,  and  are  advertising  and  offering 
said  lots  for  sale,  under  the  rules  of  said  society,  for  the 
purpose  of  the  interment  of  dead  bodies  or  human  remains 
on  said  premises ;  that  said  cemetery  tract  is  situated  and 
abuts  upon  the  western  side  of  the  lands  belonging  tp  tbe 
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plaintiffs^  and  upon  the  snmmit  of  the  hill  or  elevation 
of  land,  as  above  stated,  and  is  many  feet  above  the  lands 
of  the  plaintiffs;  that  the  soil  thereof  is  of  the  same  porous 
unstratified  clayey  substance  known  a^i  loess,  and  is  like- 
wise without  any  strata  impervious  to  the  passage  of  fluids 
and  gases;  that  the  ground  upon  which  said  cemetery  is 
located,  slopes  in  nearly  every  direction  from  the  high 
elevation  upon  which  it  is  situated;  that  the  surface  drain- 
age from  said  cemetery  will  necessarily  be  carried  along 
and  upon  the  lands  belonging  to  these  plaintiffs;  that  sub- 
terranean percolations  from  underneath  the  cemetery  vnll 
necessarily  penetrate  under  the  lands  of  the  plaintiffs 
and  adjoining  lands;  and  that  if  the  defendants  are  al- 
lowed to  continue  the  main  design  of  said  associa- 
tion, and  the  said  cemetery  becomes  occupied  and  filled 
with  human  intenrients,  the  decomposition  of  human 
remains  therein  intejTed  will  necessarily  contaminate, 
poison  and  infect  the  subterranean  streams  of  water  in 
that  locality,  and  will  cause  the  wells  and  cellars  already 
existing  there  for  the  use  of  inhabitants  of  the  lands  be- 
longing to  the  plaintiffs  to  become  dangerous,  unhealth- 
fnl  and  unfit  for  use,  and  that  the  gases  arising  from  said 
decomposition  will  cause  the  air  in  the  immediate  locality 
of  said  proposed  cemetery  to  become  unhealthful,  and  said 
lands  adjoining,  thereby  unfit  for  human  habitation; 
that  if  the  defendants  are  permitted  to  continue  in  the 
establishment  and  operation  of  said  cemetery  upon  the 
lands  by  them  dedicated  and  assigned  for  such  purposes, 
the  lands  of  these  plaintiffs  will  become  wholly  valueless 
and  worthless,  and  unfit  to  be  used  for  residence  purposes, 
whereby  plaintiffs  will  suffer  a  great  and  irreparable  in- 
jury for  which  they  have  no  speedy  or  adequate  remedy 
at  law,  and  will  be  wholly  remediless  unless,  by  interpoM- 
tion  of  a  court  of  equity,  the  defendants  be  forever  en- 
joined from  carrying  on  and  continuing  their  wrongful 
and  illegal  purposes  aforesaid."  The  petition  concluded 
with  a  prayer  for  a  permanent  injunction. 
The  answer  of  the  defendants  admitted  the  ownership  of 
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the  tract  of  land  first  described  to  be  in  the  plaintiffs;  that 
Elyina  Braa&ch  had  a  life  estate  therein,  and  that  the 
other  defendants  had  a  reversionary  interest  in  the  said 
land,  and  were  each  the  owners  of  an  nndivided  one-tenth 
part  thereof;  admitted  that  Herman  Braasch  made  the 
improvements  and  dug  the  wells  upon  the  premises^  as 
allied  in  the  petition;  admitted  the  corporate  organiza- 
tion and  existence  of  the  defendant  cemetery  association ; 
that  the  persons  named  in  the  petition  were  its  officers,  as 
therein  alleged ;  admitted  the  purchase  and  ownership  of 
the  tract  of  land;  that  it  was  purchased  and  was  to  be 
used  for  cemetery  purposes;  admitted  that  the  said  tract 
abutted  ui>on  the  west  side  of  the  plaintiffs'  lands,  and 
denied  each  and  every  other  allegation  in  the  petition. 

Upon  these  issues  the  cause  was  tried,  and  at  the  close 
of  the  plaintiffs'  evidence  the  defendants  moved  the  court 
to  dismiss  the  action  for  the  following,  among  other  rea- 
sons :  That  there  was  no  evidence  introduced  to  show,  or 
from  which  an  inference  can  be  drawn,  that  the  wells  in 
question,  or  the  wells  that  will  probably  be  dug  or  con- 
structed upon  the  Braasch  tract,  will  be  contaminated  by 
any  deposits  resulting  from  interments  of  human  bodies 
in  the  cemetery  tract 

The  trial  court  sustained  the  motion,  and  dismissed  the 
plaintiffs'  cause  of  action;  from  the  judgment  thus  ren- 
dered the  plaintiffs  appeal  to  this  court 

The  appellants  contend  that  the  court  erred  in  sustain- 
ing the  motion  and  dismissing  their  case,  and  in  support 
of  such  contention  has  filed  a  brief,  in  the  preparation  of 
which  counsel  has  taken  much  pains  and  show  consider- 
able erudition.  Counsel  for  the  appellees  as  strenuously, 
and  with  no  less  skill  and  ability,  argue  in  support  of  the 
judgment.  Under  our  present  rules  it  becomes  necessary 
for  us  to  carefully  review  the  evidence  and  form  our  in- 
dependent conclusions  of  fact  and  law.  This  we  will 
proceed  to  do. 

It  will  be  observed  that  two « propositions  are  urged 
by  appellants:    First,  that  the   surface   water   falling 
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ni>on  the  cemetery  tract  will  flow  upon,  across  and  over 
their  land,  and  thus  contaminate  their  wells  and  render 
them  dangerous  to  their  health  and  comfort;  Second^  that 
the  bacteria  which  inhabit  &nd  are  generated  in  decom- 
posing human  remains  will  escape  from  the  receptacles 
of  interment  and  enter  the  earth,  and  by  subterranean 
seepage  or  flowage  from  the  cemetery  reach  the  premises 
of  the  plaintiffs  and  become  infiltrated  in  the  water  of  the 
wells  and  thus  poison  and  render  it  unfit  for  use  and  in- 
jurious to  health. 

It  is  the  settled  law  of  this  state  that  a  use  made  by 
one  of  his  property  which  works  an  irreparable  injury  to 
the  property  of  his  neighbor,  or  whereby  the  unwritten 
but  accepted  law  of  decency  is  violated,  or  which  deprives 
his  neighbor  of  the  reasonable  and  comfortable  use  of  his 
proi)erty,  or  will  probably  injure  the  health  or  life  of  his 
neighbor,  is  a  private  nuisance  and  may  be  enjoined. 
Lotoe  V.  Prospect  Hill  Cemetery  Ass^rij  58  Neb.  94 ;  Farrell 
V.  Cook,  16  Neb.  483 ;  Barton  v.  Union  Cattle  Co.,  28  Neb. 
350;  Anheuser-Busch  Breicing  Ass'n  v.  Peterson,  41 
Neb.  897;  Beatrice  Ga.s  Co.  v.  Thomas,  41  Neb.  662. 

It  is  equally  well  settled  that  in  such  a  case,  to  au- 
thorize an  injunction,  it  must  be  established  by  satisfac- 
tory evidence  that  the  threatened  or  apprehended  injury 
will  probably  result.  It  is  also  the  rule  that  a  burial 
ground  near  dwellings  is  not  necessarily  a  nuisance,  and 
its  use  can  only  be  enjoined  on  clear  proof  of  probable 
injury. 

Having  in  view  these  principles  we  will  proceed  with 
our  examination  of  the  questions  involved  herein.  No  dis- 
pute arises  as  to  the  locus  in  quo,  and  it  api)ears  that  the 
cemetery  tract  of  land  abuts  onto  the  appellants'  tract 
near  the  middle,  and  on  the  west  side  of  it  for  a  space  of 
twenty  rods.  The  appellants'  land  is  irregular  in  shape, 
being  widest  at  the  south  end ;  is  100  rods  in  length,  and 
as  before  stated  contains  18  and  80-100  acres.  A  part  of 
it  lies  on  the  hillside;  it  slopes  down  to  the  valley  of  the 
Northfork  river,  and  a  portion  of  it  is  situated  in  said 
23 
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valley.  From  the  highest  point  on  the  cemetery  tract  the 
slope  is  to  the  north  and  east  into  a  large  ravine  which 
drains  its  surface,  and  also  the  surface  of  Prospect  Hill 
Cemetery,  and  two  others  which  lie  near  by  to  the  north 
and  west  This  large  ravine  empties  its  waters  into  the 
Northfork  valley  across  the  north  end  of  the  appellants^ 
land;  the  buildings  and  wells  it!  question  are  near  the 
southeast  corner  of  said  land;  the  stock  well  is  about 
fifty  feet  south  of  a  line  drawn  due  east  from  the  south- 
east comer  of  the  cemetery  tract,  and  the  house  well  is 
125  feet  still  farther  south;  the  stock  well  is  570  feet,  and 
the  house  well  682  feet  from  the  nearest  point  of  the 
cemetery  tract  j  the  stock  well  is  25  feet  deep,  and  the 
house  well  23  feet  deep.  The  highest  point  on  the  CMie- 
tery  tract  is  about  100  feet  above  the  water  in  these  wells. 
There  is  a  small  ravine  starting  on  the  east  side  of  the 
cemetery  tract  and  running  to  the  northeast  into  the 
large  ravine,  so  that  all  the  water  which  falls  on  the  sur- 
face of  said  tract  flows  and  is  carried  oflf  to  the  north- 
eastern part  of  the  appellants'  land,  and  none  of  it  ever 
reaches  the  vicinity  of  their  house,  bams  and  wells;  the 
slope  of  the  hill  is  about  twenty  degrees ;  the  fand  is  used 
for  pasturage,  and  is  in  its  natural  state,  being  covered 
with  grass  or  what  is  called  green  sward.  This  descrip- 
tion alone  is  sufficient  to  dispose  of  the  question  of  the 
surface  drainage  or  surface  water.  It  is  apparent,  with- 
out further  discussion,  that  appellants  failed  to  establish 
their  right  to  an  injunction  so  far  as  that  branch  of  the 
case  is  concerned,  and  the  matter  will  not  be  again  re- 
ferred to. 

We  will  now  consider  the  contention  relating  to  the 
percolation  of  subterranean  waters,  from  the  cemetery 
tract  to  the  plaintiffs'  wells.  The  record  shows  that  it  is 
570  feet  from  the  nearest  point  of  the  cemetery  to  the 
nearest  well,  and  that  from  the  surface  of  the  ground  at 
the  highest  point  in  the  cemetery  to  the  level  of  the  water 
in  this  well,  is  about  100  feet;  that  the  soil  for  the  whole 
distai^c^  and  depth  is  9.  clayey  subst9;ace  colled  loe^s^ 
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without  fissures  or  seams;  that  there  are  no  percolating 
^i-aters  or  streams,  and  no  veins  of  water  therein;  that 
the  soil,  while  highly  porous,  is  so  solid  tliat  when  ex- 
cavated the  sides  of  the  excavations,  such  as  wells  or  cel- 
lars, not  exposed  to  the  destructive  elements  of  weather 
and  water,  will  stand  like  a  cement  wall  for  a  generation ; 
that  while  it  readily  absorbs  water  it  at  the  same  time 
acts  OB  a  filter.  It  further  appears  that  the  water  in  the 
wells  on  appellants'  land  and  in  that  vicinity,  is  found 
at  a  uniform  depth,  and  in  a  strata  of  water  bearing  sand 
interspersed  with  small  stones  or  gravel.  Fred  Braasch 
testified  that  he  was  present  when  the  house  well  was  dug 
in  the  year  1866;  that  the  soil  was  clay  all  the  way  down 
until  they  came  to  the  water  which  was  in  sand  and  came 
in  from  all  directions.  Another  witness  testified  that 
he  dug  a  well  at  one  time  near  the  tract  of  Ipjid  in  ques- 
tion and  just  north  of  the  cemetery  tract,  upon  the  slope 
leading  from  the  cemetery  north  and  to  the  east;  that  the 
soil  was  clay  all  the  way  down  until  he  struck  the  water ; 
tJiat  he  dug  a  well  on  the  tract  known  as  the  Cotton  land, 
a  little  farther  north ;  that  the  soil  was  clay  all  of  the  way 
down  to  the  water;  that  when  he  struck  water  he  also 
struck  stones  or  gravel  in  the  bottom  of  the  well.  A 
third  witness  also  testified  that  he  had  dug  wells  in  that 
vicinity;  that  the  soil  was  clay,  and  that  when  they  got 
down  to  the  water  it  came  in  around  the  sides;  that  he 
curbed  the  well  which  he  dug  by  putting  in  one  piece  of 
curb  at  the  bottom  and  one  at  the  top. 

It  is  thus  shown  beyond  question,  that  the  water  in 
appellants'  wells  does  not  come  from  the  seepings  or 
percolations  of  surface  water  through  the  soil,  because  in 
digging  them  no  water  was  found,  and  none  came  in  by 
seepage  from  any  direction  until  the  water  bearing  strata 
was  reached.  It  appears  that  the  water  in  this  strata  does 
not  flow,  and  has  no  current  or  movement  in  any  direction, 
because  the  well  diggers  all  say  that  when  the  water  was 
struck  it  came  in  equally  from  all  sides.  Appellants  at- 
tempted to  prove  that  the  soil  was  so  porous  that  it  would 
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take  up  and  absorb  90  per  cent,  of  the  water  falling 
thereon,  amounting  to  many  millions  of  gallons  each  year, 
and  in  such  quantitit^s  as  to  take  up  the  bacteria,  bacilli, 
toxins  and  ptomains,  release  them  from  the  decomposing 
human  Ixxlies  inteiTcd  in  the  cemetery  and  carry  them 
through  the  soil  a  sufficient  distance  to  poison  and  pol- 
lute these  wells,  and  to  that  end  showed  by  certain  scien- 
tific persons  that  the*  average*  absorption  of  the  rainfall 
in  this  state  is  90  per  cent.  This  evidence  is  entirely 
beside  the  mark,  because  we  know  without  resorting  to 
the  evidence  of  experts,  that  nearly  all  the  water  which 
falls  on  the  slopes  of  a  hill  having  an  elevation  of  ap- 
proximately twenty  degrees,  and  which  is  in  a  state  of 
nature,  being  covered  by  sod,  will  run  off,  and  there  will 
be  scarcely  enough  of  it  absorbed  to  sustain  ordinary 
vegetable  liie;  that  grass  growing  thereon  will  frequently 
perish  for  want  of  moisture.  In  view  of  these  facts  the 
evidence  given  by  doctors  Mackay  and  Crummer,  the  prin- 
cipal witnesses  for  appellants,  loses  all  of  its  probative 
force.  Doctor  Crummer,  after  attempting  to  qualify  him- 
self as  an  exi)ert,  testified  as  follows: 

Q.  If  a  cemetery,  or  place  of  sepulture,  were  situated 
upon  the  summit  of  a  hill  which,  together  with  its  slopes, 
is  composed  of  a  uniformly  porous  soil,  without  having  in 
the  soil  any  strata  impervious  to  water  for  many  feet 
down,  would  the  germs  or  spores  of  poisonous  products 
from  dead  and  disea*sed  bodies  containing  ptomains  or 
germs  of  these  various  diseases  (referring  to  typhoid 
fever,  diphtheria  and  tuberculosis),  would  these  germs 
and  poisons  be  liable  to  be  carried  by  percolating  waters 
through  the  soil,  so  as  to  contaminate  the  water  in  wells 
dug  upon  the  slopes  of  such  hill ;  the  water  level  in  said 
wells  being  at  least  80  to  100  feet  l>elow  the  level  of  the 
dead  body  or  bodies  buried  in  the  cemetery  above,  and 
the  distance  from  such  cemetery  being  approximately  250 
to  350  feet? 

A-  In  a  porous  soil  a  well  drains  a  cone  shaped  area, 
the  base  of  which  is  on  the  ground,  and  naturally  the 
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apex  at  the  bottom  of  the  well,  which  base  is  in  feet 
laterally  the  square  of  the  depth  of  the  well ;  that  is  the 
standard  rule  for  measuring  the  distance  laterally  which 
will  be  drained  by  a  well.  A  well  35  feet  deep  would 
drain  an  area  of  1,225  feet  in  diameter,  which  would  be 
612  feet  on  either  side  of  the  well;  a  well  50  feet  deep 
drains  an  area  of  2,500  feet  in  diameter;  so  that  the  dis- 
tance a  contamination  might  reach  a  well  increases  very 
rapidly  as  the  depth  increases.  A  well  50  feet  deep  would 
drain  twice  as  wide  an  area  as  a  well  35  feet  deep.  It 
would  be  liable  to  carry  the  contamination  from  a  ceme- 
tery into  these  wells. 

Q.  Would  or  would  not  such  wells  as  you  have  de- 
scribed under  such  conditions  be  dangerous  to  the  health 
of  persons  using  the  water  for  domestic  purposes? 

A.  They  would,  surely  so. 

It  thus  appears  that  the  hypothetical  question  put  to 
this  witness  does  not  correspond  to  the  situation  or  the 
distances  as  shown  by  the  evidence,  and  that  his  answers 
do  not  respond  to  the  conditions  which  exist  in  the  case 
at  bar.  The  witness  was  asked  upon  cross-examination 
the  following  question: 

Q.  Do  you  know  how  far  surface  water  passing  through 
a  cemetery  can  be  transmitted  through  the  soil  before  it 
becomes  sufficiently  pure  as  not  to  be  at  all  dangerous  to 
health? 

A.  I  do  not  know  that  we  have  any  absolute  data  upon 
that  particular  subject 

The  doctor  then  proceeded  to  illustrate  by  the  well 
known  and  historical  example  of  a  well  in  Germany, 
which  became  infected  with  drainage  from  a  distant  vil- 
lage, through  the  soil.  In  that  case,  however,  there  was  a 
large,  oyea  crack  in  the  top  of  the  ground  which  was 
supposed  to  facilitate  the  flow  of  pois<mous  material.  In 
order  to  test  it  they  put  four  barrels  of  salt  in  this  crack, 
and  the  water  three  or  four  miles  away  became  infused 
with  salt  in  a  few  hours.  It  was  evident  that  there  was 
a  subterranean  stream  which  facilitated  the  carrying  of 
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the  poisonous  materials  to  the  point  in  question,  while 
in  the  case  at  bar  no  such  condition  exists.  In  the  testi- 
mony of  doctor  Mackay  we  find  the  following: 

Q.  8upiK)se  the  body  of  a  person  dying  from  typhoid 
fever,  tuberculpsis  or  diphtheria,  or  any  of  the  enteric 
diseases,  was  buried  in  a  porous  soil  upon  the  summit  of 
a  hill  or  elevation  of  ground,  the  summit  and  slope  of  the 
hill  itself  being  of  loess  formation,  the  body  being  buried 
in  the  ordinary  manner,  the  soil  being  of  such  a  nature 
as  to  permit  percolating  or  subterranean  waters  to  pass 
directly  through  it,  would  the  presence  of  such  a  body 
containing  the  germs  of  the  diseases  mentioned  be  a 
menace  and  a  danger  to  the  health  of  persons  living  upon 
the  slope  of  the  hill,  upon  the  summit  of  which  this  ceme- 
tery is  placed,  and  drawing  water  supplied  for  domestic 
purposes  from  an  open  well  dug  into  the  slope  of  the  same 
hill  upon  which  the  cemetery  is  placed,  the  summit  of  the 
hill  being  at  least  75  feet  above  the  bottom  of  the  open 
well  dug  upim  the  slopes  and  direirtly  below  the  cemetery? 

A.  My  answer  to  that  woidd  be,  that  reasoning  from 
analogy  from  cases  where  it  has  been  determined  that 
contamination  resulted  from  the  i>ollution  of  the  water 
drawn  from  a  similar  watershed,  the  presumption  would 
be  that  su(!h  a  cemetery  would  constitute  a  menace  to  the 
health  of  those  drawing  water  from  wells  in  its  vicinity, 
if  not  immediately,  then  in  years  following. 

This  is  the  kind  of  evidence  from  which  we  are  asked 
to  find  that  the  appellants  have  established,  by  clear  proof, 
a  case  of  probable  injury.  The  case  of  Lowe  v.  Prospect 
Hill  Cemetery  Ass^n,  supra^  is  strenuously  pressed  upon 
our  consideration  as  being  in  point  and  authorizing  us  to 
grant  the  relief  prayed  for.  An  examination  of  that  au- 
thority discloses  that  the  wells  in  question  therein  we^e 
just  across  narrow  streets  in  a  well  settled  portion  of  the 
city  of  (hiiiiha,  the  distance  not  exceeding  75  feet  from 
the  proposi»d  i-emetery.  It  further  ai^pears  in  the  opinion 
that  the  land  adjoining  was  laid  out  into  lots  and  blocks, 
and  many  of  them  were  occupied  for  residence  purposes. 
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In  such  a  case  the  conditions  would  amply  justify  the 
court  in  finding  that  the  wells  so  situated  would  be  likely 
to  be  poisoned  and  contaminated  by  the  use  of  the  tract 
for  the  Interment  of  dead  bodices ;  that  the  danger  to  the 
health  and  welfare  of  those  using  water  from  the  wells 
and  residing  upon  the  lots  in  which  they  were  dug,  would 
be  imminent;  while  in  the  case  at  bar  the  distance  from  the 
cemetery  tract  to  the  appellant^;'  wells  is  so  great  that  no 
comparison  can  be  made  between  the  two  cases,  and  one 
is  no  authority  for  a  decision  of  the  other. 

Prom  the  facts  shown  in  the  record  we  are  constrained 
to  hold  that  the  appellants  failed  to  prove  the  existence 
of  conditions  which  would  justify  a  reasonable  belief  that 
the  acts  complained  of  would  result  in  any  injury  what- 
ever to  their  health  and  comfort 

In  order  to  authorize  a  court  of  equity  to  interfere,  it 
must  be  made  to  clearly  api)ear,  by  compet>«nt  evidence, 
that  it  is  reasonably  certain  that  the  anticipatini  injuries 
will  probably  occur.  The  law  protects  against  real  wrong 
and  injury  combined,  but  not  against  either  or  both  when 
merely  conjectural  or  fanciful.  Kingsbury  i?.  Flowers, 
65  Ala.  479,  39  Am.  Rep.  14;  Adams  v.  Michael,  38  Md. 
123, 17  Am.  Rep.  516;  Begein  v.  City  of  Anderson,  28  Ind. 
79;  Toivn  of  Lake  View  v.  Jjetz,  44  111.  81;  Dunning  v. 
City  of  Aurora,  40  111.  481;  Newark  Aqueduct  Board  v. 
City  of  Passaic,  45  N.  J.  Eq.  393,  18  Atl.  106;  Shiiyery  v. 
Streeper,  24  Fla.  108;  City  of  Oreencastle  v.  Hazelett,  23 
Ind,  186. 

The  evidence  not  being  sufficient  to  sustain  a  decree  in 
favor  of  appellants,  it  follows  that  the  judgment  of  the 
trial  court  was  right  and  we  recommend  that  it  be 
al&rmed. 

AiABBT  and  GiANViiiLB,  OC.,  concur. 

By  the  Court :  For  the  reasons  given  in  the  forgoing 
apinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Smith  II.  Mallory,  Revived  in  the  Name  of  A.  D.  Mait 
LORY,  Special  Administrator,  v.  Estate  of  John 
Fitzgerald  and  Mary  FiTzciERAij),  Administratrix 
OF  THE  Estate  of  John  Fitzgeralj>,  Di<x:e\si<!D. 

Filed  June  3,  1903.    No.  11,466. 

1.  Neg^otlable   Instrument:    Orai    Aqrkement:     Evidence.     Where  a 

note  is  negotiable  in  form  and  by  iU  terms  payable  on  demand, 
evidence  of  a  contemporaneous  oral  agreement,  destroying  its 
negotiability,  and  making  the  time  of  payment  contingent  on  thtf 
happening  of  an  uncertain  event,  is  inadmissible. 

2.  Directing  Verdict:    Evidence.     Where  evidence  of  such  agreement 

is  received  over  the  objection  of  the  party  against  whom  it  Is 
offered,  the  court  may  disregard  it  in  determining  whether  a 
verdict  should  be  directed  against  the  party  offering  it 

3.  Appeal:    Issues.     On  appeal  to  the  district  court,  the  parties  are 

restricted  to  substantially  the  same  issues  as  those  upon  which 
the  cause  was  submitted  below. 

Error  to  tlie  district  court  for  LaDcast(?r  county: 
Edward  P.  Holmes,  District  Judge.    Affirmed. 

fjioNcl  C  Burr,  Charles  M\  Burr^  Lorenzo  W.  Billings 
letf,  Robert  J.  (Srernr  and  Richard  H,  Hagelin,  for  plain- 
tiff in  error. 

James  Manahan,  contra, 

Albert,  C. 

This  case  orip:inat(Hl  in  tlio  county  court,  by  the  filing 
of  five  promissory  notes  as  a  claim  against  the  estate  of 
eTohn  Fitzfijerald,  dec(*fus(»d,  by  Smith  H.  Mallory,  whom 
we  shall  hereafter  call  the  plaintifT.  The  notes,  by  their 
terms,  are  payable  on  demand,  and  bear  date  of  January 
It),  July  30,  Septemb(*r  25,  Nov(»ml>er  22  and  November 
23,  188S,  respectively.  The  maker  of  the  notes,  at  the  re- 
spective dates  thereof,  and  thereafter,  to  the  date  of  his 
death,  namely,  December  30,  1894,  was  a  resident  of  this 
st4iti\  The  administratrix  of  the  estate,  whom  we  shall 
hereafter  call  the  defendant,  filed  an  answer  to  the  claim 
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in  the  county  court,  urging  among  other  defenses  the 
statute  of  limitations.  In  avoidance  of  that  defense,  the 
plaintiff  in  his  reply  alleged  that  the  notes  were  given  to 
him  by  the  maker  with  the  understanding  and  agreement 
that  payment  should  not  be  demanded  by  the  plaintiff 
until  the  maker  of  the  notes  recovered  judgment  in  a  cer- 
tain action,  then  pending,  wherein  such  maker  was  a 
party;  tliat  said  judgment  was  not  recovered  until  the 
17th  day  of  November,  1890;  and,  that  no  demand  for 
payment  was  made  until  the  said  claim  waB  filed  in  the 
county  court,  as  hereinbefore  stated.  A  trial  was  had, 
which  resulted  in  an  order  disallowing  the  claim.  The 
plaintiff  appealed  to  the  district  court. 

In  the  district  court,  to  avoid  the  bar  of  the  statute  of 
limitations,  the  plaintiff  alleged  in  his  petition  that,  not- 
withstanding the  dates  borne  by  the  several  notes,  they 
were  all  executed  and  delivered  at  the  same  time;  that 
soon  after  they  were  executed  and  delivered,  it  was  agreed 
between  the  maker  of  the  notes  and  the  plaintiff,  that  de- 
mand of  payment  of  the  notes  should  not  be  made,  until 
about  the  11th  day  of  April,  1896,  and  that  the  time  of 
payment  thereof,  and  the  interest  thereon,  should  be  ex- 
tended until  the  maker  should  recover  judgment  in  a  cer- 
tain action  and  receive  certain  money  which  he  claimed  to 
be  due  him  from  a  third  party ;  that  the  plaintiff  should  not 
sell,  transfer  or  hypothecate  the  notes,  and  that  the  notes 
should  draw  seven  per  cent,  interest  instead  of  ten,  the  rate 
provided  by  the  terms  of  the  notes;  that  the  maker  of  the 
notes  did  not  recover  the  judgment  and  receive  the  money 
from  the  third  party,  which  by  the  terms  of  the  agreement 
fixed  the  time  for  the  payment  of  the  notes,  until  about  the 
11th  day  of  April,  1896. 

At  the  close  of  the  testimony  the  court  directed  a  ver- 
dict for  the  defendant,  and  gave  judgment  accordingly. 
The  plaintiff  brings  error. 

A  considerable  portion  of  the  argument  is  directed  to 
the  question,  whether  the  matter  pleaded  by  the  plaintiff  j 
in  the  district  court,  in  avoidance  of  the  statute  of  limita- 
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tions,  tenders  other  and  different  issues  than  those  pre- 
sented by  his  pleadings  in  the  county  court  But,  in  view 
of  the  evidence  on  that  pointy  we  do  not  deem  it  necessary 
to  go  into  that  question.  The  evidence,  introduced  by  the 
plaintjlff  in  support  of  the  agreement^  is  substantially  as 
follows :  In  the  fall  of  1889,  the  notes  were  prepared  by 
a  third  party,  and  left  at  a  bank  for  tiie  maker  to  sign. 
In  the  forenoon  of  the  same  day,  the  maker  called  at  the 
bank,  signed  the  notes  and  left  them  with  the  cashier  for 
the  defendant,  with  the  understanding  that  they  were  to 
be  kept  in  the  bank,  not  hypothecated  and  were  not  to  be 
paid,  until  he  realized  on  the  litigation  referred  to  in  the 
agreement  set  out  in  plaintiff's  pleadings.  In  the  afte^ 
noon  of  the  same  day,  the  plaintiff  and  the  maker  of  the 
notes,  accompanied  by  their  attorney,  called  at  the  bank 
and  got  the  notes.  It  appears  that  the  terms  upon  whidi 
the  maker  had  left  the  notes  were  not  entirely  satisfactory, 
as  the  plaintiff  feared  the  statute  of  limitations  might  run 
against  the  notes  before  the  litigation,  upon  the  result  of 
which  their  time  of  payment  depended,  was  ended.  It  was 
then  orally  agreed,  that  the  rate  of  interest  should  be 
seven  per  cent  instead  of  ten,  as  expressed  in  the  notes, 
that  demand  for  payment  should  not  be  made  until  the 
maker  realized  on  the  litigation  above  mentioned,  and 
that  the  maker  of  the  notes  should  waive  and  not  plead  the 
statute  of  limitations.  In  consideration  of  this  agreement^ 
the  plaintiff  paid  the  maker  of  the  notes  one  dollar.  This 
evidence  was  introduced  over  the  objection  of  the  defend- 
ant to  any  testimony  of  a  contemporaneous  oral  agree- 
ment, contradicting  or  varying  the  terms  of  the  notes,  or 
changing  the  issues  raised  in  the  court  below.  By  the 
terms  of  the  notes,  th^  are  payable  on  demand,  with  in- 
terest at  ten  per  cent,  per  annum^  and  are  negotiable  in 
form.  By  the  terms  of  the  oral  agreement,  their  nego- 
tiability is  destroyed,  and  their  time  of  payment  and  their 
payment  itself,  are  made  contingent  on  the  happening  of 
an  uncertain  event  That  the  effect  of  such  oral  agree- 
ment would  be  to  contradict  and  vary  the  terms  oi  the 
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notes  is  obvious.  Bradner,  Evidence  (2d  ed.),  264;  Wad- 
dle r.  Ouen,  43  Neb.  489,  and  citations. 

But  the  plaintiflf^s  theory  appears  to  be,  that  the  oral 
agreement  was  subsequent  and  not  contemporaneous.  The 
evidence,  heretofore  recited,  does  not  sustain  that  theory. 
It  is  true,  the  notes  were  signed  and  delivered  to  the 
caiJhier  of  the  bank  in  the  forenoon,  but  that  of  itself  did 
not  make  them  a  contract  between  the  parties.  So  far  as 
app(»ars  from  the  evidence,  the  delivery  of  the  notes  by 
the  maker  to  the  cashier  of  the  bank,  in  the  forenoon,  was 
no  more  than  an  offer  on  the  part  of  the  former,  which 
the  phiintiflf  might  or  might  not  accept;  unless  accepted 
as  made,  it  was  no  contract  That  it  was  not  thus  ac- 
cepted, is  conclusively  shown  by  the  subsequent  acts  of 
the  parties  in  relation  thereto,  when  the  alleged  oral 
agreement  was  made.  It  was  not  until  the  terms  of  that 
agreement  had  been  settled  that  the  notes  were  finally 
accepted  by  the"  plaintiflf,  and  the  contract  evidenced 
tbrn^by  perfected  by  their  delivery  to  him.  That  being 
true,  the  oral  agreement  and  the  notes  were  contempora- 
neous, and  evidence  of  the  former  was  clearly  inadmissible. 
Waddle  v.  Owen^  supra.  Such  evidence  being^  inadmis- 
sible, and  having  been  received  over  the  defendant's  ob- 
jection, the  court  could  rightfully  exclude  it,  so  far  as  the 
plaintiff  is  concerned,  at  any  stage  of  the  case,  or  disre- 
gard it  entirely,  as  it  did,  in  this  case,  by  directing  a  ver- 
dict for  the  plaintiff. 

As  regards  the  agreement  of  the  maker  of  the  notes  to 
waive  the  statute  of  limitations,  without  going  into  the 
validity  of  such  agreement,  it  will  suffice  to  say,  it  was 
not  pleaded  in  the  county  court.  It  has  been  repeatedly 
held  by  this  court  that,  on  appeal  to  the  district  court,  the 
parties  must  confine  themselves  to  substantially  the  same 
issues  as  those  upon  which  the  cause  was  submitted  to 
the  court  below.  Western  Cornice  &  Mfg,  Works  v. 
Meyer y  55  Neb.  443.  Besides,  no  such  agreement  was 
pleaded  in  the  district  court.  The  evidence  of  this  part 
of  the  agreement,  like  that  of  the  other  parts  of  it,  was 
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therefore  inadmissible,  and  it  was  not  error  for  the  court 
to  disregard  it  in  the  final  submission  of  the  cause  to  the 
jury. 

It  appears,  therefore,  that  there  was  no  showing  of 
anything  that  would  remove  the  bar  of  the  statute  of 
limitations.  That  being  true,  the  court  properly  directed 
a  verdict  for  the  defendant 

It  is  recommendtHl  that  the  judgment  of  the  district 
court  be  alffirmed. 

Ames  and  Dupfib,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
Sedgwick,  J.,  dissents. 


C.  N.  Folsom,  »Administrator  of  the  Estate  of  Adam 
Bbrkhbimer,  Deceased^  v.  Peru  PiiOW  &  Implement 
Company. 

Filed  Jutte  3,  1903.    No.  12,888. 

1.  Chattel  Mortgage:  Creditors.  The  term  creditors  as  used  in  sec- 
tion 14,  chapter  32,  Compiled  Statutes,  making  an  unrecorded 
chattel  mortgage  void  as  to  such  creditors  where  the  mortgagor 
retains  possession  of  the  property,  applies  only  to  such  as  have 
legally  fastened  a  lien  or  charge  upon  the  property  for  the  satis- 
faction of  their  debts. 


2. :    .    A  mortgagor  of  chattels,  who  retained  possession 

thereof,  died,  and  the  mortgage  was  not  filed  for  record  until  after 
the  appointment  of  an  administrator  on  his  estate  and  the  mort- 
gaged property  had  passed  into  his  hands;  thereafter  the  mort- 
gagee brought  an  action  against  the  administrator  for  possession. 
Heldf  That  the  administrator  could  invoke  said  section  only  in 
behalf  of  creditors  whose  claims  had  been  proved  and  allowed 
against  the  estate  before  the  filing  of  the  mortgage  for  record, 
and  before  the  property  had  passed  to  the  possession  of  the 
mortgagee. 

Error  to  the  district  court  for  Saunders  county :    Ben- 
jamin P.  Good,  District  Judge.    Affirmed. 
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T.  B.  Wilsarij  Andrew  J.  Sawyer  and  F.  Z.  Snell^  for 
plaintiff  in  error. 

Frank  H.  WoodSj  cofitra. 

Albert^  C. 

In  March,  1900,  one  Adam  Berkheimer  executed  an  in- 
strument, which  the  parties  hereto  have  seen  fit  to  treat  as 
a  chattel  mortgage  on  certain  farming  implements,  to 
secure  a  bona  fide  indebtedness;  the  mortgagor  retained 
possession  of  the  property.  In  November  of  the  same 
year  the  mortgagor  died,  and  on  the  5th  day  of  the  follow- 
ing December  C.  N.  Folsom  was  appointed  administrator  of 
the  estate,  and,  as  such  administrator,  took  possession  of 
the  mortgaged  property.  The  mortgage  was  not  filed  for 
record  until  the  29th  day  of  March,  1901,  after  the  admin- 
istrator had  taken  possession  of  the  property.  After  filing 
the  mortgage  for  record,  the  mortgagor  brought  this  action 
against  the  administrator  for  possession  of  the  mortgagecl 
property,  basing  his  claim  thereto  on  the  chattel  mortgage, 
the  debt  thereby  secured  remaining  unpaid. 

A  trial  was  had  to  the  court  without  a  jury,  which  re- 
sulted in  a  finding  and  judgment  for  the  plaintiff.  The 
defendant  brings  error. 

The  defendant  contends  that  as  administrator  he  repre- 
sents the  creditors  of  the  estate,  and  that  the  chattel  mort- 
gage, not  having  been  filed  before  his  appointment,  and 
before  he  had  taken  ix>ssession  of  the  property,  was  void 
as  to  him  as  representative  of  such  creditors.  This  con- 
tention is  based  on  section  14,  chapter  32,  Compiled  Stat- 
utes (Annotated  Statutes,  5963),  which  so  far  as  is  mate- 
rial is  as  follows : 

"Every  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels  hereafter  made,  which  shall 
not  be  accompanied  by  an  immediate  delivery  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession  of 
the  things  mortgaged,  shall  be  absolutely  void  as  against 
the  creditor  of  the  mortgagor,  and  ^  against  subsequent 
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purchasers  and  mortgagees^  in  good  faith,  unless  the  mortr 
gage,  or  a  true  copy  thereof,  shall  be  filed  in  the  office  of 
the  county  clerk  of  the  county  where  the  mortgagor  execut- 
ing the  same  resides,  or  in  case  he  is  a  non-resident  of  the 
state,  then,  in  the  office  of  the  clerk  of  the  county  where  the 
property  mortgaged  may  be  at  the  time  of  executing  such 
mortgage,  and  such  clerk  shall  indorse  on  such  instrument 
or  copy  the  time  of  receiving  the  same,  and  shall  keep  the 
same  in  his  office  for  the  inspection  of  all  persons;  and 
such  mortgage  or  instrument  may  be  so  filed,  although  not 
acknowledged,  and  shall  be  valid,  as  if  the  same  were  fully 
spread  at  large  upon  the  records  of  the  county." 

The  case  of  Becker  v.  Anderson^  11  Neb.  493,  would  seem 
to  support  the  defendant's  position.  It  was  there  held 
that  an  unrecorded  chattel  mortgage,  being  void  bb  to  cred- 
itors, the  mortgaged  property  becaxne  assets  in  the  hands 
of  the  executor  for  the  payment  of  debts  of  the  estate.  The 
decision  in  that  case  is  based  on  Kilhoume  v.  Fuy,  29  Ohio 
St  264,  where  it  was  held,  that  an  unrecorded  chattel 
mortgage,  where  the  mortgagor  died  in  possession  of  the 
property,  leaving  an  insolvent  estate,  was  void  as  to  credit- 
ors of  lie  ^tate,  and  the  mortgaged  property  became  as- 
sets in  the  hands  of  the  executor  for  the  payment  of  the 
debts  of  the  estate.  Some  doubt  is  thrown  on  both  these 
cases  by  the  criticism  indulged  in  Lancaster  County  Bank 
V.  Oillilan,  49  Neb.  165.  But  in  neither  of  those  cases  was 
the  precise  question  involved  in  this  case  necessary  to  a 
decision.  In  both  those  cases  it  was  shown  that  there 
were  creditors  of  the  estate,  and  that  the  estate  was  insolv- 
ent In  this  case  it  is  not  shown  that  there  are  any  cred- 
itors of  the  estate,  save  the  plaintiff  in  this  case.  It  is 
true,  the  evidence  shows  that  the  administrator  presented 
a  petition  to  the  county  court,  wherein  he  allied  that,  in 
his  opinion,  a  sale  of  the  personal  property  would  be 
necessary  to  pay  the  debts  of  the  estate,  and  that  the  estate 
was  insolvent,  and  that  the  county  court  found,  in  passing 
on  the  petition,  that  the  estate  was  probably  insolvent 
But  such  allegations  and  findings  do  pot,  in  our  opinion, 
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show  the  fact  that  there  were  any  creditors  of  the  estate, 
within  the  meaning  of  the  section  above  quoted.  It  has 
been  repeatedly  held  by  this  court,  that  the  term  creditors, 
aa  used  in  that  section,  applies  only  to  such  as,  by  legal 
process,  have  fastened  a  lien  or  charge  upon  the  property 
for  the  satisfaction  of  their  debts,  and  not  to  general 
creditors.  Forrester  &  Co.  v.  KecMmey  Nat.  Bankj  49  Neb. 
655;  National  Bank  of  Commerce  v.  Bryden^  59  Neb.  75; 
Fitzgerald  v.  Andrews,  15  Neb.  52.  The  cases  just  cited 
would  seem  to  imply  that  such  lien  or  charge  could  be 
acquired  only  by  the  levy  of  an  attachment  or  execution. 
But  the  principle  underlying  those  cases  is,  we  think,  that 
a  mortgage  is  void  as  against  creditors  who,  by  legal  pro- 
cess, have  acquired  a  specific  lien  upon  the  property  for 
the  satisfaxjtion  of  their  debts.  But  we  do  not  think  such 
liens  are  acquired  by  the  mere  appointment  of  an  adminis- 
trator, nor  by  his  possession  of  the  property.  It  may  be 
conceded  that  he  takes  the  property  as  trustee  and  holds  it 
in  trust  for  the  benefit  of  the  creditors  of  the  estate,  as 
well  as  for  the  benefit  of  all  other  persons  interested  in 
the  estate.  But  that  does  not  charge  the  property  with 
a  specific  lien  in  favor  of  any  creditor.  The  administra- 
tor, as  representative  or  trustee  of  the  creditors,  certainly 
occupies  no  more  advantageous  position,  with  reference  to 
the  property,  than  the  creditors  themselves.  The  relation 
of  a  creditor  to  the  assets  of  the  estate,  before  his  claim 
has  been  proved  and  allowed,  is  analogous  to  that  of  a  gen- 
eral creditor  to  the  property  of  his  debtor  before  he  has 
levied  upon  it  under  an  attachment  or  execution.  In 
neither  case  is  he  in  a  position  to  assail  a  conveyance  of  the 
property  on  the  ground  that  it  was  made  in  fraud  of  his 
rights.  In  O'Connor  v.  Boylan,  49  Mich.  209,  13  N.  W. 
519,  it  was  held  that  claims  against  the  estate  must  be 
adjudicated  before  they  become  such  a  charge  against  it 
as  would  warrant  the  creditor  in  filing  a  bill  to  set  aside  a 
conveyance  made  by  the  testator  in  fraud  of  his  creditors. 
To  the  same  effect  is  Ohm  v.  Superior  Court  of  the  City  and 
County  of  San  Francisco^  85  CaJ.  545,  26  Pac.  244,  which 
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was  followed  in  Field  v.  Andrada,  106  Cal.  107,  39 
Pac.  323. 

The  principle  nnderlying  these  ca^es  is,  that  a  general 
creditor  of  an  estate  has  no  lien  on  the  assets,  nntil  his 
claim  has  been  adjudicated  and  allowed.  If  that  be  true, 
and  we  have  no  doubt  of  it,  and  if,  as  repeatedly  held  by 
this  court,  the  term  creditors  in  the  section  of  the  statute 
quoted  applies  only  to  such  as  have  acquired  a  lien  upon 
the  property  while  in  possession  of  the  mortgagor  and 
before  the  filing  of  the  mortgage  for  record,  then  there  is 
no  escape  from  the  conclusion,  that  an  unrecorded  chattel 
mortgage,  where  the  mortgagor  dies  in  possession  of  the 
mortgaged  property,  is  void  only  as  to  those  creditors 
whose  claims  had  been  adjudicated  and  allowed  before  the 
mortgage  was  filed  for  record  and  before  the  mortgagee 
had  reduced  the  property  to  his  possession,  and,  that  an 
administrator,  as  the  representative  of  the  creditors,  can 
invoke  said  section  only  in  behalf  of  those  creditors  whose 
claims  have  been  thus  allowed.  It  not  having  been  shown 
that  there  are  any  such  creditors  in  this  case,  it  follows 
that  the  administrator  is  not  in  a  position  to  assail  the 
chattel  mortgage,  and  that  the  judgment  of  the  district 
court  is  right 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Glanvillb^  G.  C,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AFFIRMEB). 


Douglas  Printing  Ck>MPANY  irr  al.  v.  lnuum  Ovbr  et  ak 

Filed  June  3,  1903.    No.  12,880. 

1.  Oorporation:  Tbansfeb  of  Assets:  Actton  at  Law  bt  Cbbditoi. 
Where  a  debtor  corporation  transfers  aU  of  its  assets  to  a  new 
one,  organized  for  the  purpose  of  taking  such  assets  and  there- 
with continuing  the  business  in  which  the  former  corporation  wa^ 
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engaged,  and  no  provision  is  made  for  payment  of  its  debts  and  it 
ceases  to  do  business,  one  holding  a  judgment  against  the  old 
corporation  may  bring  an  action  at  law  against  the^new  one,  and 
a  finding  in  his  favor  by  the  trial  court  will  not  be  disturbed, 
when  the  evidence  shows  that  the  circumstances  attending  the 
creation  of  the  new  corporation,  and  its  succession  to  the  business 
and  property  of  the  old,  are  of  such  a  character  as  to  warrant  the 
finding  that  the  new  corporation  is  a  mere  continuation  of  the  old 
one. 

2.  Evidence.    £«vidence  examined,  and  held  ample  to  support  the  find- 
ing and  Judgment  of  the  trial  court  under  the  above  rule. 

Error  to  tlie  district  court  for  Douglas  county:  Jacob 
PawcbtTj  District  Judge.    Affirmed. 

E.  G.  Eodder,  for  plaintiffs  in  error. 

Lysle  I.  Ahhotty  contra. 

GLANVILLiEJ,  C. 

The  plaintiffs  in  error  prost^cute  this  proceeding  in 
error,  asking  the  reversal  of  a  judgment  rendered  against 
them  by  the  district  court  for  Douglas  county. 

It  sufficiently  appears  in  the  evidence,  and  is  concede<l, 
that  Douglas  Printing  Company  and  Douglas- Wat  tors 
Company  is  in  fact  the  same  concern,  without  reorganiza- 
tion, but  simply  with  a  change  in  name.  To  prevent  con 
fusion  of  names  in  the  discussion  of  this  case,  we  will  call 
the  plaintiff  in  error  company,  the  new  company,  and  the 
company  designated  in  the  pleadings  and  evidence  as  The 
Douglas  Printing  Comp^iny,  the  old  company. 

Defendants  in  error  recovered  a  judgment  against  the 
old  company,  and  after  return  of  execution  unsatisfit^, 
brought  this  action  against  the  plaintiffs  in  error,  and  in 
their  petition  allege  as  follows : 

"Plaintiffs  further  allege  that  on  or  about  the  12th  day 
of  September,  1898,  the  defendant,  the  Douglas- Wattoi-s 
Co.,  a  corporation,  was  organized  under  the  laws  of  the 
State  of  Nebraska,  and  that  the  stockholders  of  the  said, 
The  Douglas  Printing  Company,  became  and  were  the 
24 
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stockholders  and  organizers  of  the  defendant,  Douglas- 
Watters  Co.,  and  that  the  said  defendant,  Douglas- Wattes 
Co.,  thereupon  took  possession  of  all  the  property,  assets, 
emoluments,  business  and  good  will  of  the  said.  The  Dong- 
las  Printing  Co.,  and  assumed  all  debts  and  liabilities  of 
the  said.  The  Douglas  Printing  Co.,  and  that  the  said 
Douglas- Watters  Co.  did  not  become  the  bona  fide  pur- 
chaser and  holder  of  the  rights  and  property  of  the  said. 
The  Douglas  Printing  Company,  but  that  said  transfer 
was,  in  truth  and  in  fact,  and  in  law,  fraudulent  and  void, 
as  to  the  creditors  of  the  said.  The  Douglas  Printing  Com- 
pany, and  was  made  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  the  creditors  of  the  said,  The  Douglas 
Printing  Company,  and  preventing  them  from  collecting 
their  just  claims  against  said  corporation. 

"That  the  said  Douglas- Watters  Co,  was  in  truth  and 
in  fact  merely  a  continuation  of  the  said.  The  Douglas 
Printing  Co.,  and  was  the  successor  of  the  said.  The  Doug- 
las Printing  Co.,-  in  conducting,  managing  and  carrying 
on  the  same  business  in  the  same  plant 

"Plaintiffs  further  all^e  that  said  defendants,  Douglas 
Printing  Co.  and  Douglas- Watters  Co.,  as  hereinbefore 
set  forth  and  by  reason  of  the  transfer  hereinbefore  de- 
scribed, have  assumed  the  said  claims  of  these  plaintiffs 
against  the  said.  The  Douglas  Printing  Co.,  and  are  now 
liable  therefor  and  that  there  is  now  due  this  plaintiff 
from  said  defendants  upon  said  judgment  the  sum  of 
9318.72,  with  interest  at  7  per  cent  per  annum,  from  the 
25th  day  of  June,  A.  D.  1901.'' 

The  action  was  tried  to  the  court  without  a  jury,  and 
the  court  found  generally  for  the  defendants  in  error,  and 
rendered  judgment  against  the  plaintiffs  in  error  for  the 
amount  involved. 

A  motion  for  a  new  trial  was  filed  and  overruled  and  a 
petition  in  error  filed  in  this  court  containing  the  follow- 
ing assignments: 

1.  The  finding  of  the  court  is  not  sustained  by  sufficient 
evidence. 
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2.  The  finding  of  the  court  is  contrary  to  law. 

3.  That  the  district  court  erred  in  overruling  the  motion 
for  new  trial. 

The  only  inquiry  we  are  authorized  to  make  upon  the 
record  is  whether  or  not  there  is  sufficient  evidence  to  sus- 
tain the  finding  and  judgment  of  the  trial  court,  under 
the  well  known  rule  established  by  the  decisions  of  this 
court,  sustaining  such  findings  unless  clearly  wrong. 

It  sufficiently  api>ears  in  the  evidence  that  John  Doug- 
las was  the  moving  spirit  in  all  the  corporations  affected 
by  the  proceedings.  He  held  one-third  of  the  stock  in  the 
old  company,  and  also  in  the  new  one,  and  he  gave  the 
names  to  the  corporations.  He  was  called  as  a  witness^ 
as  was  also  John  Pendray,  who  also  owned  one-third  of 
the  stock  of  the  old  company,  and  from  their  evidence  it 
appears,  with  reasonable  certainty,  that  all  of  the  property 
that  belonged  to  the  old  company  found  its  way  into  the 
new  one.  That  the  three  parties,  John  Douglas,  John 
Pendray  and  one  Charles  Hammond,  each  owned  one-third 
of  the  stock  of  the  old  company ;  that  the  old  company  be- 
came somewhat  embarrassed  and  the  business  was  not  pros- 
pering. A  transaction  took  place  which  is  testified  to  by 
the  witness  Pendray,  as  follows: 

Q.  State  what  you  know  about  any  change  in  the  assets 
of  the  company. 

A.  After  they  had  held  several  consultations  on  the 
matter  it  was  decided  to  transfer  all  the  stock  to  Mr. 
Douglas  and  let  him  wind  up  the  business  of  The  Douglas 
Printing  Company,  get  in  all  the  outside  obligations,  col- 
lect all  the  accounts  that  were  due. 

Q.  Why  was  that  done? 

A.  Because  we  were  not  satisfied  with  the  profits  of  the 
business.  We  were  dissatisfied  with  the  plant  or  business 
and  were  unable  to  increase  it,  and  get  out  from  under  the 
obligationa     •     •    • 

Q.  What  did  he  do? 

A.  He  wound  up  the  business  affairs,  paid  all  the  out- 
standing obligations  we  knew  of,  he  and  I  consulted  and 
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Btraightened  up  the  affairs  with  the  Carpenter  Paper  Com- 
pany,  toho  owned  the  books  and  ohUgaiions  aaid  held  a 
mortgage.  They  didn't  foreclose  it,  because  we  turned  over 
the  place  to  them.  All  the  small  accounts  were  paid,  every- 
thing was  paid  that  I  have  any  knowledge  of. 

The  testimony  of  Mr.  Douglas  is  in  part  as  follows: 

Q.  The  other  stockholders  in  The  Douglas  Printing  Ck>m- 
pany  transferred  their  one-third  to  James  H.  Watters  and 
Alexajider  Watters? 

A.  No  sir. 

Q.  What  did  they  do  with  theirs? 

A.  They  transferred  it  to  me  as  trustee. 

Q.  They  transferred  it  all  to  you  as  trustee? 

A.  Yes  sir. 

Q.  What  did  you  do  with  it? 

A.  I  turned  it  over  to  the  Carpenter  Paper  Company. 

Q.  What  did  you  turn  it  over  to  the  Carpenter  Paper 
Company  for? 

A.  They  had  a  mortgage  on  the  plant  and  have  taken 
the  whole  thing  in. 

Q.  What  did  the  Carpenter  Paper  Company  do  with  the 
stuff  that  was  turned  over  to  them? 

A.  They  turned  it  over  to  Douglas- Watters  Company. 

It  further  appears  from  the  testimony  that  the  new 
company  gave  to  the  Carpenter  Paper  Company  a  new 
mortgage  for  all  the  indebtedness  of  the  old  company  to  the 
mortgagee  in  the  sum  of  f  2,000. 

In  what  manner  James  H.  and  Alexander  Watters 
obtained  or  paid  for  the  stock  in  the  new  company,  nowhere 
appears  in  the  evidence.  Mr.  Douglas  claimed  to  have  an 
account  with  a  certain  bank  as  trustee,  and  intimates  that 
money  collated  by  him  as  trustee,  after  the  assignment  to 
him  in  trust  of  the  stock  of  his  associates  in  the  old  com- 
pany, was  in  that  fund,  and  that  a  certain  payment  made 
upon  the  claim  of  the  defendant  in  error,  after  the  organi- 
zation of  the  new  company,  was  by  check  against  that  fund. 
The  check  is  in  evidence,  and  was  signed,  "John  DouglaSi 
Mgr.,"  and  it  appears  from  the  evidence  of  Mr.  Pendray, 
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that  the  Carpenter  Paper  Company  had  all  the  books  an  r 
obligations  of  the  old  concern,  and  it  further  appears  thU 
upon  the  new  concern  giving  a  mortgage  to  the  Carpento  • 
Paper  Company  for  its  entire  clairti,  whatever  it  had  of  th- 
assets  of  the  old  company  were  turned  over 'to  the  new  one. 

It  is  clearly  shown  that  the  mortgage  given  to  the  Car- 
I)enter  Paper  Company  by  the  old  concern  was  never 
foreclosed,  but  it  is  claimed  that  in  some  manner  all  the 
assets  of  the  old  company  were  turned  over  to  it,  and  then 
as  the  witnesses  expressed  it,  were  turned  over  to  the  new 
ccMicem. 

This  question  was  asked  by  Mr.  Hodder,  attorney  for 
plaintiffs  in  error,  of  the  witness  Douglas : 

"Referring  to  the  matter,  you  say  the  assets  of  the  Doug- 
las Printing  Company  were  assigned  to  the  Cari>enter 
Paper  Company.  I  will  ask  you  to  state  whether  or  not 
they  released  the  indebtedness,  or  state  the  facts  as  you 
now  remember  them  with  reference  to  that." 

A.  They  released  the  mortgage  on  The  Douglas  Print- 
ing Company,  and  took  a  new  one  on  the  Douglas-Watters 
Company.    That  is  the  way  I  understand  it. 

It  is  clearly  established  that  after  the  completion  of 
these  turning  over  processes,  whatever  they  were,  that  a  bill 
of  saJe  was  made  by  the  old,  The  Douglas  Printing  Com- 
pany, for  the  named  consideration  of  f5,000,  conveying  all 
the  stock  and  good  will  of  the  business  of  the  old  company, 
including  its  personal  property  therein  mentioned  to  the 
new  company. 

This  bill  of  sale  contains  the  following  paragraph,  with 
all  the  blanks  in  the  printed  matter  carefully  filled : 

"And  we  hereby  covenant  with  the  gi'antee  herein, 
that  we  are  the  lawful  owners  of  said  goods,  chattels  and 
personal  property ;  that  they  are  in  our  i>ossession ;  that 
they  are  free  from  all  incumbrances;  that  we  have  good 
right  to  sell  the  same  as  aforesaid,  and  that  we  will  warrant 
and  defend  the  same  against  the  lawful  claims  and  demands 
of  all  persons." 

In  reference  to  the  giving  of  this  bill  of  sale,  the  witness 
Douglas  testified  as  follows: 
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Q.  Then  how  does  it  come  that  yon  executed  this  bill 
of  sale? 

A.  Why  I  don't  know  how  it  came,  but  that  waa  executed 
some  weeks  later.  The  Watters  brothers  had  the  other  in- 
terests; that  didn't  seem  to  suit  them;  they  thought  prob- 
ably that  the  stockholders  of  The  Douglas  Printing  Com- 
pany thought  they  might  use  them,  or  something.  They 
wanted  to  get  a  quitclaim  deed;  that  was  why  it  was  made. 

And  again  he  testified :  "At  the  time  of  the  first  meeting 
of  the  board  of  directors  of  Douglas- Watters  Company, 
the  Watters  brothers  were  not  just  exactly  satisfied  and 
their  attorneys  drew  up  this  paper  and  asked  us  to  sign 
it;  that  is  all  there  was  to  it;  they  wanted  a  quitclaim 
deed." 

The  witness  Pendray  in  reference  to  the  same  matter 
stated  in  answer  to  a  question : 

"Substantially  as  Mr.  Douglas  has  stated,  that  he  called 
me  in,  brought  it  to  me  and  asked  that  we  should  sign  it. 
Their  attorney  wanted  it  signed  in  order  that  there  might 
be  no  future  trouble  about  the  affairs  of  the  old,  T3ie 
Douglas  Printing  Company,  confiicting  with  the  Douglas 
Watters  Company.    I  signed  it  under  that  consideration.*' 

This  took  place  after  the  turning  over  of  the  assets  to 
the  new  company  as  testified  to. 

We  have  said  that  Mr.  Douglas  appeared  to  be  the  lead- 
ing spirit  in  these  corporations.  On  the  witnefi»  stand  he 
testified  as  follows: 

Q.  What  position  did  you  hold  with  Douglas- Watters 
Company? 

A.  I  was  foreman  of  the  mechanical  department,  also 
president  of  the  company. 

Again  this  question:  "What  position  did  you  occupy 
with  Douglas- Watters  Company?" 

A.  I  was  foreman  of  the  composing  room,  also  treasurer 
of  the  company. 

We  think  the  evidence  fairly  discloses  that  what  was 
done  by  the  changes  made  is  that  Pendray  and  Hammond 
dropp^  out  of  the  business  and  the  Watters  brothers 
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came  in  as  their  successors.  It  is  noticed  that  although  d 
trial  in  the  county  court  resulted  in  a  judgment  against 
plaintiffs  in  error,  yet  on  appeal,  no  one  connected  with  the 
new  concern  appeared  as  a  witness  except  Mr.  Douglas. 
Neither  of  the  Watters  brothers  came  to  explain  the  trans- 
action by  which  they  got  an  interest  in  the  business,  and  it 
is  evident  that  Pendray  expected  all  the  debts  were  to  be 
taken  care  of,  and  that  his  transfer  of  his  interest  to  Doug- 
las was  with  that  understanding.  The  turning  over  process 
from  Pendray  and  Hammond  of  their  stock  to  Douglas, 
from  Douglas  to  the  Carpenter  Paper  Company,  carrying 
the  stock  according  to  his  evidence,  and  from  that  comimny 
back  to  the  new  company,  are  vague  and  indefinite  trans- 
actions. We  think  the  circumstances  attending  the  cre- 
ation of  the  new  company,  and  its  succession  to  the  busi- 
ness and  property  of  the  old  one,  are  of  such  a  character 
as  to  warrant  the  finding  that  this  new  concern  is  a  mere 
continuance  of  the  old  one. 

In  Hibernia  Ins.  Co.  v.  St.  Louis  d  New  Orleans  Trans- 
portation Co.,  13  Fed.  516,  it  is  held : 

"Elquity  will  not  permit  the  stockholders  in  one  corpo- 
ration to  organize  another,  and  transfer  all  the  corporate 
property  of  the  former  to  the  Latter,  without  paying  all  the 
corporate  debts."  In  the  opinion  it  is  said  by  McCrary, 
C.  J.: 

"It  (the  old  company)  ceases  to  transact  business.  Its 
stockholders  organize  themselves  into  another  corporation, 
and  all  the  property  is  transferred  from  the  old  to  the  new. 
It  matters  not  that  the  stockholders  in  the  two  companies 
may  not  be  precisely  identical.  We  are  not  prepared  to 
say  that  it  would  make  any  difference  if  the  members  of 
the  new  company  were  none  of  them  interested  in  the  old. 
The  thing  which  we  pronounce  unconscionable  is  an  ar- 
rangement by  which  one  corporation  takes  from  another 
all  its  property,  deprives  it  of  the  means  of  paying  its  debts, 
enables  it  to  dissolve  its  corporate  existence  and  places 
itself  practically  beyond  tlie  reach  of  creditors,  a.nd  this 
without  assuming  its  liability.'' 
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In  the  concurring  opinion  of  Treat,  D.  J.,  it  is  said : 

"It  is  the  duty  of  the  court  to  examine  the  whole  trans- 
action, and  to  cut  through  mere  pai)er  transfers  designed 
to  obstruct  or  destroy  the  rights  of  parties." 

In  Austin  v.  Tecumsch  Nat.  Banky  49  Neb.  412,  this  court 
held: 

"In  order  to  render  a  newly  organized  corporation  liable 
at  common  law  for  the  debts  of  an  established  corporation 
or  firm  to  whose  business  and  property  it  has  succeeded, 
it  shcmld,  in  the  absence  of  a  special  agreement,  affirm- 
atively appear  from  the  pleadings  and  the  proofs  that  the 
action  in  question  is  fraudulent  as  to  creditors  of  the  old 
corporation,  or  tliat  the  circumstances  attending  the  cre- 
ation of  the  new  and  its  succession  to  the  business  and 
ppop(*rty  of  the  old  cori)oration  are  of  such  character  as  to 
warrant  the  finding  that  it  is  a  mere  Continuation  of  the 
former." 

In  If  red  Bros.  Co.  v.  First  Nat.  Bank  of  Weeping  Water, 
46  Neb.  168,  it  is  held: 

"Where  a  partnership  engaged  in  a  general  mercantile 
business,  in  straitened  and  failing  circumstances,  incorpo- 
rate, and  tlie  assets  and  business  of  the  partnership  were 
transferre<l  or  assigned  to  the  corporation  and  appropri- 
ated to  its  objcM^-ts  and  purposes,  the  business  of  the  part^ 
nersliip  Ix^ing  continued  by  the  corporation,  the  corpora- 
ticm  was  prt^sumplively  liable  for  the  partnership  debts." 

In  Campbell  v.  Farmers  d  Merchants  Bank  of  Elk  Creek, 
49  Neb.  143,  it  is  held: 

"The  purchase  of  part  of  the  assets  of  a  copartnership  or 
corporation  by  a  new  corporation,  organized  by  the  mem- 
bers of  tlie  old  corporation  or  copartnership,  does  not  raise 
a  conclusive  pn^umption  against  the  new  corporation 
that  by  its  purchase  it  assumed  or  became  liable  for  the 
debts  of  the  old  corporation  or  copartnership,  notwith- 
standing the  fact  tliat  the  new  corporation  engaged  in  and 
continued  to  carry  on  the  business  in  which  the  old  corpo- 
ration or  copartnership  had  been  engaged.  Such  facts  at 
most  raise  a  rebuttable  presumption  that  the  new  corpora- 
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tion  a)9sumed  the  liabilities  of  the  old  corporatioii  or  co- 
partnership." 

We  are  clearly  of  the  opinion  that  the  evidence  contained 
in  the  bill  of  exceptions  sustains  the  finding  of  the  trial 
court,  and  recommend  that  its  judgment  be  affirmed. 

Barnes  and  Albert^  (X).,  concur. 

By  the  CJourt:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  trial  court  is 

Affirmed. 


First  National  Bank  of  Pawnee  Oity^  Nebraska,  v. 
Avery  Planter  Company. 

Filed  June  3,  1903.    No.  12.400. 

1.  Attachment:  Successive  Writs:    Sale  of  Attached  Pbopertt  Under 

Execution  in  First  Action:  (1)  Action  by  Subsequent  Attach- 
INO  Cbeditobs:  (2)  Statute  of  Limitations.  Writs  of  attach- 
ment. Issued  in  separate  suits  of  several  creditors  against  a  com- 
mon debtor,  were  successively  levied  on  the  same  property.  Mo- 
tions to  dissolve  these  attachments  were  overruled  and  afterward 
all  the  actions  were  prosecuted  to  final  judgment.  From  the  order 
sustaining  the  first  attachment  and  a  final  Judgment  rendered  in 
the  same  proceeding,  the  defendant  in  attachment  prosecuted 
error  to  this  court  where  the  order  was  reversed  and  the  final 
Judgment  affirmed,  but  no  proceeding  in  error  was  prosecuted 
from  the  order  sustaining  the  other  attachments.  Pending  a  re- 
view in  this  court,  the  property  attached,  belonging  to  the  de- 
fendant, was  sold  to  the  first  attaching  creditor  under  an  order 
of  sale  issued  on  the  judgment  of  such  party,  rendered  in  the 
attachment  suit,  and  the  proceeds  applied  on  that  judgment,  the 
other  judgments  remaining  wholly  unsatisfied.  Held:  (1)  That 
an  action  for  restitution  would  not  lie  against  the  first  in  favor 
of  the  subsequent  attaching  creditors,  but  that  an  action  for 
money  had  and  received  could  be  maintained  to  which  the  defend- 
ant might  interpose  a  counter-claim  or  set-off;  (2)  that  the  statute 
of  limitations  did  not  begin  to  run  until  the  first  attachment  was 
diBSOlved. 

2.  Attaching  Creditors  and  Sherifl,  Joint  Tort-F  asors.    The  seizure 

of  the  goods  of  a  third  party  by  the  sheriff  under  an  order  of 
atta  h:ncnt  is  tortious,  and  attaching  creditors  who  join  with  the 
BhoriiT  in  resisting  an  action  brought  by  such  third  party  to  re- 
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coyer  the  goods  become  trespassers  ab  initio,  and  jointly  and 
seyerally  liable  for  a  money  Judgment  rendered  therein  in  fayor 
of  Buch  third  iMirty. 

3.  Contribution.  When  such  judgment  is  satisfied  by  one  of  the  parties, 
contribution  will  be  enforced,  where  it  appears  that  the  parties 
acted  in  good  faith  and  without  any  intention  of  committing  a 
trespass. 

4. .    The'  basis  of  contribution  in  such  cases  is  the  ratio  the 


claims  of  the  seyeral  attaching  creditors  bear  to  each  other. 

6.  Defect  of  Parties:  Estoppel.  A  plaintifit  will  not  be  heard  to  com- 
plain of  a  defect  of  parties  in  a  counter-claim,  where  the  record 
discloses  that  the  omitted  party  is  equally  necessary  to  a  de- 
termination of  his  own  cause  of  action. 

Error  to  the  district  court  for  Pawnee  county:  John 
8.  Stull^  District  Judge.    Reversed. 

A.  8.  Story  and  R.  W.  Story,  for  plaintiff  in  error. 

Harry  C  lAndaay,  E.  L.  Fulton  and  John  B.  Baper^ 

contra. 

DUPFIB,  C. 

On  the  16th  day  of  February,  1895,  a  firm  having  sixty- 
five  creditors,  and  -with  the  knowledge  and  consent  of  but 
thi-oe  of  them,  made  and  filed  a  chattel  mortgage  on  all  its 
personal  property  to  secure  the  amount  due  each  of  its 
creditors.  Afterward,  three  of  the  creditors,  namely,  the 
Avery  Planter  Company,  which  we  shall  hereafter  call 
the  plaintiff,  the  First  National  Bank  of  Pawnee  City, 
which  we  shall  hereafter  call  the  defendant,  and  Maggie 
Wishard,  being  among  the  number  without  whose  knowl- 
edge or  consent  the  mortgage  was  given,  brought  separate 
actions  against  the  firm,  and  caused  attachments  to  be 
levied  on  the  personal  property  covered  by  the  chattel 
mortgage,  and  on  certain  real  estate  belonging  to  the 
firm.  The  defendant's  attachment  for  |4,283.86  was  levied 
first,  that  of  Maggie  Wishard  for  f  152.10  was  nert  in  point 
of  time;  that  of  the  plaintiff  for  |271.44  was  levied  last. 
Motions,  all  based  on  the  same  ground,  were  made  to  dis- 


Vol.  eO]  JANttAKY  TERM,  1503.  831 

Firgt  Nat  Bank  of  Pawnee  City  v.  Avery  Planter  Co. 

solve  these  attachments,  were  heard  on  the  same  evidence 
and  were  overruled.  A  judgment  was  rendered  and  an 
order  for  the  sale  of  the  attached  property  made,  in  each 
case,  in  favor  of  the  plaintiffs  in  attachment.  Error  was 
prosecuted  from  the  judgment  in  favor  of  the  defendant  in 
this  case  to  this  court,  where  the  order  sustaining  the  at- 
tachment was  reversed  and  the  attachment  dissolved,  but 
the  judgment  on  the  merits  affirmed.  Neither  the  order  of 
the  district  court  sustaining  the  attachment  nor  its  judg- 
ment on  the  merits,  was  stayed  by  a  supersedeas.  The  case 
is  reported  under  the  title  of  Skinner  v.  First  Nat  Bank  of  * 
Pawnee  City,  59  Neb.  17. 

After  the  actions  in  attachment  were  b^un,  and  before 
the  writs  were  levied,  the  attaching  creditors,  in  anticipa- 
tion of  a  claim  to  the  personal  property  by  some  of  the 
mortgagees,  each  gave  the  sheriff  an  indemnifying  bond 
to  hold  him  harmless  from  any  damages  that  might  result 
to  him  by  reason  of  a  levy  of  the  attachments  on  the  prop- 
erty in  question.  After  the  attachments  were  levied  cer- 
tain of  the  mortgagees  brought  an  action  in  replevin 
against  the  sheriff  to  recover  possession  of  the  mortgaged 
property.  The  property  was  not  delivered  to  the  plaintiffs 
in  that  action  and  the  case  proceeded  as  one  for  damages. 
All  of  the  attaching  creditors  joined  in  the  defense  of  tiiat 
action  although  they  were  not  parties  to  the  record.  The 
action  in  replevin  resulted  in  a  judgment  in  favor  of  the 
mortgagees  and  against  the  sheriff  for  f4,089.87  and  costs 
of  suit  The  sheriff  prosecuted  error  to  this  court  where 
the  judgment  was  affirmed.  Sloan  v.  Thomas  Mfg.  Co., 
58  Neb.  713.  In  resisting  the  action  in  replevin  the  attach- 
ing creditors  acted  in  good  faith,  and  in  the  honest  belief 
that  the  sheriff  was  entitled  to  the  possession  of  the  prop- 
erty, as  against  the  mortgagees,  by  virtue  of  the  attach- 
ments, and  that  the  property  was  liable  for  the  satisfaction 
of  their  respective  claims,  but  not  in  pursuance  of  any 
.  agreement  between  them. 

While  the  case  last  cited,  and  that  of  Skinner  v.  First 
Nat.  Bank  of  Pawnee  City,  supra,  were  pending  in  this 
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court,  by  stipulation  of  all  the  parties  to  the  attachment 
ca^es,  the  sheriff  was  appointed  receiver  of  the  personal 
property  and  advertised  and  sold  the  same,  reporting  his 
proceedings  to  the  district  court  where  his  report  was 
conffrmed.  He  was  then  directed  by  the  court  to  hold  the 
proceeds,  pending  the  result  of  the  action  in  replevin.  The 
real  estate  was  sold  by  the  sheriff,  pending  said  action, 
under  an  ordinary  order  of  saJe  issued  in  favor  of  the 
bank,  and  the  proceeds,  amounting  to  f  505,  applied  on  its 
judgment.  The  defendant  was  the  purchaser  at  such  sale, 
and  afterward,  and  before  the  commencement  of  this 
action,  conveyed  the  land  to  a  stranger.  After  the  defend- 
ant's attachment  had  been  dissolved,  by  virtue  of  the  decis- 
ion of  this  court  in  Skinner  v.  First  Nut.  Bank  of  PoAJonee 
City,  supra,  certain  of  the  mortgagees  who  had  been  ex- 
cluded from  sharing  in  the  judgment  in  replevin,  because 
they  did  not  accept  the  mortgage  until  after  the  levy  of 
the  attachment,  commenced  an  action  in  equity  to  share 
in  the  proceeds  of  the  judgment  in  replevin.  In  this 
action  the  sheriff  was  ordered  to  apply  the  proceeds  in  his 
hands,  as  receiver  of  the  personal  property,  on  the  judg- 
ment in  replevin,  which  was  dona  Such  proceeds  were  not 
sufficient  to  satisfy  the  judgment,  and  the  defendant  paid 
the  deficiency,  amounting  to  fl,703.30,  and,  in  additira 
thereto,  some  costs  and  expenses  incurred  in  the  action 
in  replevin,  making  a  total  of  f  1,872.08. 

Afterward,  and  after  the  dissolution  of  the  defendant's 
attachment,  the  plaintiff  brought  this  action  against  the 
defendant  for  restitution  to  the  extent  of  its  judgment,  out 
of  the  money  which  the  defendant  had  realized  on  its  judg- 
ment by  a  sale  of  the' real  estate  before  its  attachment 
was  dissolved.  The  defendant  pleaded  a  counter-claim  for 
contribution  for  the  amount  paid  by  it  on  the  judgment 
in  replevin,  and  certain  costs  and  disbursements  incurred 
and  made  by  it  in  that  action. 

Portions  of  the  answer  containing,  among  other  things, 
allegations  showing  the  good  faith  of  the  attaching  cred- 
itors, in  directing  their  levies,  and  in  resisting  the  action  in 
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replevin,  were  stricken  out  on  motion  of  the  plaintiff. 
The  plaintiff  then  demurred  to  the  counter-claim  on  the 
grounds  that  the  facts  stated  were  not  sufficient  to  con- 
'stitute  a  cause  of  action  in  favor  of  the  defendants,  and 
that  there  was  a  defect  of  parties,  because  Maggie  Wishard 
was  a  necessary  party  to  a  determination  of  the  issues 
tendered  by  the  counter-claim.  The  demurrer  was  sus- 
tained. A  trial  resulted  in  a  finding  and  judgment  for 
the  plaintiff.    The  defendant  brings  error. 

Numerous  errors  are  assigned  and  argued,  but  they  ren- 
der themselves  into  two  questions,  namely,  whether  on  the 
facts  stated  the  plaintiff  has  a  cause  of  action  against  the 
defendant,  and,  whether,  on  the  same  state  of  facts,  the 
defendant  has  a  cause  of  action  against  the  plaintiff  for 
contribution?  We  shall  consider  these  questions  in  their 
onier.  The  case  has  been  argued  on  the  assumption  that 
it  is  one  for  restitution. 

In  Hier  v.  Anheuser-Busch  Brewing  Ass^Uj  60  Neb.  320, 
it  was  held  that  a  set-off  would  not  be  allowed  in  an  action 
for  restitution;  the  reason  being  that  the  court,  having, 
through  a  mistaken  view  of  the  law,  wrongfully  taken  the 
property  of  one  and  given  it  to  another,  would  not  seek 
to  adjust  equities  between  them  until  it  had  restored  the 
party  injured  to  the  position  he  occupied  before  the  wrong- 
ful order  of  the  court  was  enforced  against  him.  The 
right  of  the  defendant  to  ask  contribution  against  the  plain- 
tiff and  to  enforce  it  in  this  case  rests,  therefore,  upon  the 
question  whether  this  action  is  one  of  restitution  or  for 
money  had  and  received  and  for  which  the  common  law 
action  of  assumpsit  could  be  maintained. 

While  this  is  termed  an  action  of  restitution,  I  have 
grave  doubt  if  such  is  really  its  character,  as  restitution, 
properly  speaking,  is  made  only  to  a  defendant  whose 
money  or  property  has  been  taken  from  him  by  the  erro- 
neous order  of  a  court  and  is  not  available  to  third  parties. 
Qarr  v.  Martmj  20  N.  Y.  306.  In  this  case  three  parties^ 
the  bank,  Maggie  Wishard  and  the  Avery  Planter  Com- 
pany, procured  to  be  issued  and  levied  upon  the  real  estate 
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ui  question  attachments  in  the  order  above  named.  Ac- 
cording to  priority  of  levy  the  bank  had  the  first  lien, 
Miss  Wishard  the  second,  and  the  Avery  Planter  Company 
the  third.  These  attachments  were  air  based  on  the  same 
grounds  and,  in  a  motion  made  to  dissolve  them,  the  same 
evidence  was  taken  and  relied  on  by  the  defendant  in  sup- 
port of  his  motion  to  dissolve,  while  the  three  attaching 
plaintiffs  each  used  the  same  evidence  to  sustain  their 
writs.  The  district  court  sustained  the  attachments,  gave 
judgment  in  each  case  for  the  amount  of  the  plaintiff's 
respective  claims,  and  ordered  a  sale  of  the  attached 
property.  The  defendant  in  these  actions  took  error  to 
this  court  in  one  case  only,  that  of  the  bank,  where  the 
judgment  on  the  merits  was  affirmed,  but  the  order  of  the 
district  court  sustaining  the  attachment  was  overruled  and 
the  attachment  dissolved.  Skinner  v.  First  N(U.  Bank  of 
Pawnee  City,  59  Neb.  17.  In  the  meantime  the  defendant 
having  failed  to  give  a  supersedeas  bond,  the  bank  sold  the 
attached  real  estate,  being  itself  the  purchaser,  for  the  sum 
of  |505,  which  was  applied  on  its  judgment  In  this  coo* 
dition  of  the  case,  this  action  was  commenced  against  the 
bank  by  the  Avery  Planter  Company,  which  asserts  that 
the  attachment  of  the  bank  having  been  dissolved,  its 
claim  to  a  first  lien  was  thereby  devested  while  the  lien  of 
Miss  Wishard  was  advanced  to  a  first  lien  and  that  of  the 
company  to  second  place,  entitling  these  parties  to  the 
value  of  the  property  which  the  bank  had  appropriated 
under  its  void  attachment  and  the  value  of  which  was  suf- 
ficient to  satisfy  the  judgments  of  both  Miss  Wishard  and 
the  company. 

If  Skinner,  the  attachment  defendant^  had  brought  this 
action,  then,  on  the  authority  of  Eier  v.  Anheuser-Busch 
Brewing  Assign,  supra,  it  is  plain  that  the  bank  would  be 
compelled  to  refund  to  him  the  value  of  the  proi)erty  sold 
under  an  attachment  held  good  by  the  judgment  of  the 
district  court,  but  afterwards  declared  by  this  court  to 
have  been  illegally  issued,  and  the  bank  would  not  be  al- 
lowed to  set  o£F  a  demand  held  by  it  against  Skinner  to 


Vol.  69]  JANUARY  TERM,  1903.  335 

First  Nat  Bank  of  Pawnee  City  y.  Avery  Planter  Co. 


cancel  or  reduce  the  amount  of  his  recovery,  the  theory 
being  that  the  court  will  restore  to  a  party  money  or  prop- 
erty taken  from  him  by  another  under  a  wrongful  order 
made  by  the  court  and  place  him  in  the  same  position  he 
occupied  before  the  illegal  order  was  mada 

The  Avery  Planter  Company  does  not,  however,  occupy, 
in  this  respect,  the  same  position  held  by  the  defendant  in 
the  attachment  proceeding.  The  court  decided  no  con- 
troverfify  between  attaching  creditors.  It  made  no  decis- 
ion against  the  attaching  creditors  whose  writs  were  levied 
subsequent  to  that  of  the  bank.  It  took  from  them  no 
right  for  which  they  were  contending  m  against  the  bank, 
and  unless  one  has  been  wrongfully  compelled  by  the 
court  to  abandon  a  position  which  he  was  defending,  he  is 
not  entitled  to  restitution  regardless  of  the  equities  of  the 
party  against  whom  he  is  seeking  to  enforce  such  a  claim. 
In  this  case  the  lien  of  the  Avery  Planter  Company  was 
advanced  from  third  to  second  place,  not  on  account  of  any 
action  of  its  own  or  of  any  merit  or  equities  it  possessed 
over  the  bank,  but  solely  because  Skinner,  the  defendant 
whom  all  were  pursuing,  elected  to  appeal  from  the  order 
of  the  district  court  sustaining  the  bank's  attachment 
against  his  property  and  having  that  order  reversed.  We 
think  that  under  such  conditions  the  bank  is  entitled  to 
plead  any  set-off  it  may  have  against  the  Avery  company. 

It  is  true  that  in  the  attitude  the  case  has  finally  as- 
sumed, Miss  Wishard  and  the  Avery  Planter  Com- 
pany are  entitled  to  the  properly  sold  by  the  bank 
under  what,  at  the  date  of  the  sale,  was  supposed  to 
be  a  first  lien  and  to  appropriate  that  property  or 
its  value  to  the  satisfaction  of  their  judgment 
This  right  arises  in  this  way.  At  the  time  the  property 
was  sold  it  was  held  by  the  sheriff  under  the  three  writs 
sued  out  by  the  attaching  creditors;  the  defendant  ques- 
tioned the  right  of  alii  the  creditors  to  an  attachment 
against  him,  and,  being  defeated  in  his  contention  in  the 
district  court,  appealed  to  this  court  in  the  bank  case  and 
secured  a  decision  that  the  writ  of  the  bank  was  illegally 
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issued.*  Prior  to  this  decision  being  made^  the  sheriff  had 
sold  the  property  for  the  bank  and  had,  in  effect,  paid  over 
the  proceed^,  the  bank  being  the  purchaser.  When  it  was 
finally  decided  that  the  property  was  sold  on  a  Toid  attach- 
ment lien,  the  proceeds  of  the  sale,  or  the  value  of  the  prop- 
erty sold,  should  have  been  returned  by  the  bank  to  the 
sheriff  who  would  then  hold  it  for  the  benefit  of  the  sub- 
sequent attaching  creditors  whose  writs  had  not  been  set 
aside.  When  the  bank  apivropriated  this  property  it  knew 
that  its  right  to  do  so  waB  being  litigated  in  the  supreme 
court,  and  the  law  raised  an  implied  promise  on  its  part  to 
refund  the  value  of  the  property  to  the  sheriff  for  the 
benefit  of  the  other  parties  for  whom  he  had  levied,  in  case 
it  should  finally  be  determined  that  the  sale  was  wrong- 
fully made.  This  implied  promise  will  now  be  enforced, 
and  the  law  is  well  settled  that  a  third  part^  for 
whose  benefit  a  promise  or  contract  is  made  may  maintain 
an  action  in  his  own  name.  The  action  is  clearly  one  for 
monqr  had  and  received  and  against  which  a  counter-claim 
may  be  pleaded.  Miss  Wishard  and  the  Avery  Planter 
Company  may,  therefore,  maintain  an  action  against  the 
bank  for  the  value  of  this  property. 

The  defendant  contends  that  plaintiff's  cause  of  action 
is  barred  by  the  statute  of  limitations.  The  plain  answer 
to  this  is  that  the  plaintiff's  right  to  bring  this  action  did 
not  and  could  not  accrue  until,  by  the  determination  of  this 
court,  the  attachment  under  which  the  defendant  claimed 
and  came  into  possession  of  the  money  waA  adjudged  in- 
valid, and  this  was  less  than  four  years  before  the  com- 
mencement of  this  action.  Defendant  also  contends  that 
it  is  entitled  to  contribution  for  the  amount  paid  by  it  cm 
the  judgment  in  replevin,  and  for  certain  disbursements 
made  by  it  in  that  action.  In  this  view  we  are  disposed  to 
concur.  It  is  true,  as  urged  by  the  plaintiff,  that  the  mere 
levy  and  indorsement  of  the  writs  of  the  plaintiff,  and  the 
other  attaching  creditor,  did  not  make  them  joint  trespass 
sers  with  the  bank.  So  far  bb  appears  from  the  record, 
in  directing  the  levy  to  be  made,  the  parties  acted  iiide- 
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pendently  of  each  other.  The  levy  of  each  writ,  therefore, 
was  a  separate  tresi>ass,  for  which  the  parties  participat- 
ing therein  alone  were  liable.  But  the  parties  did  not 
stop  there.  After  notice  of  the  claim  of  the  plaintiffs  in 
replevin  they  joined  in  the  defense  of  that  action.  The 
resnlt  in  the  action  in  replevin  is  conclusive  on  the  point 
that  the  possession  of  the  sheriff  was  tortioiTs.  By  assist- 
ing in  the  defense  of  that  action  the  attaching  creditors, 
one  and  all,  ratified  the  tort  and  became  liable  as  tres- 
passers ab  initio.  Cole  v.  Ed/wcirdSj  52  Neb.  711.  The 
attaching  creditors,  having  thus  joined  in  the  defense  of 
the  action  in  replevin,  are  as  effectually  concluded  by  the 
judgment  rendered  therein  as  though  they  had  been  parties 
to  the  record.  2  Black,  Judgments,  sec.  539.  Such  judg- 
ment, therefore,  was  a  joint  liability,  and  upon  its  dis- 
charge by  one  of  the  parties  liable,  a  cause  of  action  arose 
in  favor  of  such  party  against  the  others,  for  contribution. 
Vandiver  v.  Pollak,  107  Ala.  547,  54  Am.  St  Rep.  118; 
Famtell  v.  Becker,  129  111.  261,  21  N.  E.  792.  The  gen(Tal 
rule  that  contribution  among  tort-feasors  will  not  bo  en- 
forced, does  not  apply  where,  as  in  this  case,  the  x>arties 
acted  in  good  faith  without  any  intention  of  committing 
a  trespass.  Johnson  v.  Torpy^  35  Neb.  604,  and  the  cases 
laBt  above  cited. 

On  what  basis  contribution  should  be  enforced  is  a  ques- 
tion of  some  diflSculty.  In  Vandiver  v,  Pollak,  supra 
it  is  held,  that  the  parties  should  contribute  equally,  with- 
out regard  to  the  amount  of  their  resi>ective  attachment 
liens.  We  can  not  assent  to  that  rule.  The  right  to  con- 
tribution results  from  natural  equity,  and  its  enforcement 
is  an  application  of  the  principle,  that  one  should  be  com- 
pelled to  do  that,  which,  in  equity  and  good  conscience,  he 
ought  to  do;  that  being  true,  it  should  be  enforced  accord- 
ing to  the  rules  of  equity,  and  its  enforcement  should  stop 
short  of  the  point  where  it  becomes  unjust  and  oppressive. 
To  enforce  contribution  in  the  present  instance  according 
to  the  rule  under  consideration,  it  seems  to  us  would  be 
manifestly  unjust  The  attachment  lien  of  the  defendant 
2$ 
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was  for  14,283.80;  Oiat  of  the  plaintiflF  was  for  |271.44; 
that  of  tlie  other  creditor,  $152.10.  These  amounts,  respect- 
ively, are  the  measure  of  the  interest  of  the  several  at- 
taching creditors  in  the  result  of  the  litigation  in  the 
action  of  replevin.  Their  joining  in  the  defense  of  that 
action  was  not  in  pursuance  of  any  agreement,  but  was 
merely  the  result  of  a  desire  on  the  part  of  each  to  protect 
his  own  lien.  It  would  seem  that  the  ca^  is  analogous 
to  that  of  where  the  estates  of  two  or  more  persons  are 
affected  by  a  common  incumbrance,  which  one  of  them 
pays.  In  such  case,  contribution  is  enforced  in  propor- 
tion to  the  value  of  the  several  estates.  Morrison's  Admin- 
istrator V.  Beckwithj  4  Mbn.  (Ky.)  73,  16  Am.  Dec.  136. 
The  defense,  in  the  action  of  replevin,  in  a  certain  sense, 
was  a  joint  venture,  and  there  would  seem  to  be  no  good 
reason  why  the  losses  should  not  be  apportioned  according 
to  the  interest  of  the  respective  parties  in  the  result,  bb  in 
other  joint  ventures.  The  rule  announced  in  Vandiver  t?. 
Pollaky  supra,  to  a  man  of  ordinary  prudence,  situated  as 
was  the  plaintiff  when  the  action  in  replevin  was  brought, 
would  amount  to  a  prohibition  against  protecting  his  rights 
in  such  action,  because  the  risk,  under  such  rule,  would  be 
out  of  «tll  proportion  to  all  he  could  hope  to  gain.  We 
conclude,  therefore,  that  the  defendant  is  entitled  to  con- 
tribution for  the  amount  paid  by  it  in  discharge  of  the 
judgment,  and  the  reasonable  expense  incurred  in  defense 
of  the  action;  but  that  the  amount  should  be  apportioned 
according  to  the  ratio  the  several  attachment  liens  bear  to 
each  other. 

It  will  be  observed  that  the  plain  tiflf  demurred  to  the 
counter-claim  on  the  ground  of  a  defect  of  parties,  as  well 
as  generally.  By  the  general  demurrer  the  facts  pleaded  in 
the  counter-claim  stand  admitted.  If  those  facts  be  true, 
then  the  defect  of  parties,  if  there  be  a  defect,  goes  to 
plaintiff's  cause  of  action  as  well  as  that  stated  in  the 
defendant's  counter-claim;  the  other  attaching  creditor, 
if  a  necessary  party  to  a  determination  of  the  counter- 
claim,  is  also  a  necessary  party  to  the  cause  of  action 
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stated  in  the  plaintiflF's  petition.  The  plaintiff  having 
omitted  a  necessary  party  to  the  action,  can  not  be  heard 
to  complain  that  such  party  is  a  necessary  party  to  a 
determination  of  the  issues  tendered  by  the  counter-claim, 
and  is  not  before  the  court.  We  do  not  mean  to  be  under- 
stood to  hold  that  the  other  attaching  creditor  was  a 
necessary  party  in  either  case. 

It  should  be  noted  in  this  connection  that  the  demurrer 
to  the  counter-claim  was  interposed  after  the  portion  of 
the  counter-claim,  showing  good  faith  on  the  part  of  the 
attaching  creditors  in  making  the  levy  and  resisting  the 
action  in  replevin,  had  been  stricken  out  on  plaintiff!s  mo- 
tion. With  this  matter  stricken  out,  the  counter-claim  was 
vulnerable  to  a  demurrer,  because  it  showed  nothing  to 
remove  the  case  from  the  oi)eration  of  the  general  rule 
against  the  enforcement  of  contribution  between  wrong- 
doers. Technically,  therefore,  the  ruling  on  the  demurrer 
was  right,  but  the  ruling  on  the  motion  was  erroneous. 
The  motion  should  have  been  overruled,  and  then  the 
counter-claim  would  have  been  good  as  against  a  general 
demurrer. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings dx^cording  to  law. 

Ames  and  Albert,  CG.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  rcroai]bded  for  further  proceedings  according  to 
law. 

Bbvbbsed, 
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Jbnnib  S.  Snydbb  v.  Herman  Gbobs  bt  au 

Fujed  Junk  3,  1903.    No.  12.869. 

Jostioe  of  the  Peace:  Action  on  Bond.  A  Justice  of  the  peace  has  no 
authority  to  accept  money  in  lieu  of  the  baU  required  by  section 
298  of  the  criminal  code;  and  in  case  he  does  so,  his  bondsmen  are 
not  liable  for  his  failure  to  properly  account  for  the  same. 

Ereor  to  the  district  court  for  Saline  county :  Gbobgb 
W.  Stubbs^  District  Judge.    Affirmed. 

A.  S.  Sands,  for  plaintiff  in  error. 

Oeorge  H.  Hastmgs  and  (7.  H.  Denney,  contra. 

DUFFIB,  O. 

In  1900,  Daniel  H.  Walker  was  a  duly  elected  and 
qualified  justice  of  the  peace  in  and  for  Saline  county,  Ne- 
braska. The  defendants  in  error  are  his  bondsmen.  In 
March,  1900,  John  S.  Snyder,  the  husband  of  the  plaintiff, 
was  arrested  on  a  warrant  issued  by  justice  Walker  on  a 
complaint  charging  a  criminal  offense.  The  case  was 
continued  for  ten  days  and  the  defendant  required  to 
furnish  a  bond  in  the  sum  of  $130.  This  he  was  unable  to 
do.  His  wife,  the  plaintiff  in  error,  with  the  consent  of  the 
justice,  deposited  fl30  in  cash  in  lieu  of  a  bond,  and 
Snyder  was  released.  On  the  day  following  the  continu- 
ance Snyder  appeared  before  justice  Walker,  pleaded 
guilty  to  the  charge  on  which  he  was  arrested,  and  was 
fined;  $13.15  of  the  money  deposited  by  Mrs.  Walker  was 
used  by  the  justice  in  the  payment  of  costs  taxed  in  the 
case;  f50  was  paid  to  one  Van  Auken,  the  complaining 
witness,  with  the  consent  and  on  the  direction  of  John  S. 
Snyder,  and  the  remainder  of  the  mon^  was  paid  over  to 
said  Snyder.  After  this  disposition  was  made  of  the 
money,  Mrs.  Snyder  demanded  the  return  of  the  full 
amount  deposited  by  her,  and,  being  refused,  brought  this 
action  to  recover  the  same  against  Walker  and  his  bonds- 
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men.  Judgment  went  against  Walker,  the  justice,  for  the 
amount  of  the  deposit,  but  under  a  peremptory  instruc- 
tion from  the  court  the  jury  returned  a  verdict  for  the 
sureties  on  his  official  bond.  Mrs.  Snyder  has  brought 
error  to  this  court,  claiming  that  Walker  received  this 
money  in  his  official  capacity  and  that  his  bondsmen  are 
liable  therefor;  the  argument  being  that  by  his  appearance 
to  answer  to  the  charge  he  had  fulfilled  the  conditions  upon 
which  the  deposit  was  made  and  that  Mrs.  Snyder  is  en- 
titled to  a  return  of  the  money. 

Section  298  of  the  criminal  code  provides : 

"When  it  shall  become  necessary  to  adjourn  any  trial 
according  to  the  provisions  of  the  preccnling  section,  the 
person  accused  may  enter  into  a  recognizance  before  the 
magistrate,  with  good  and  sufficient  security  to  be  ap- 
proved by  the  magistrate,  in  such  amount  as  he  shall  deem 
reasonable,  conditioned  for  the  appearance  of  such  person 
before  such  magistrate,  at  a  place,  day  and  hour  in  said 
recognizance  specified.^' 

PlaintiflF  in  error  earnestly  insists  that  the  wording  of 
this  section  contemplates  a  dei)osit  of  money  by  tlie  de- 
fendant or  some  one  for  him,  or  at  least  allows  that  to  be 
done,  as  well  as  taking  his  recogniziince  with  sureties; 
that  "security"  means  a  deposit  of  money  or  any  other 
guarantee  which  satisfies  the  justice  that  the  defendant 
will  be  produced  before  him.  The  law  is  well  settled  that  a 
magistrate  or  officer  has  no  authority  to  accept  a  deposit 
of  money  in  lieu  of  bail  in  the  absence  of  a  statute  con- 
ferring such  right  upon  him.  Appelgate  v.  Toning,  62  Kan. 
100,  61  Pac.  402;  Vmted  States  v.  Faw,  1  Oranch  (U.  S, 
C.  C),  486;  Remhard  v.  City,  49  Ohio  St  257;  City  of 
Columbus  V.  Dunnickj  41  Ohio  St  602;  Butler  v.  Foster, 
14  Ala-  323;  Smart  v.  Cason,  50  111.  195. 

In  Applegate  v.  Young,  supra,  a  deposit  ot  money  was 
made  instead  of  bail  under  a  statute  similar  to  our  own. 
It  is  section  6,  article  2,  chapter  104  of  the  code  of  Kansas, 
pert^ning  to  misdemeanors  before  justices,  and  is  as 
f(^ow8: 
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^'Upan  good  cause  shown  the  justice  may  postpone  the 
trial  of  any  cause  to  a  day  certain,  in  which  case  he  shall 
require  the  defendant  to  enter  into  a  recognizance  with 
sufficient  security,  conditioned  that  he  will  appear  before 
the  justice  at  the  time  and  place  appointed,  then  and  there 
to  answer  tlie  complaint  alleged  against  him/' 

It  will  be  noticed  that  this  statute,  like  our  own,  uses 
the  word  "security"  instead  of  "surety,"  but  it  was  held 
that  the  statute  contemj[>lated  a  recognizance  signed  by 
duly  qualified  sureties  and  that  a  deposit  of  money  instead 
of  the  usual  bail  was  not  authorized.  Justice  Walker  had 
no  authority  under  our  statute  to  accept  money  instead  ot 
bail,  and  having  received  money  from  Mrs.  Snyder  it  was 
upon  an  implied  contract  to  return  it  on  demand.  The 
judgment  against  him  for  its  return  was  therefore  proper, 
but  not  being  authorized  to  receive  it,  it  was  not  received 
in  his  official  capacity  and  his  bondsmen  are  not  liable  for 
his  failure  to  rei>ay  it  to  Mrs.  Snyder.  The  judgment  of 
the  district  court  was  right  and  we  recommend  its  affirm- 
ance. 

Pound  and  Kirkpatrick^  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affiembd. 


Equitabijq   Teust   Company,    appbuant,    v.    City   op 
Omaha,  appblleb. 

FnjED  June  Z,  1908.    No.  12,067. 

1.  Szecntion  Bale:  Appraisement:  Estoppel.  WhUe  a  purchaser  at 
an  execution  sale  takes  the  real  interest  of  the  debtor,  and  is  not 
necessarily  concluded  by  the  appraisement,  yet,  where  the 
amount  of  a  tax  lien,  which  has  not  been  mentioned  or  included 
in  the  decree,  has  been  deducted  from  the  gross  appraised  yalne  ot 
the  property  by  the  appraisers,  and  the  purchase  is  made  for  less 
than  two-thirds  of  the  gross  appraised  value,  upon  the  assumption 
that  such  taxes  are  a  valid  lien,  the  purchaser,  taking  advantage 
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Of  the  deduction  thereof,  will  be  presumed  to  have  undertaken  to 
pay  Buch  taxes,  and  will  not  be  heard  to  deny  their  validity  in  an 
equitable  proceeding  seeking  to  enjoin  their  collection. 

i.  Pleadings  and  Judgment.    Pleadings  examined,  and  held  that  the 
Judgment  thereon  was  properly  entered. 

Appeal  from  the  district  court  for  Douglas  county: 
Jacob  Fawcett^  District  Judge.    Affirmed. 

William  A.  Saunders,  Frank  E.  Gaines,  J,  IJ.  Kelby, 
John  A.  Storey  and  Oeorge  C.  Martin,  for  appellant 

James  H.  Adams  SLnd  Chwrles  E,  Morqrm,  contra. 
KirkpatricKj  O. 

Appellant  filed  in  the  district  court  for  Douglas  county 
its  petition  in  equity,  pleading  that  it  was  the  owner  and  in 
possession  of  lots  3  and  4,  in  block  261,  in  the  city  of 
Omaha;  that  certain  paving  and  curbing  taxes  laid  by  the 
city  of  Omaha  were  illegal  and  void  for  many  reasons 
pleaded ;  and  that  certain  general  taxes  for  the  years  1892, 
1893, 1894, 1895, 1896  and  1897,  were  also  illegal  and  void, 
and  praying  that  such  taxes  be  decreed  null  and  void,  and 
to  be  no  lien  upon  appellant's  property,  that  the  title  be 
quieted  in  appellant,  and  that  the  city  of  Omaha,  together 
with  its  servants,  officers,  etc.,  be  enjoined  from  collecting 
or  attempting  to  collect  any  of  such  taxes.  To  this  pe- 
tition the  city  of  Omaha,  in  answer,  pleaded  in  part  as 
follows: 

"Defendant  further  admits  that  the  property  described 
in  the  plaintiflf's  petition  is  situated  in  the  paving  districts 
therein  mentioned.  Defendant  admits  that  the  various 
ordinances  in  said  petition  set  forth,  were  duly  passed  by 
the  city  council  of  the  city  of  Omaha,  and  approved  by  the 
mayor  thereof,  on  the  dates  alleged  in  said  petition.  De- 
fendant admits  that  the  city  claims  a  lien  of  the  special 
and  regular  taxes  as  stated.  Defendant  admits  that  the 
Equitable  Trust  Company  is  the  owner  of  the  property 
deecribed  in  its  petition  as  lots  3  and  4,  in  block  261,  and  in 
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that  behalf  alleges  that  it  secnred  title  to  said  property, 
namely,  lots  3  and  4,  by  and  under  a  sheriff's  deed  issued 
by  the  sheriff  of  Douglas  county,  Nebraska,  in  pursuance 
of  the  order  of  confirmation  in  tiie  case  of  EqtUtable  Trust 
Company  v.  Katherinc  Zimmerman^  docket  54,  page  320, 
of  the  records  of  the  district  court  for  Douglas  county,  Ne- 
braska. This  defendant  further  shows  that  said  suit  in 
the  district  court  for  Douglas  county  was  brought  for  the 
purpose  of  foreclosing  the  mortgage  upon  the  property  in 
plaintiff's  petition  in  said  suit  set  forth,  and  that  from  the 
appraised  value  of  said  property  as  found  by  the  sheriff 
and  freeholders  there  was  deducted  by  the  sheriff  at  the 
request  of  plaintiff,  the  Equitable  Trust  Company,  the 
county  and  city  taxes  then  due  and  delinquent  upon  said 
property ;  that  said  property  was  appraised  at  the  sum  of 
f  15,000,  and  that  there  was  deducted  from  said  appraise- 
ment, county  taxes  amounting  to  |121.12  on  lot  3,  and 
1160.16  on  lot  4,  and  regular  and  special  city  taxes  as 
follows :"  etc. 

It  is  then  pleaded  that  on  lot  3  there  were  regular,  and 
special  city  taxes  due,  amounting  to  the  sum  of  f867.76, 
settling  such  taxes  out  in  detail ;  that  upon  lot  4  there  were 
due  regular  and  special  city  taxes,  amounting  to  the  sum 
of  11,281.23,  which  were  set  out  in  detail.  It  is  then 
pleaded : 

"That  after  deducting  the  said  county  taxes,  and  the 
said  regular  and  special  city  taxes,  there  remained  a 
net  appraisement  of  f5,511.12  on  lot  3,  and  17,058.61  on 
lot  4,  described  in  plaintiff's  petition,  or  a  total  net  ap- 
praisement on  the  two  lots  of  ^12,569.73 ;  that  the  plaintiff, ' 
at  the  foreclosure  sale  under  said  appraisement,  did  upon 
the  8th  day  of  February,  1898,  bid  the  sum  of  |9,205  for 
the  said  two  lots,  and  the  said  property  was  thereupon  sold 
to  the  said  plaintiff  for  the  said  amount,  and  said  sale  was 
duly  confirmed  by  the  district  court  for  Douglas  county, 
Nebraska,  at  its  February,  1898,  term,  and  a  deed  ordered 
made  to  the  purchaser,  and  that  under  said  order  the 
sheriff  of  Douglas  coun^  issued  a  deed  to  the  property  in 
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controversy  in  this  suit  to  the  Equitable  Trust  Company. 
The  defendant  further  shows  to  the  court  that  in  making 
said  bid,  the  said  Equitable  Trust  Company  deducted  from 
said  appraisement  the  special  taxes  in  controversy  in  this 
suit,  together  with  all  the  r^ular  taxes  in  controversy  here- 
in, and  that  in  said  bid  the  said  plaintiff  took  advantage  of 
all  said  taxes  in  controversy  in  this  suit,  and  that  without 
the  deduction  of  said  taxes  and  assessments,  the  plaintiff's 
bid  was  not  two-thirds  of  the  defendant's  interest  in  said 
proi)erty;  and  the  defendant  submits  to  the  court  that  the 
plaintiff,  having  taken  advantage  of  said  taxes,  and  deduct- 
ing them  as  valid  liens  in  said  foreclosure  suit,  is  and  ought 
to  be  estopped  from  eontesting  the  validity  thereof  in 
this  action.  Defendant  denies  each  and  every  allegation 
in  said  petition  contained  except  as  herein  admitted  to  be 
true.  Further  answering  said  petition,  defendant  alleges 
that  all  of  said  proceedings  with  reference  to  said  paving 
and  curbing,  and  the  assessment  and  levy  of  said  r^ular 
taxes  were  fully  known  to  plaintiff,  who  had  actual  knowl- 
edge thereof  and  of  the  laying  of  said  paving  at  the  time." 

For  reply  to  this  answer  of  the  city  of  Omaha^  api)ellant 
pleaded  as  follows: 

"Now  comes  the  plaintiff,  and  for  reply  to  the  amended 
answer  of  the  defendant  filed  herein  on  December  17, 1900, 
admits  that  the  title  of  the  plaintiff  to  the  premises  de- 
scribed in  the  petition  is  based  upon  the  foreclosure  pro- 
ceedings in  the  case  of  Equitable  Trust  Company  v.  Kath- 
erine  Zimmerman,  docket  54,  page  320,  of  the  records  of  the 
district  court  for  Douglas  county,  Nebraska,  as  alleged  in 
the  defendant's  answer. 

"This  plaintiff  denies  that  it  requested  the  sheriff  to  de- 
duct the  county  and  city  taxes  and  special  assessments 
from  the  appraised  value  of  lots  three  (3)  and  four  (4), 
in  block  two  hundred  sixty-one  (261)  of  the  city  of  Omaha, 
Douglas  county,  Nebraska,  but  plaintiff  admits  that  the 
sheriff  did  deduct  all  the  taxes  both  regular  and  special 
in  controversy  herein  from  the  appraised  value  of  said 
property,  and  that  plaintiff's  bid  and  the  said  appraisement 
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and  deductions  are  correctly  set  forth  in  defendant's  an- 
swer. 

'^This  plaintiff  also  denies  that  it  is  in  any  way  estopped 
to  maintain  this  suit  or  to  contest  the  validity  of  the  taxes 
described  in  the  petition. 

'^The  plaintiff  also  denies  that  it  had  any  knowledge, 
until  within  the  past  year,  of  the  defects  of  the  assessment 
or  tax  proceedings,  or  had  any  knowledge  that  the  paying 
or  curbing  was  being  constructed  in  a  manner  contrary 
to  law. 

^Tlaintiff  alleges  that  in  the  case  of  Equitable  Trust 
Company  y.  Zimmerman,  64-320,  mentioned  in  the  answer 
of  the  defendant,  the  treasurer  of  said  defendant  rq^re- 
sented  to  the  sheriff  of  Douglas  county,  Nebraska,  prior  to 
said  sheriff's  sale,  that  there  was  a  large  amount  of  general 
and  special  taxes  unpaid  upon  the  proj^erfy  described  in 
the  decree  in  said  case,  all  of  which  he  represented  to  be 
yalid  liens,  and  all  of  which  he  certified  as  liens  to  the  said 
sheriff,  as  shown  by  the  certificate  attached  to  the  copy 
of  the  appraisement  in  said  cause.  That  the  city  treasurer, 
and  the  city  of  Omaha,  at  said  time  well  knew  that  all  said 
general  and  special  taxes  set  forth  in  said  certificate  were 
invalid,  void  and  no  lien  on  said  real  estate,  on  which 
statement  and  certificate  the  sheriff  and  plaintiff  wholly 
relied;  that  the  plaintiff  at  the  time  of  said  sale  and  ever 
since  said  time,  and  until  December,  1899,  did  not  know 
that  the  said  representations  and  ceHificates  of  the  treas- 
urer were  false  and  untrue;  that  the  sheriff  would  not 
have  deducted  the  items  of  alleged  taxes  had  not  the  said 
treasurer  certified  them  to  be  valid  liens.  That  the  said 
real  estate  was  appraised  at  |16,000  before  deducting  any 
alleged  taxes;  that  the  amount  due  plaintiff  under  its  de- 
cree was  over  |10,100,  which  amount  the  plaintiff  could 
have  bid  for  the  property;  that  the  plaintiff  did  not  then 
and  does  not  now  claim  any  deficiency.  That  by  reason  of 
said  representations  and  false  certificate  of  the  city  treas- 
urer the  plaintiff  did  not  bid  as  much  as  it  otherwise 
would,  and  the  plaintiff  was  thus  misled  to  its  injury.   On 
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account  of  all  the  above,  the  plaintiff  alleges  that  the  de- 
fendant should  be  estopped  from  pleading  or  proving  an 
estoppel  against  the  plaintiff,  by  reason  of  the  deduction 
from  the  appraised  value  of  the  invalid  general  and  special 
taxes,  which  the  treasurer  certified  to  be  valid  liens. 

"That  the  sheriff  in  making  said  sale  did  not  act  aa  the 
agent  of  the  plaintiff  and  ttie  action  of  the  sheriff  in  relar 
tion  to  the  appraisement  and  sale  were  not  under  its  con- 
tract, but  the  said  sheriff  acted  under  and  by  direction  of 
the  court" 

The  city  of  Omaha  then  filed  a  motion  for  judgment 
upon  the  pleadings.  No  evidence  having  been  offered  by 
either  party,  the  trial  court  thereupon  found  that 
appellant  had  treated  the  taxes  as  valid  and  real  in  causing 
them  to  be  deducted  from  the  appraised  value  of  the  inter- 
est of  the  defendant  id  its  foreclosure  suit,  and  that  appel- 
lant would  not  be  heard  in  a  court  of  equity  to  allege  that 
the  taxes  were  iDvalid,  or  entitled  to  an  injunction  restrain- 
ing their  collection  on  the  ground  of  their  invalidity.  Ap- 
pellant's bill  was  thereujwn  dismissed  for  want  of  equity. 

Appellant  was  plaintiff  in  the  foreclosure  proceedings 
and  was  the  purchaser  at  the  sheriff's  sale.  It  purchased 
the  property  for  |9,205,  which  was  |795  less  than  two- 
thirds  of  the  gross  appraised  value.  Appellant  made  no 
objections  to  the  appraisal,  but  took  advantage  of  the  de- 
duction of  the  taxes,  and  purchased  the  property  at  much 
less  than  the  gross  appraisement  Appellant,  in  effect, . 
said  to  the  defendant  in  the  case,  the  owner  of  the  lots, 
that  the  taxes  were  valid  and  it  would  therefore  have  them 
deducted  from  the  appraised  value,  and  retain  in  its  hands 
suflicient  money  to  pay  them.  Its  purchase  was  made  upon 
this  condition.  This  is,  in  effect,  a  contract,  by  the  terms 
of  which  appellant  retains  out  of  the  purchase  money  a 
suflicient  amount  to  pay  the  taxes,  and  agrees  to  pay  them. 
This  is  in  the  nature  of  a  contract  which  accrues  to  the 
benefit  of  a  third  party,  namely,  the  city  of  Omaha,  If 
appellant  does  not  pipopose  to  pay  the  taxes  in  question, 
what  does  it  propose  to  do  with  the  money  it  has  withheld 
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from  the  owner  of  the  land?  The  taxes  were  presump- 
tively valid,  and  the  owner  of  the  property  was  at  least 
under  moral  obligation^  to  pay  them.  Appellant  obtained 
title  on  the  assumption  that  the  taxes  were  valid,  and  there- 
fore properly  deducted  by  the  appraisers.  The  owner  of 
the  premises  relied  upon  this,  and  appellee  herein  has  a 
right  to  rely  upon  it.  Appellant  having  taken  the  position 
that  the  taxes  were  valid,  will  not  now  be  permitted,  after 
acquiring  title,  to  change  its  position  and  question  their 
validity.  This  would  be  to  permit  appellant  to  perpetrate 
a  fraud,  not  only  upon  the  prior  owner  of  the  property, 
but  upon  appellee  as  well.  If  appellant,  upon  its  discovary 
that  the  taxes  in  question  were  void,  had  tendered  to  the 
owner  of  the  property  the  sum  of  f  795,  the  amount  of  its 
bid  less  than  two-thirds  of  the  gross  appraised  value  of  the 
property,  and  had  said  to  him :  We  kept  out  $795  of  the 
appraised  vaJue  of  your  interest  for  the  purpose  of  paying 
the  taxes,  which  were  an  apparent  lien  upon  this  property 
due  to  the  city  of  Omaha,  but  we  have  now  discovered  that 
those  taxes  are  wholly  void,  and  not  a  lien  upon  the  prop- 
erty, and  you  are  therefore  entitled  to  the  money,  then,  ap 
pellant,  with  clean  hands,  might  have  come  into  a  court  of 
equity  and  obtained  relief.  But  the  fact  that  the  taxes  were 
deducted  from  the  gross  appraised  value  and  were  treated 
by  appellant  as  valid  and  subsisting  liens  upon  the  prop- 
erty, raises  a  presumption  that  appellant  promised,  agreed 
and  intended  to  pay  the  taxes,  and  it  will  not  now  be  per- 
mitted by  a  court  of  equity  to  take  advantage  of  its  own 
wrong,  retain  the  money  which  it  deducted  from  the  actual 
interest  of  the  owner  of  the  land,  and  decline  to  i>ay  the  city 
the  amount  of  the  taxes.  While  a  party  at  an  execution 
sale  takes  the  real  interest  of  the  debtor,  and  is  not 
necessarily  concluded  by  the  appraisement,  yet,  where  the 
amount  of  a  tax  lien  not  mentioned  or  included  in  a  decree, 
has  been  deducted  from  the  appraised  value  of  the  debtor's 
interest,  by  the  appraisers,  and  the  purchaser,  assuming 
that  the  taxes  are  valid,  takes  advantage  of  the  deduction 
thereof  9  he  will  be  presumed  to  have  agreed  with  the  judg- 
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ment  debtor  that  he  will  pay  the  taxes  so  deducted.  To 
permit  appellant  to  defeat  the  taxes,  in  this  case,  would 
be  to  permit  it  to  acquire  a  much  larger  estate  than  it 
bargained  for.  The  finding  and  judgment  of  the  trial  court 
seem  equitable,  and  it  is  accordingly  recommended  that 
the  same  be  affirmed. 

Hastings^  C,  concurs. 

By  the  C5ourt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
Sullivan^  O.  J. 

For  the  reasons  stated  in  Hart  v.  Beardsley,  67  Neb.  145; 
I  dissent  from  the  opinion  and  judgment. 


BUBTON    RlCB^    APPELLANT,    V.    HUGH    A.*ALIiBN    ET    AU, 

APPELLEES. 

Filed  June  3,  1903.    No.  12,725. 

L  fraudulent  CouTeyance:  Husband  and  Wife:  Burden  of  Pboof. 
The  rule  that  conveyances  between  husband  and  wife  whereby 
creditors  are  delayed  in  the  collection  of  their  debts  will  be 
closely  scrutinized,  does  not  throw  upon  the  wife  the  burden  of 
preying  the  good  faith  of  conveyances  to  her  made  by  third 
parties,  where  it  is  not  made  to  appear  that  the  husband  pur- 
chased the  property  or  that  his  funds  were  used  in  payment. 

S.  Void  Judgment.  Where  a  judgment  is  void  for  want  of  Jurisdiction 
over  the  person  of  the  defendant,  the  latter  may  wait  until  an 
effort  is  made  to  enforce  the  judgment,  before  instituting  pro- 
ceedings to  have  such  judgment  voided  or  set  aside. 

S. :   Equity.  A  judgment  was  rendered  against  the  defendant  In 

Douglas  county  without  service  of  summons  upon  him.  It  was 
transcribed  to  Holt  and  other  counties  and  allowed  to  become  dor- 
mant Proceedings  of  revivor  were  commenced  in  Douglas  county 
and  defendant  was  personally  served  with  notice,  but  he  made  no 
appearance.  The  judgment,  after  revivor,  was  transcribed  and 
made  the  basis  of  an  action  in  the  nature  of  a  creditor's  bill  in 
Hdt  ooonty.    It  appeared  that  the  judgment  was  not  onl7  wholl7 
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void,  but  that  defendant  was  not  Indebted  to  the  plaintiff  at  the 
time  of  its  rendition.  Held,  That  the  Judgment  was  a  cloud  on 
the  title  to  defendant's  lands,  which  a  court  of  equity  has  power 
to  remove. 

4.  BeviTor  of  Void  Judgment.    Where  a  judgment,  apparently  talid 

upon  its  face,  is  void  for  want  of  service  upon  the  defendant,  and 
subsequently  such  judgment  becomes  dormant,  it  is  not  validated 
by  personal  service  upon  the  defendant  of  an  order  of  revivor,  to 
which  no  appearance  is  made. 

5.  Evidence.  Evidence  examined,  and  found  sufficient  to  sustain  the 

findings  and  Judgment  of  the  trial  court. 

Appeal  from  the  district  court  for  Holt  county: 
WiLUAM  H.  Wbstovbe^  District  Judge.    Affirmed.    . 

E.  H.  Benedict,  for  appellant 

Michael  F.  Harrington  and  R.  R.  Dickson,  contra. 

KiRKPATBICKj  0. 

This  suit  grows  out  of  the  following  matters :  In  1887, 
appellant,  Burton  Rice,  resided  in  Holt  county,  and  gave 
a  mortgage  on  a  one-half  section  of  land  owned  by  him  for 
|1,400.  The  loan  was  negotiated  by  Hugh  A.  Allen,  ap- 
pellee, who  was  acting  as  the  agent  of  some  investment 
company.  Some  months  after  the  loan  was  negotiated, 
appellee,  Allen,  examined'  the  land  and  found  it  to  be  of 
very  little  value.  About  this  time  appellant  removed  from 
the  land  and  located  in  Bouth  Omaha,  and  about  the  same 
time^  and  on  September  20,  1887,  he  and  his  wife  executed 
a  quitclaim  deed  in  blank  for  the  premises,  with  an  ex- 
pressed consideration  of  f3,000.  This  deed  was  delivered 
to  appellee,  Hugh  A.  Allen,  with  the  understanding  that 
he  was  to  sell  or  trade  the  premises  for  whatever  he  could 
get  above  the  amount  of  the  mortgage,  and  whatever  he  ob- 
tained was  to  be  divided  with  appellant,  Rice.  Some  time 
after  appellee,  being  unable  to  dispose  of  the  land,  sent  the 
quitclaim  deed  to  one  Lusk,  in  Omaha,  for  Lusk  to  at- 
tempt to  dispose  of  the  land.  Lusk,  it  appears,  traded  the 
quitclaim  deed  for  an  equity  in  some  lots  in  the  outskirts 


Vou  69]  JANUARY  TERM,  1903.  351 


Bice  Y.  Allen. 


of  Omaha  which  were  incmnbered  for  much  more  than  they 
were  worth.  Subsequently,  appellant  agreed  to  make  a 
trade  of  the  land  to  Herman  E.  Cochran  and  Elbert  H. 
Cochran,  who  were  real  estate  dealers  in  Omaha,  and  doing 
business  under  the  firm  name  of  Cochran  Brothers.  On 
writing  to  Holt  county  to  get  an  abstract,  appellant  as- 
certained that  the  land  had  been  disposed  of,  and  in  the 
fall  of  1888  he  commenced  a  suit  in  the  district  court  for 
Douglas  county,  making  the  Cochrans  and  JIugh  A.  Allen, 
appellee,  defendants.  The  record  discloses  that  a  summons 
for  api>ellee,  Allen,  was  sent  to  the  sheriff  of  Holt  county 
for  service,  and  was  duly  returned  showing  personal  serv- 
ice upon  Allen.  It  is  further  disclosed  that  an  attorney, 
by  the  name  of  Williams,  appeared  in  the  action  claiming 
to  represent  Allen.  Such  proceedings  were  afterwards 
had  that  on  the  13th  of  March,  1890,  a  judgment  was  ren- 
dered against  Allen,  for  $3,400  and  costs,  and  shortly  after- 
wards the  action  was  dismissed  as  to  the  Cochrans.  Sub- 
sequently, and  in  September  of  the  same  year,  a  transcript 
of  this  judgment  was  filed  in  the  district  court  for  Holt 
county.  No  execution  having  been  issued,  the  judgment 
became  dormant,  and  in  the  fall  of  1900  application  was 
made  in  the  district  court  for  Douglas  county,  to  revive  it. 
Ui)on  this  application  a  conditional  order  of  revivor  was 
made,  and  personal  service  upon  Allen  had,  who,  how- 
ever, made  no  appearance,  and  on  December  10,  1900,  an 
order  of  revivor  was  duly  entered. 

In  January,  1901,  this  suit,  in  the  nature  of  a  creditor's 
bill,  was  instituted  in  the  district  court  for  Holt  county 
against  Hugh  A.  Allen,  his  wife  and  other  persons,  ap- 
pellees, to  set  aside,  as  fradulent,  deeds  made  by  third 
parties  to  Mrs.  Allen  for  a  large  amount  of  land  in  Holt 
county,  ujwn  the  ground  that  the  land  was  in  reality 
the  land  of  Hugh  A.  Allen  and  that  title  had  been  taken 
in  the  name  of  Mrs.  Allen  to  prevent  the  collection  of 
the  judgment  of  appellant  The  petition  is  in  the  usual 
form,  and  in  additional  allegations  the  revivor  of  the  judg- 
ment is  fiet  oat    Separate  answers  were  filed  by  Hugh  A« 
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Allen  and  Maxy  E.  Allen,  his  wife,  each  denying  all  allega- 
tions in  the  petition  not  expressly  admitted.  The  answer 
set  out  the  proceedings  in  the  district  court  for  Douglas 
county,  ailing  that  the  same  were  a  fraudulent  con- 
spiracy between  appellant,  Bice,  and  the  Cochrans;  alleged 
that  no  service  or  summons  was  ever  made  on  appellant 
Allen;  that  the  proceedings  were  yoid;  and  that  the  ap^ 
pearance  made  in  the  case  by  Williams  was  a  part  of  the 
conspiracy;  that  he  was  unknown  to  appellee,  Hugh  A. 
Allen,  and  had  never  been  employed  or  authorized  to  ap- 
pear in  any  way  by  him.  The  answers  also  alleged,  that 
the  judgment  and  lis  pendens  notices  that  had  been  filed  in 
,  Holt  and  some  other  counties  were  a  cloud  upcm  the  title 
to  the  land  owned  by  Mrs.  Allen ;  that  lUce  intended  and 
was  alM)ut  to  institute  other  suits  to  collect  the  judgment 
The  answers  closed  with  a  prayer  for  an  injunction,  and  a 
decree  removing  the  cloud  and  quieting  the  title. 

To  the  answers  of  Hugh  A.  Allen  and  his  wife;,  there  was 
filed  a  reply,  which  among  other  things  pleaded  that  Hugh 
A.  Allen  should  have  appeared  in  the  revivor  proceedings 
and  set  up  the  invalidity  of  the  judgment,  and  having  failed 
to  do  this,  he  was  concluded  by  the  judgment  of  revivor; 
that  it  was  res  adjudicata  as  to  these  proceedings,  and  that 
any  relief  he  might  otherwise  have  been  entitled  to,  was 
barred  by  the  statute  of  limitations.  Trial  was  had  re- 
sulting in  a  finding  and  judgment  for  appellee,  perpetu- 
ally enjoining  any  attempt  to  collect  the  judgment^  remov- 
ing the  cloud  cast  by  the  judgment  from  the  title  of  ap- 
pellee, and  that  appellant  pay  the  costs.  From  this  judg- 
ment an  appeal  is  prosecuted  to  this  court  It  is  disclosed 
by  the  record  that  the  conveyances  which  are  all^^ed  to  be 
fraudulent,  were  conveyances  made  by  third  parties  to 
Mary  B.  Allen,  the  title  to  such  land  never  having  been  in 
the  husband,  Hugh  A.  Allen.  Under  this  state  of  the 
record,  appellant  contends  that  the  burden  of  proof  is 
upon  the  wife  to  show  the  good  faith  of  such  conveyances. 
The  trial  court  held  otherwise,  and  placed  the  burden  of 
proof  upon  appellant  to  show  that  the  conv^aaceo  wen 
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in  fraud  of  creditors.  This  is  the  first  error  assigned.  The 
rule  is  well  settled  in  this  state,  that : 

"Transactions  between  husband  and  wife  ^  in  regard  to 
the  transfer  of  property  from  him  to  her,  by  reason  of 
which  creditors  are  prevented  from  collecting  their  just 
dues,  will  be  scrutinized  very  closely,  and  it  must  clearly 
appear  that  such  transfers  were  made  in  good  faith  and  for 
valua''    First  Nat.  Bank  v.  Bartlett^  8  Neb.  319. 

But  this  rule  has  no  application  to  conveyances  made  by 
third  parties  to  the  wife,  no  showing  being  made  that  the 
husband  purchased  the  property  or  that  any  of  his  funds 
were  used  in  payment.  In  such  case  the  burden  is  upon 
parties  alleging  fraud  to  establish  it  by  evidence.  The 
authorities  cited  by  appellant  upon  this  branch  of  the  case 
are  not  in  point,  and  do  not  support  the  contention  made. 
The  appellant  having  wholly  failed  to  sustain  the  charge  of 
fraud  in  the  conveyances  to  the  wife  by  any  evidence,  it 
follows  that  the  judgment  of  the  trial  court  as  to  defend- 
ant, Mary  E.  Allen,  is  beyond  question  right,  and  must  be 
affirmed. 

It  is  further  contended,  that  the  finding  of  the  trial  court, 
that  Hugh  A.  Allen  was  never  served  with  summons  in 
the  proceedings  in  the  Douglas  county  district  court,  is 
nnsustained ;  and  that  there  was  error  in  the  finding  that 
the  appearance  of  the  attorney,  Williams,  was  unauthor- 
ized, and  the  judgment  void.  It  may  be  remarked  that 
the  judgment  referred  to  is  made  beyond  question  to  ap- 
pear to  be  wholly  and  entirely  without  equity.  It  appears 
that  at  the  time  Rice,  appellant,  obtained  the  loan  of 
f  1,400,  the  land  was  worth  not  to  exceed  $1,000.  Appellee 
seems  to  have  made  an  honest  effort  to  find  a  purchaser 
for  the  premises  who  would  pay  the  interest  on  the  loan ; 
fearing  that  the  fact  that  he  had  made  a  loan  of  $1,400,  on 
land  not  worth  to  exceed  |1,000,  would  refiect  on  him; 
although  it  was  disclosed  that  he  was  not  the  examiner, 
and  never  saw  the  land  until  long  after  the  loan  was 
made.  But  he  was  unable  to  sell  the  land  and  never  re- 
ceived anything  for  it,  and,  at  the  time  appellant  recovered 
26 
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the  judgment  against  him  for  f3;4009  Allen  was  not  in  any 
way  indebted  to  him  in  any  sum. 

Appellee  testifies  that  no  summons  was  ever  served  upon 
him,  and  that  he  had  no  knowledge  of  the  proceedings  of 
the  Douglas  county  district  court  until  long  after  the  judg- 
ment was  eutei-ed.  This  evidence  was  in  no  way  contra- 
dicted. The  sheriff  was  not  called  to  sustain  his  ser>'ice, 
although  it  was  disclosed  where  he  resided,  and  that  his 
deposition  might  have  been  taken.  Again,  appellee  testi- 
fies positively  that  he  never  authorized  Williams  to  ap- 
pear, and  (luostions  whether  there  was  in  fact  such  a 
lM*rson.  Soon  after  he  learned  that  judgment  was  entered 
against  him,  he  made  inquiries  both  in  Omaha  and  South 
Omaha,  and  was  unable  to  find  any  such  i)er8on.  It  is 
made  to  appesir  that  soon  after  the  judgment  was  entered, 
the  action  was  dismissed  as  to  the  Oochrans,  and  this  fact 
makes  all  the  more  credible  the  contention  of  appellee 
that  the  entire  transaction  was  a  fraud  perpetrated  in  the 
most  deliberate  manner.  Courts  of  equity  can  not  lend 
their  aid  to  tlie  enforcement  of  judgments  so  clearly  fraud- 
ulent as  that  which  is  the  basis  of  the  creditor's  bill  in 
this  case.  It  is  clear  that  the  testimony  of  appellee,  sup- 
ported as  it  is  by  the  circumstances  indicated,  is  amply 
RufiScient  to  sustain  the  fijiding  of  the  trial  court  in  this 
regard. 

It  is  contended  that  even  though  no  service  was  had 
upon  appellee,  and  no  authorized  appearance  by  him  in  the 
proceedings  in  the  Douglas  county  court,  yet,  personal  serv- 
ice of  the  order  to  show  cause  why  the  judgment  should 
not  be  revived  against  him,  having  been  served  upon  him, 
and  he  having  failed  to  appear  in  the  revivor  proceedings, 
he  is  now  concluded  by  the  order  of  revivor.  We  are  un- 
able to  find  merit  in  this  contention.  A  number  of  cases 
are  cited  to  this  point.  Our  examination  of  them  convinces 
us  that  they  do  not  sustain  the  contention  made.  Among 
these  cases  are,  Enewold  v,  Olsen,  39  Neb.  59,  and  Witt- 
struck  V.  Temple^  58  Neb.  16.  In  each  of  these  cases,  the 
judgment  being  considered  showed  upon  its  face  that  it 
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waa  void  for  want  of  proper  service,  while  the  judgment  of 
the  district  court  for  Douglas  county  under  consideration 
was  valid  upon  its  face.  In  McGutchcn  v.  Askew,  34  La. 
Ann.  340,  the  court,  speaking  of  the  effect  of  an  order  of 
revivor,  said : 

'*The  object  of  such  proceedings  is  not  to  strengthen  or 
improve  the  original  judgment,  but  merely  to  screen  it 
from  the  operation  of  prescription;  and  the  judgment 
of  revivor  can  not  have  the  effect  of  stripping  the  defend- 
ant of  any  means  of  attack  by  a  direct  action  on  said  judg- 
ment for  nullity.*' 

We  are  of  the  opinion  that  the  rule  stated  is  the  correct 
one,  and  that  if  the  judgment  is  one  of  form  only,  and  is 
void  for  want  of  jurisdiction,  it  will  ^emain  void,  notwith- 
standing proceedings  to  revive. 

It  is  very  clear  that  api)ellee,  had  he  appeared  in  the  re- 
vivor proceedings,  could  not  have  obtained  the  relief  to 
which  he  appears  to  be  entitled  in  the  case  at  bar.  Even 
though  he  could  have  shoT^Ti  that  the  judgment  was  void, 
it  is  well  settled  that  he  could  not  have  gone  beyond  the 
judgment  and  shown  that  he  was  not  indebted  to  apjMjllant. 
The  judgment,  long  prior  to  the  proceedings  to  revive,  had 
been  transcribed  to  the  district  court  for  Holt  county,  and 
probably  other  counties.  The  judgment  so  transcribed 
was  a  cloud  and  an  apparent  lien  upon  the  lands  owned 
by  Hugh  A.  Allen  in  such  counties,  so  that  had  he  ap- 
peared and  shown  that  the  judgment  was  void,  this  would 
not  have  removed  the  cloud  cast  by  the  judgment.  It 
would  probably  have  required  one  or  more  additional 
suits,  in  order  to  obtain  the  relief  needed.  This  is  always 
one  of  the  grounds  upon  which  the  jurisdiction  of  a  court 
of  equity  may  be  invoked.  Appellee  might,  if  he  saw  fit, 
disregard  the  revivor  proceedings,  and  wait  until  an  at- 
tempt was  made  to  execute  the  void  judgment,  before  at- 
tacking it  for  nullity.  We  are  satisfied  that  in  the  case  at 
bar,  the  judgment  being  void  in  the  first  instance  for  want 
of  service,  it  remained  void,  notwithstanding  personal  serv- 
ice of  the  notice  to  reviva    What  would  have  been  the 
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eflfc'ct  had  Allen  entered  an  appearance  in  the  revivor  pro- 
ceedings, and  set  up  the  invalidity  of  the  judgment,  and, 
upon  trial,  judgment  had  gone  against  him,  is  not  involved 
in  this  case  and  need  not  be  determined.  What  we  hold 
is  that  Allen  wa^  in  no  way  deprived  of  his  right  to  urge 
the  void  character  of  the  judgment  in  question  in  this 
proceeding,  by  reason  of  tlie  fact  that  personal  service  of 
the  order  of  revivor  was  made  upon  him. 

Shortly  after  the  judgment  in  the  Douglas  county  dis- 
trict court  was  rendered,  defendant  saw  in  the  newspapers 
a  notice  of  that  fact,  and  upon  inquiry  found  that  he  was 
the  judgment  defendant.  This  does  not  conclude  him,  as 
contended  by  plaintiff  in  error.  The  judgment  of  the  trial 
court  seems  to  us  to  be  amply  sustained.  It  is  therefore 
recommended  that  the  same  be  affirmed. 

Hastings  and  Lobinoieb,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Afstbmbd. 


Oeobgb  N.  Youngson,  Administratob  op  the  Estate  ot 
Wabbbn  Bond,  Deceased,  APPBtiiHH,  v.  Harbibt  M. 
Bond  et  al.,  appellants.* 

Fn.Bi>  JuNV  8,  1908.    No.  10,478. 

1.  Ootmty  Court:     Jubisdsction.     Where  a  suit  In  equity  la  to  be 

regarded  as  part  of  the  proceedings  for  settlement  of  the  estate 
of  a  deceased  person,  it  must  be  brought  in  the  county  oourt^ 
which  has  exclusiye  original  jurisdiction  of  such  matters. 

2.  Suit  by  Administrator  with  WiU  Annexed  for  Construction  <tf 

WiU.  Hence  a  suit  by  an  administrator  with  the  will  annexed 
for  construction  of  the  will  in  order  to  enable  him  to  administer 
the  estate  properly,  is  not  maintainable  in  the  first  instance  in 
the  district  court 

8.  Distinction  Between  Suit  by  Administrator  and  by  Trustee  ITndsr 
a  Will.    It  seems  that  a  distinction  is  to  be  drawn  between  such 
*  Rehearing  of  case  reported  in  64  Neb.  616. 
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a  case  and  a  suit  by  trustees  under  a  will,  after  settlement  of  the 
estate,  to  obtain  a  construction  of  the  provisions  of  the  will  relat- 
ing to  their  trust,  and  that  in  the  latter  case  suit  must  be  brought 
in  the  district  court 
4.  Constitutional  Provision.  Section  16,  article  6,  of  the  constitution 
does  not  preclude  a  county  court  from  construing  a  will,  in  a 
proper  case,  and  determining  the  effect  and  meaning  of  a  devise 
of  lands  so  far  as  is  necessary  to  give  proper  directions  to  an 
executor  or  administrator  with  the  will  annexed. 

6.  Constmction  of  Will  by  Probate  Court.  The  construction  of  the 
will  in  such  a  case,  is  for  the  information  and  benefit  of  such 
executor  or  administrator  only,  in  order  to  advise  him  what 
course  to  pursue.  It  adjudicates  nothing  beyond  his  rights  and 
liabilities  in  the  execution  of  his  office;  controversies  between 
adverse  claimants  under  the  devise  or  between  the  executor  or 
administrator  and  persons  claiming  adversely  to  the  estate,  will 
not  be  affected  thereby. 

Appeal  from  the  district  court  for  Kearney  county: 
Frederick  B.  Beall,  District  Judge.  Former  judgment 
of  reversal  adhered  to, 

John  L.  McPheeley,  William  Oaslin  and  G.  L.  Godfrey, 
for  appellants. 

Ed  L.  Adams,  John  B.  Scottj  Claude  C.  Flanshurg  and 
Richard  O.  Williams,  contra. 

Pound,  C. 

Upon  rehearing,  it  is  contended  that  this  suit  is  to  be 
regarded  as  one  for  construction  of  the  will,  and  hence  is 
maintainable  notwithstanding  the  principles  of  law  laid 
down  in  the  former  opinion.  But  we  are  of  opinion  that, 
even  upon  that  ground,  it  was  not  within  the  original 
jurisdiction  of  the  district  court  and  that  the  former 
judgment  should  be  adhered  to. 

The  suit  is  brought  by  an  administrator  with  the  will  an- 
nexed, and,  in  view  of  the  decision  in  Kennedy  v.  Merrick, 
46  Neb.  260,  would  be  maintainable  only  upon  the  theory 
that  a  construction  of  the  will  was  necessary  to  enable  him 
to  settle  the  estate.  So  regarded,  we  think  the  suit  was 
within  the  exclusive  original  jurisdiction  of  the  county 
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court  Williams  v.  MileSj  63  Neb.  859 ;  Oenau  v.  Ahboti.  68 
Neb.  117.    It  is  well  settled  that  the  county  court  has  full 
and  complete  equity  powers  as  to  all  matters  within  its 
exclusive  jurisdiction.     Clothed  with   these  powers,  its 
authority  to  construe  a  will,  when  nocessary  to  enable  its 
officers  to  settle  an  estate  properly,  is  as  clear  as  its  au- 
thority to  set  aside  on  equitable  grounds  an  order  admit- 
ting a  will  to  probate.    Is  its  jurisdiction  in  such  a  case 
exclusive?    This,  we  think,  must  depend  upon  the  purpose 
and  end  of  the  proceeding.    Where  a  suit  in  equity  is  to 
be  regarded  as  part  of  the  proceedings  for  settlement  of  the 
estate  of  a  deceased  person  and  has  no  further  object  than 
to  procure  or  advance  such  settlement,  it  must  be  brought 
in  the  county  court.    The  obvious  purpose  of  the  statute 
is  to  give  all  powers  necessary  to  complete  and  speedy 
settlement  of  estates  to  one  courts  and  to  require  all  pro- 
ceedings toward  that  end  to  be  brought  in  that  court  in 
the  first  instance.    To  p<*rmit  a  concurrent  equity  jurisdic- 
tion, as  tx)  such  proceedings,  in  the  district  court,  in  view 
of  the  principle  that  a  court  of  equity  which  has  acquired 
jurisdiction  for  one  purpose  will  hold  it  for  all  purposes 
so  far  as  necessary  to  give  complete  relief  and  render  a 
full  decree  covering  tlie  whole  controversy,  would  be  very 
likely  to  lead  us  back  little  by  little  to  the  old  time  suits 
for  administration.    For  these  reasons,  we  think  a  suit  by 
an  administrator  with  the  will  annexed  for  construction 
of  the  will,  in  order  to  enable  him  to  administer  the  estate 
properly,  is  not  maintainable  in  the  first  instance  in  the 
district  court.    Such  a  suit  is  in  reality  a  part  of  the  pro- 
ce(Hiings  for  settlement  of  the  estate.    It  is  very  different 
from  a  suit  by  trustees  under  a  will,  after  settlement  of  the 
estate,  to  obtain  a  construction  of  the  provisions  of  the 
will  relating  to  their  trust     Such  a  suit  is  not  in  any 
sense  a  part  of  the  settlement  of  the  estate.    The  district 
court    has    undoubted    jurisdiction    over    such    a   trust, 
whether  to  enforce  it,  to  give  directions  for  its  execution, 
or  to  apjjoint  new  trustees.    Hence  its  power  to  construe 
the  instrument  creating  the  trust  is  clear.    With  respect 
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to  the  administrator  with  the  will  annexed  pending  set- 
tlement of  the  estate,  the  caf?e  is  entirely  distinct.  The 
estate  is  not  before  the  district  court  for  settlement,  nor 
can  it  come  before  that  court  except  by  appeal.  Hence 
that  court  ought  not  to  be  giving  directions  to  the  officer 
of  another  court,  how  to  administer  an  estate  in  the  other 
court,  except  as  its  appellate  jurisdiction  is  invoked. 

It  is  urged  that  section  16,  article  6,  of  the  constitution 
precludes  a  county  court  from  construing  a  devise  of 
lands.  We  do  not  think  the  provision  in  that  section  that 
the  county  court  shall  have  no  jurisdiction  ^'in  actions  in 
which  title  to  real  estate  is  sought  to  be  recovered,  or  may 
be  drawn  in  question"  afifects  the  conclusion  already 
reached  in  any  way.  The  evident  meaning  is  that  the 
county  court  shall  have  no  jurisdiction  of  actions  to  re- 
cover real  property  or  wherein  the  present  title  to  re^il 
property  is  directly  or  substantially  involved.  But  the 
provision  does  not  mean  that  the  county  court  is  to  be 
without  jurisdiction  where  a  question  of  title  arises  in- 
cidentally or  collaterally  or  wlu^re  the  present  title  is  not 
involved..  Many  actions  which  are  not  in  form  brought 
to  recover  the  title  to  real  proj)erty,  nevertheless,  have  tlie 
effect  of  settling  and  adjudicating  the  pn^sent  title.  Such 
actions  would  not  be  within  the  letter  of  the  first  portion 
of  the  constitutional  prmisiou  and  yet  are  clearly  within 
its  reason.  The  ol>j(*ct  of  the  remainder  of  the  provision  in 
question  is  obviously  to  cover  such  cases.  This  court  has 
construed  the  constitutional  provisions  as  to  jurisdiction 
of  the  county  court  and  justice's  court  consistently  in  this 
manner  in  a  series  of  decisions.  Stout  v.  Rapp,  17  Neb. 
462;  Mushrush  v.  Deveraiiw,  20  Neb.  49;  Garmire  v.  Willif, 
36  Neb.  340.  Similar  constitutional  provisions  in  other 
states  have  received  the  same  construction.  Braiunon  v, 
Htudahaker,  133  Ind.  147,  33  N.  E.  98;  Hilton  v.  City  of 
St.  Louis,  129  Mo.  389,  31  S.  W.  771;  Thorns  v.  Nesbit,  123 
N.  Y.  650;  Harvey  v.  Travelers  Ins,  Co,,  18  Colo.  354,  32 
Pac.  935.    In  Stout  v,  Rapp  the  court  said : 

"Suppose  a  debtor  is  not  the  owner  of  any  real  estate, 
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and  under  the  proceedings  provided  for  by  section  34  ro 
testifies,  has  the  county  court  lost  jurisdiction  of  the  mat- 
ter upon  the  ground  that  by  hearing  the  testimony  offered, 
that  the  assignor  had  neither  Hands,  town  lots  nor  houses,' 
he  is  trying  the  question  of  title  to  real  estate?  ♦  ♦  • 
In  the  case  at  l>ar  the  question  of  ownership  of  any  of  the 
kinds  of  pn>perty  exempt  as  a  home  might  be  incident- 
ally drawn  in  questicm,  but  question  of  title  could  not  pos- 
sibly be  adjudicatnl  thereby,  even  if  the  court  had  juris- 
diction to  try  the  questh^n  of  title.  ^Tiat  higher  or 
greater  right  to  real  estate  could  a  party  have  after  such 
an  adjudication  than  he  had  before?" 

In  Branson  v,  StudahaJcc)*^  there  was  a  controversy  as 
to  the  jurisdiction  of  the  appellate  court  of  Indiana,  which 
has  no  jurisdiction  of  api>eals  wherein  the  title  to  real 
estate  is  in  question.     The  court  said  (p.  154)  : 

"As  effective  a  practical  test  as  can  be  found  is  supplieJ 
by  the  answer  to  the  question :  Is  the  effect  of  the  judg- 
ment appi^aliHl  from  such  as  to  divest  one  of  the  parties 
of  the  title  or  to  invest  one  of  them  with  the  title?  It  is 
manifest  that  if  the  issues  and  judgment  are  of  such  a 
character  as  to  settle  the  question  of  title  and  enable  the 
parties  to  make  use  of  the  judgment  as  the  basis  of  a 
plea  of  res  adjudivaia^  in  a  controversy  concerning  the 
title,  jurisdicticm  is  in  this  court,  but  it  is  equally  evident 
that,  where  the  judgment  can  not  be  regarded  as  conclu- 
sively adjudicating  the  question  of  title,  jurisdiction  is  in 
the  appellate  court,  although  the  question  of  title  may  be 
incidentally  or  indirectly  involved." 

These  (considerations  are  decisive.  A  county  court  is  not 
precludwl  fnmi  construing  a  will  in  a  proper  case  and  de- 
tennining  the  effect  and  meaning  of  a  devise  of  land,  so 
far  as  is  necessary  to  give  proper  directions  to  an  execu- 
tor or  administrator  with  the  will  annexed.  The  direc- 
tions given  by  the  court  to  the  administrator  can  not  be 
us(h1  as  the  ba*sis  of  a  recovery  by  any  one  or  to  defeat  a 
recovery  by  any  one.  The  present  title  to  the  land  is  in  no 
way  brought  in  question.  The  constioiction  of  the  will  in 
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Buch  a  case,  is  for  the  information  and  benefit  of  such 
executor  or  a&ministrator  only,  in  order  to  advise  him 
what  course  to  pursue.  Ck)ntroversies  between  adverse 
claimants  under  the  devise  or  between  the  executor  or 
administrator  and  persons  claiming  adversely  to  the 
estate  will  not  be  affected  thereby,  except  as  to  claims  for 
maladministration  or  improper  execution  of  the  trust  As 
pointed  out  in  the  former  decision,  the  interest  of  the  ad- 
ministrator with  the  will  annexed  extends  only  to  posses- 
sion of  the  land  and  disposition  of  the  rents  and  profits 
in  settlement  of  the  estate.  Such  instructions  aj3  the  court 
may  give  him,  based  upon  construction  of  the  will,  in 
order  that  he  may  act  intelligently  with  respect  to  lands 
devised,  are  not  to  be  taken  as  adjudicating  anything  be- 
yond his  rights  and  liabilities  in  the  execution  of  his  office, 
and  if  there  were  any  possibility  that  they  might  be  given 
further  effect,  the  constitutional  provision  in  question 
would  prevent  it. 

We  therefore  recommend  that  the  former  judgment  be 
adhered  to. 

Barnes  and  Oldham,  (3C.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  adhered  to. 

FOBMBR  JUDOMBNT  ADHBBM)  TO. 


DoDGB  County,  Nbbraska,  v.  Herman  Dibrs. 

FnxD  JuHX  3,  1903.    No.  12,831. 

Ooimties.  In  the  absence  of  a  statute,  a  county  is  not  liable  for  neces- 
sarles  furnished  to  persons  not  paupers  while  quarantinecl  it, 
their  residence  for  the  time  being. 

Error  to  the  district  court  for  Dodge  county:  Conrad 
HoLLBNBECK,  DISTRICT  JuDGB.    Reversed. 
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Robert  J.  Stinson^  and  Oratit  O.  Martin,  for  plaintiff 
in  error. 

Frank  Dolezal,  contra^ 

Pound,  C. 

A  bridge-gang,  working  on  a  railroad  in  the  defendant 
county,  was  lodging  in  a  house  belonging  to  the  plaintiff. 
Smallpox  broke  out  among  them,  and  one  of  the  members 
of  the  county  board,  acting,  apparently,  under  section  5, 
article  7,  chapter  55,  Compiled  Statutes  (Annotated  Stat- 
tutea,  9487),  quarantined  a  number  of  them  in  plaintiff's 
building.  A  guard  was  put  over  them  witii  instructions 
to  keep  them  confined  and  to  prevent  others  from  coming 
in  contact  with  thorn.  Wliile  they  were  so  quarantined, 
their  meals  were  provided  by  the  plaintiff,  through  and 
at  the  instance  of  the  guard.  This  action  is  brought  to 
recover  for  th(»  meals  furnished  to  the  persons  quaran- 
tined, whih*  they  were  so  confined,  and  for  some  other 
items  not  now  material. 

There  is  no  evidence  to  show  that  the  x>ersons  in  ques- 
tion were  paupcTs,  or  that  the  county  was  liable  for  their 
support  or  uiainteiiance  at  the  time  the  quarantine  was  im- 
posed. Hence  the  sole*  question  is,  whether  by  reason  of 
the  quarantine  Uie  county  be(*ame  liable  for  the  necessaries 
furnished  by  phiinHtT.  In  our  opinion  this  question  must 
be  answered  in  the  negative.  In  the  absence  of  a  statute, 
we  think  a  county  is  not  liable  for  necessaries  furnished  to 
persons  not  paupers  while  quarantincnl  in  their  residence 
for  the  time  being.  Some  of  the  states  have  st-atutes  by 
virtue  of  which  such  liability  exists  in  certain  cases.  City 
of  VlinUm  v.  Comity  of  Clinton,  61  la.  205,  16  N.  W.  87; 
timith  V.  Coinmis,sio7HT8  of  ^hawitcc  County,  21  Kan.  669; 
Totcn  of  Montgomery  v,  Connty-  of  Le  Sueur,  32  Minn.  532, 
21  N.  W.  718;  Town  of  Louriston  v.  Board  of  Commis- 
sioners of  Chippewa  County,  89  Minn.  94,  93  N.  W.  1053. 
But  the  liability  in  these  cases  is  recognized  as  completely 


\    i 
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statutory,  so  that  if  the  quarantine  wasi  not  imposed  by 
the  authority  named  in  the  statute,  or  was  imposed  before 
the  statute  took  effect,  or  the  persons  quarantined  did  not 
come  within  the  purview  of  the  provisions  creating  lia- 
bility ifor  necessaries,  the  county  or  municipality  has 
never  been  held.  Smith  v.  Oommissimiers  of  Shatrnee 
County  J  supra;  State  v.  Bradford^  36  Ga.  422;  People  v. 
Supervisors  of  Macomb  County ^  3  Mich.  475;  KoUock  v. 
City  of  Stevens  Point,  37  Wis.  348;  Gill  v.  Appanoose 
County,  68  la.  20,  25  N.  W.  908.  In  consequence,  where 
the  statute  goes  no  further  than  to  provide  for  the  main- 
tenance of  indigent  persons  while  quarantined,  or  pro- 
vides that  the  county  or  municipality  shall  be  liable  in 
case  those  chargeable  with  their  support  are  unable  to 
maintain  them,  the  burden  is  upon  the  claimant  to  show 
that  the  patients  were  paupers  or  that  those  primarily 
liable  were  unable  ito  respond.  QUI  v.  Appajwose  County, 
supra;  People  v.  Supermsors  of  Macomb  County^  supra; 
Kollock  V.  City  of  Stevens  Point,  supra.  The  mere  fact  that 
they  are  quarantined,  for  the  public  safety,  does  not  re- 
lieve persons  who  are  able  to  support  themselves  of  the 
duty  of  so  doing. 

Counsel  contend  that  the  quarantine  amounted  to  an 
imprisonment  of  the  persons  quarantined  "as  effectively 
as  if  they  had  been  locked  up  in  the  county  jail."  But  the 
liability  to  maintain  prisoners  in  the  jail  is  statutory.  At 
common  law,  a  prisoner,  if  able,  was  bound  to  maintain 
himself.  Dive  v.  Maningham,  1  Plowd.  (Eng.)  60.  And 
this  liability  still  exists  in  certain  cases  in  some  jurisdic- 
tions. State  V.  Peter,  53  N.  Car.  346 ;  Jefferson  County  t\ 
Hudson,  22  Ark.  595.  Moreover  where  the  county  is  made 
liable  by  statute,  the  liability  is  confined  to  cases  within 
the  purview  of  the  act;  persons  not  within  its  purview  and 
able  to  provide  themselves  with  necessaries  must  do  so, 
though  actually  imprisoned  in  the  jail.  Malone  v.  Escam- 
bia County,  116  Ala.  214,  22  So.  503.  It  has  been  said  that 
a  quasi-contractual  obligation  must  rest  upon  a  record,  a 
statutory,  official  or  customary  duty,  or  upon  the  doctrine 
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that  no  one  shall  be  allowed  to  enrich  himself  unjustly  at 
the  expense  of  another.  Keener,  Quasi-Contracts,  16.  The 
case  at  bar  cannot  be  brought  within  any  of  these  heads. 
The  persons  quarantined,  not  the  county,  got  the  benefit 
of  the  necessaries  furnished.  If  they  were  paupers,  there 
was  a  statutory  liability  resting  upon  the  county  to  pro- 
vide for  them.  If  they  were  not,  no  benefit  or  advantage 
accrued  to  the  county. 

We  therefore  rec»ommend  that  the  judgment  be  reversed 
the  cause  remanded. 

DuFFiB  and  Kirkpatrick,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded. 

Reversed. 


Oborgb  H.  Downing,  appellee,  v.  Charles  D.  Harts- 
horn  ET  AL.,  APPELLANTS. 
PiUBD  June  3,  1903.    No.  12,856. 

1.  Homestead  in  Iiife  Estate.  A  wife  may  claim  a  homestead  in  a  Ufa 

estate  held  by  her  husband. 

2.  Bight  of  Tenant  for  Life  Who  Has  Paid  Mortgage.     Where  a 

tenant  for  life  pays  oft  a  mortgage  or  other  charge  upon  the  entire 
estate,  he  is  presumed  to  do  so  for  his  own  benefit,  and  may  pre- 
serve and  enforce  the  lien  for  reimbursement  over  and  above  the 
proportion  of  the  debt  which  he  is  bound  to  contribute. 

8.  Beimbursement  and  Contribution:  Assiqnmbnt  Cbka.tb8  New  Lien. 
But  his  right  to  preserve  and  enforce  the  Hen  exists  for  the  pur- 
pose of  reimbursement  or  contribution  only;  so  far  as  his  estate 
or  interest  is  concerned,  in  the  absence  of  intervening  interests 
or  other  special  circumstances  making  such  result  Inequitable,  the 
lien  is  extinguished,  and  a  subsequent  assignment  of  the  whole 
charge  is,  in  substance,  the  creation  of  a  new  incumbrance 
thereon. 

4.  Mortgage  Kept  Alive  by  Assignment.  The  mortgage  or  other 
charge  upon  the  entire  estate  may  be  kept  alive  as  to  the 
individual  estate  or  interest  of  the  person  paying  it  ofC,  by  taking 
an  assignment. 
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5.  Wliere  Preservation  of  Lien  Operates  Fraudulently.    If  in  such 

case,  however,  the  preservation  of  the  lien  as  to  such  estate  or 
interest  would  operate  fraudulently^  or  inequitably,  it  will  not  be 
permitted,  and  the  lien  will  be  deemed  extinguished  so  ffur  aa  It 
covered  and  to  the  proportion  chargeable  upon  the  individual 
estate  or  interest  of  the  person  paying  it  off. 

6.  Mortgage:  Homestead.  A  husband,  holding  a  life  estate  in  property 

of  a  former  wife,  married  again  and  continued  to  occupy  it  as  a 
homestead.  The  property  was  subject  to  a  mortgage,  which  he 
paid,  taking  an  assignment.  Afterwards  he  reassigned  the  mortp 
gage  to  the  plaintiff,  as  security  for  a  new  debt  His  wife  did 
not  join  in  the  assignment.  Held,  That  this  amounted  to  an 
incumbrance  of  the  homestead,  and  that  the  mortgage  was  not 
enforceable,  as  against  the  life  estate. 

7.  Tenant  for  Life:  Advebsb  Title.    The  rule  that  a  tenant  for  life  who 

buys  in  an  outstanding  incumbrance  is  regarded  as  holding  it  for 
the  benefit  of  the  reversioner  as  well  as  for  his  own  benefit, 
means  only  that  he  will  not  be  permitted  to  acquire  an  adverse 
title  by  or  through  such  purchase  or  otherwise  cut  Out  the 
reversioner's  right  of  contribution  without  affording  the  latter 
an  opportunity  to  redeem. 

8.  Assignment  of  Mortgage  by  Life  Tenant:   Fobeolosure.    Hence  it 

will  not  operate  to  prevent  assignment  of  the  incumbrance  to  a 
third  person  and  a  foreclosure  suit  by  the  latter  to  require  the 
reversioner  to  redeem  to  the  extent  of  his  proportion  and  to  sub* 
ject  the  property  to  satisfaction  of  the  incumbrance  in  default 
thereof. 

AppbaIj  from  the  district  court  for  Buffalo  county: 
HOMBB  M.  SuLMVAN,  DISTRICT  JuDOB.  Reversed  with  iti- 
structions. 

Hector  M,  Sinclair  and  James  M.  Easterling,  for  appel- 
lants. 

E.  O.  CalkinSj  contra. 

Pound,  O. 

James  H.  Bock  holds  a  life  estate  in  the  property  in  con- 
troversy as  surviving  husband  of  Bertha  E.  Bock,  de- 
ceased, the  DTopertj  being  a  homestead.  After  her  death, 
he  continued  to  reside  upon  the  property  with  three  minor 
children,  who  are  entitled  to  the  reversion  under  the  sta- 
tute.    He  has  since  married  the  defendant  Jennie  Bock, 
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and  she  ha^  lived  .upon  the  property  from  the  date  of  the 
marriage.  At  the  time  the  title  was  actquired  by  his  first 
wife,  it  was  subject  to  a  mortgage  executed  by  her  grant- 
ors. Sometime  subsequent  to  his  second  marriage,  he 
paid  the  remainder  due  upon  the  mortgage  and  took  an 
assignment  thereof.  Three  years  later,  he  borrowed 
money  of  the  plaintifif  and  assigned  the  mortgage  and  the 
note  thereby  secured  as  security  for  the  new  loan.  The 
present  suit  is  brought  to  foreclose  the  mortgaga 

It  is  clear  that  the  defendant  Jennie  Bock  was,  at  the 
time  the  mortgage  was  assigned  to  the  plaintifif,  and  still 
is,  entitled  to  claim  a  homestead  in  the  life  estate  held  by 
her  husband.  Dennis  v.  Omahu  Na4;.  Bank,  19  Neb.  675; 
Giles  V.  Miller  J  36  Neb.  346;  KencUill  v.  Powers,  96  Mo. 
142,  8  S.  W.  793;  Deere  v.  Chapman,  25  111.  610;  Beranek 
V.  Beranek^  113  Wis.  272,  89  N.  W.  146.  The  question 
arises  at  once,  therefore,  whether  the  reassignment  to 
plaintifif  amounted  to  an  incumbrance  of  the  homestead 
within  the  purview  of  section  4,  chapter  36,  CJompiled 
Statutes  (Annotated  Statutes,  6203),  as,  if  such  is  the 
case,  the  mortgage  is  not  enforceable,  as  against  the  life 
estate,  for  the  reason  that  the  defendant  Jennie  Bock  did 
not  join  in  such  assignment  It  is  undoubtedly  a  general 
rule  that  where  a  tenant  for  life  pays  ofif  a  mortgage  or 
other  charge  upon  the  entire  estate,  he  is  presumed  to  do 
so  for  his  own  benefit,  and  may  preserve  and  enforce  the 
lien  for  reimbursement  over  and  above  the  proportion  of 
the  debt  which  he  is  bound  to  contribute.  Equity  will 
prevent  a  merger  in  such  cases,  in  furtherance  of  the  in- 
tention of  the  person  who  pays  ofif  the  mortgage,  and  will 
presume  an  intention  to  preserve  the  lien,  where  mani- 
festly for  his  benefit  and  advantage,  although  he  may,  in 
form,  have  discharged  it.  2  Pomeroy,  Equity  Jurispru- 
dence, sec.  799.  But  his  right  to  preserve  and  enforce  the 
lien  exists  for  the  purpose  of  reimbursement  or  contribu- 
tion only.  He  can  not,  in  the  absence  of  intervening  inter- 
ests or  other  special  circumstances  requiring  that  the  lien 
be  kept  in  force,  a49sert  it  generally  as  a  charge  upon  the 
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whole  estate,  including  his  estate  for  life,  especially  where 
the  result  would  be  unjust  or  inequitable.  In  such  cases, 
he  has  no  legitimate  interest  in  keeping  it  aliva 

"When  the  estate  has  no  connection  with  other  interests, 
what  motive  can  a  man  have,  who  owns  the  equity  of  re- 
demption, and  purchases  in  a  subsisting  mortgage,  to  keep 
this  mortgage  alive  in  his  own  hands,  against  his  own 
estate?  *  *  *  It  could  not  be  of  any  use  but  a  mis- 
chievous one,  as  against  subsequent  purchasers  or  encum- 
brancers, and  for  such  a  purpose,  the  merger  is  not  to  be 
prevented,  nor  the  charge  upheld  by  the  aid  of  this  court" 
Starr  v.  Ellis,  6  Johns.  Ch.  (N.  Y.)  ♦393.  He  will  not 
even  be  allowed  to  keep  it  alive  for  the  sole  purpose  of 
throwing  the  whole  burden  upon  the  reversioner,  taking 
an  alignment  and  keeping  it  outstanding  during  the  con- 
tinuance of  his  estata  Lamson  v.  Drake ,  105  Mass.  564. 
So  far  as  his  estate  or  interest  is  concerned,  in  the 
absence  of  intervening  interests  or  other  special  circum- 
stances making  such  result  ine<iuitable,  the  lien  is  ex- 
tinguished. Singleton  v.  Singleton,  60  S.  Car.  216,  38  S. 
E.  462;  Miller  v.  Miller,  22  Misc.  Kep.  (N.  Y.)  582,  49  N. 
Y.  Suppi  407. 

"A  court  of  equity  will  keep  an  incumbrance  alive  or 
consider  it  extinguished,  as  will  l)est  serve  the  purposes 
of  justice  and  the  actual  and  just  intention  of  the  party. 
The  intention,  however,  must  be  innocent,  and  injurious 
to  no  one"  Andnis  v.  Vreeland,  29  N.  J.  Eq.  394.  In 
the  case  at  bar,  to  keep  the  lien  alive,  as  to  the  life  estate  of 
the  husband,  could  not  fail  to  operate  injuriously  to  the 
wife,  and  the  sole  interest  which  the  husband  could  have 
had  in  preserving  the  charge  for  any  purpose  beyond  reim- 
bursement out  of  the  reversion  for  the  proportion  justly 
chargeable  thereon,  was  to  enable  him  to  borrow  money 
upon  his  life  estate  and  pledge  it  for  payment  thereof, 
without  his  wife^s  concurrence  and  in  fraud  of  her  home- 
stead rights.  An  intention  to  prevent  merger  for  such  a 
purpose  will  not  be  countenanced  in  a  court  of  equity. 
Equity  will  look  at  the  sul>stance,  rather  than  the  form; 
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and,  in  subetance,  the  subsequent  assignment  of  the  whole 
charge  is  the  creation  of  a  new  incumbrance  upon  the  life 
estate.  No  refinements  of  equity  will  be  permitted  to  cir- 
cumvent the  expri^s  and  salutary  requirement  that  the 
wife  must  concur  in  the  incumbrance  of  the  homestead. 
Jenkins  v.  Simmons^  37  Kan.  496, 15  Pac.  522;  Campbell  v. 
Bahcock,  27  Wis.  512;  Spencer  v.  Fredendall,  15  Wis, 
♦666 ;  Barber  v.  Babel,  36  Cal.  11.  In  several  of  these  cases 
the  very  doctrine  that  equity  will  prevent  a  merger,  relied 
upon  in  the  case  at  bar,  was  urged  as  a  ground  for  enab- 
ling the  husband,  acting  alone,  to  revive  or  reissue  an  in- 
cumbrance upon  the  homestead  which  he  had  paid. 

But  counsel  contend  that  a  distinction  is  to  be  made  in 
the  case  at  bar  by  reason  of  the  fact  that  the  husband 
took  an  assignment  at  the  time  he  paid  the  mortgage  debt. 
They  say : 

"Where  he  takes  an  assignment^  it  does  not  merge  in 
any  degree,  but  remains  as  distinct  as  if  it  was  in  tlie 
hands  of  the  assignor,  or  as  it  might  have  been  in  tlie 
hands  of  the  assignee,  had  he  no  other  interest  in  the 
property/' 

Taking  an  assignment  is  merely  evidence  of  the  inten- 
tion with  which  the  incumbrance  was  paid.  It  is  not  the 
assignment,  but  the  intention  and  the  interest  of  the  party, 
which  prevents  merger.  If  one  pays  off  a  mortgage  or 
other  charge  upon  his  own  estate,  or  upon  the  entire  estate 
for  the  protection  of  his  individual  estate  or  interest,  he 
may  often  keep  the  charge  alive,  as  to  such  individual 
estate  or  interest,  by  taking  an  assignment  which  makes 
his  intention  manifest.  But  if  the  preservation  of  the 
lien  as  to  such  estate  or  interest  would  operate  fraudu- 
lently or  inequitably,  it  ^-ill  not  be  permitted,  and  the 
lien  will  be  deemed  extinguished,  so  far  as  it  covered,  and 
to  the  proi)ortion  chargeable  ui>on,  the  individual  estate  w 
interest  of  the  person  paying  it  olff,  notwithstanding  the 
assignment  Atherton  v.  Toney,  43  Ind,  211;  Mw^e  v. 
Olive,  114  la.  650,  87  N.  W.  720;  Frey  v.  Vanderhoof,  15 
Wis.  397.    In  Atherton  v.  Toney,  swpra,  the  court  said : 


Vol.  69]  JANUARY  TERM,  1903.  3«9 


Downing  y.  Hartshorn. 


"To  allow  the  appellee,  Toney,  to  buy  in  the  outstanding 
obligation,  to  secure  which  the  mortgage  was  given,  and 
use  it  a8  a  set-off  against  a  note  given  for  the  purchase 
money,  would  enable  him  to  hold  the  whole  interest  in  the 
land,  when  he  purchased  only  the  equity  of  redemption. 
It  would  give  him  the  benefit  of  a  covenant  against  in- 
cumbrances when  none  was  made.  It  would  enable  a 
purchaser  of  an  equity  of  redemption  on  a  credit,  at  a 
price  equal  to  an  outstanding  mortgage  given  to  secure  a 
note  •  *  *  of  the  seller,  to  defeat  the  collection  of 
the  purchase-money  by  buying  up  and  taking  an  assign- 
ment of  the  debt  and  using  it  as  a  set-off,  and  thus  secure 
the  property  at  one-half  of  the  purchase-price.  That 
would  not  be  for  an  innoi*ent  purpose." 

However  convenient  it  might  sometimes  be  for  hus- 
bands, and  however  much  they  might  deem  it  to  their  in- 
terest, to  be  able,  when  once  the  homestc^ad  had  become 
Hubject  to  an  incumbrance,  to  take  an  assignment  up<^n 
payment  thereof  and  revive  the  incumbrance,  as  their 
debt«  or  future  necessities  might  re<iuire,  without  the 
necessity  of  consulting  their  wives,  a  court  of  equity  can- 
not be  asked  to  sanction  such  proceedings.  We  think, 
therefore,  that  the  assignment  of  the  mortgage  to  the 
plaintiff  was  ineffectual,  as  to  the  life  estate  of  the  hus- 
band, and  that  the  mortgage  is  not  enforceable  against 
that  estata 

A  further  question  is  raised,  how  far  the  mortgage  is 
enforceable  in  this  suit  as  against  the  holders  of  the  re- 
version, who  are  infants.  It  is  urged,  on  their  behalf,  that 
when  their  father,  who  was  tenant  for  life,  paid  off  the 
outstanding  incumbrance,  he  must  be  held  to  have  done 
so,  and  to  have  held  it,  for  the  benefit  of  the  reversioners 
as  well  as  for  his  own  benefit,  and  that  they  w^ere  entitled 
to  an  election  whether  to  contribute  the  proportion  justly 
chargeable  upon  the  reversion,  before  the  tenant  for  life 
could  make  use  of  the  incumbrance  for  his  own  purposes. 
It  is  urged  also  that  the  reversioners,  being  infants,  have 
not  had  this  election  afforded  them.  But  we  think  the 
27 
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rulo  that  a  tenant  for  life  who  buys  in  an  outstanding  in- 
cumbrance is  regarded  as  holding  it  for  the  benefit  of  the 
I'eversioner  as  well  as  for  his  own  benefit,  means  only  that 
he  will  not  be  permitted  to  acquire  an  adverse  title  by  or 
through  such  purchase,  or  otliorwise  cut  out  the  reversion- 
er's right  of  contribution,  without  affording  the  latter  an 
opportunity  to  redeem.  Where  the  mortgagee  has  the 
legiil  title  and  tlie  mortgagor  only  an  equity  of  redemption, 
a  tenant  for  life  who  acquires  the  mortagee's  title  and 
claims  possc^ssicm  under  it  is  misusing  his  possession.  If 
in  any  other  way  he  tiikes  advantage  of  his  i)oss(«sion  and 
of  his  purchase  of  the  outstanding  incumbrance  to  obtain 
an  adverse  title,  he  is  abusing  the  advantage  which  his 
poss(»ssion  gives  him.  In  such  cases,  equity  requires  him 
to  hold  the  new  title  for  the  benefit  of  the  reversioner,  and 
the  latter  may  sue  to  establish  the  trust  and  to  be  per- 
mitted to  riHieem.  The  tenant  for  life,  in  the  case  at  bar, 
had  the  right  to  be  reimbursed,  out  of  the  reversion,  for 
the  proportion  of  the  amount  paid  in  discharging  the 
incumbrance  which  was  justly  chargeable  ui)on  the  re- 
version. For  that  purpose,  the  mortgage,  in  his  hands, 
was  still  a  lien.  He  could  have  brought  suit  to  enforce 
this  lien  by  compelling  the  reversioners  to  redeem  and 
subject  the  property  to  payment  of  the  charge  if  they  did 
not.  This  right  he  assigiied  to  the  plaintiff,  and  we  think 
the  latter  may  foreclose,  as  against  the  reversion,  for  the 
proportion  for  which  it  is  liable. 

It  is  urged  also  that  an  admission  that  no  proceedings 
at  law  had  been  had  for  collcn-ticm  of  the  claim  secured 
by  the  mortgage  was  not  binding  upon  the  infant  defend- 
ants. But  we  need  not  examine  this  matter,  as  there  must 
be  a  further  bewaring,  and  additional  findings,,  and  the 
question  is  not  likely  to  arise  again. 

We  recommend  that  the  decree  be  reversed  and  the  canBe 
remanded  witli  directions  to  find  the  proportion  of  the 
incumbrance  paid  off  by  James  H.  Bock  which  is  justly 
chargeable  upon  the  reversion,  to  enter  decree  of  fore- 
closure against  the  defendants  Royal  Bock  and  JmneB 
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Bock,  Jr.,  therefor,  and  to  dismiss  the  petition  as  to  the 
defendants  James  H.  Bock  and  Jennie  Bock. 

DuPFiB  and  Kiekpatrick,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  find  the  pro- 
portion of  the  incumbrance  paid  off  by  James  H.  Bock 
which  is  justly  chargeable  upon  the  reversion,  to  enter 
judgment  of  foreclosure  against  the  defendants  Royal 
Bock  and  James  Bock,  Jr.,  therefor,  and  to  dismiss  the 
petition  as  to  the  defendants  James  H,  Bock  and  Jennie 
Bock. 

Ebvbrsed  with  instructions. 


Allbn  C.  Abbott  v.  P.  N.  Campbelu 

Filed  Junb  8,  1903.    No.  12,867. 

L  Verification.  A  veriflcation  of  a  pleading  need  not  be  in  the  exact 
words  of  the  statute;  it  is  sufficient  if  the  substance  of  the  statu- 
tory requirements  is  fairly  set  forth. 

a. .  The  word  "instrument"  imports  a  writing.  Hence  a  verifica- 
tion by  an  attorney,  in  an  action  upon  an  instrument  for  the  pay- 
ment of  money  only,  is  not  defective  because  it  fails  to  state 
expressly  that  the  instrument  sued  on  is  in  writing. 

Error  to  the  district  court  for  Loup  county :  John  R. 
Thompson,  District  Judge.    Affirmed. 

Alphonao  M.  Bobbins^  for  plaintiff  in  error. 

A.  S.  Moon  and  Elliott  J.  Clements^  contra. 

Pound,  O. 

While  we  may  suspect  that  the  real  object  of  the  peti- 
tion in  error  is  time,  its  professed  purpose  is  to  challenge 
the  Bulficiency  of  the  verification  of  the  plaintiflf^s  peti- 
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tion;  the  trial  court,  having  refused  to  strike  such  peti- 
tion from  the  flies,  rendered  judgment  upon  defendant's 
failure  to  plead  thereto.  The  petition  is  verified  by  an 
attorney,  who  sets  forth,  among  other  things,  that  the 
action  is  founded  "upon  a  contract  for  the  payment  of 
money  only,  and  such  instrument  is  in  my  possession." 
This  verification  is  objected  to  because  it  does  not  state 
that  the  action  is  founded  upon  a  "written  instrument 
for  the  payment  of  money  only"  as  required  by  section 
120  of  the  code.  We  see  no  merit  in  the  objection.  A 
verification  of  a  pleading  need  not  be  in  the  exact  words  of 
the  statute.  It  is  sufficient  if  the  substance  of  the  statu- 
tory requirements  is  fairly  set  forth.  If  there  could  be 
any  doubt  as  to  this,  sections  1  and  145  of  the  code  should 
suflice  to  obviate  it  The  verification  in  the  case  at  bar 
expressly  states  that  the  contract  for  payment  of  money 
only,  upon  which  suit  is  brought,  is  an  "instrument"  But 
the  word  "instrument''  imports  a  waiting.  Hoag  v.  Ho\f> 
ard,  55  Cal.  564;  16  Am.  &  Eng.  Ency.  Law  (2d  ed.),  824. 
Hence  the  verification  is  not  defective  because  it  fails  to 
state  expressly  that  the  instrument  sued  on  is  written. 
We  recommend  that  the  judgment  be  affirmed. 

DuFFiE  and  KiRKPATBicnK,  CC,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Knights  of  the  Macoabehs  op  the  World  v.  Louise 

NiTSCH. 

Fnjs)  June  3,  1903.    No.  12,897. 

1.  Fraternal  Beneficiary  Associations:  Statute.  Section  112,  chapter 
48,  Compiled  Statutes,  applies  to  fraternal  beneficiary  associations 
organized  under  the  laws  of  other  states,  as  well  as  to  those 
organized  under  the  laws  of  this  state. 
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2. : .  Obligation  of  CJontbacts.  The  provision  in  said  sec- 
tion that  before  any  amendment  to  or  alteration  in  the  constitu- 
tion or  by-laws  of  such  an  association  shall  take  effect  or  be  in 
force  a  copy  of  the  amendment  or  alteration,  duly  certified,  must 
be  filed  with  the  auditor  of  public  accounts,  is  not  unconstitu- 
tional, as  Impairing  the  obligation  of  contracts,  when  applied  to 
a  benefit  certificate  issued  prior  to  .the  statute  and  expressly  sub- 
ject to  all  future  changes  in  or  amendments  to  the  by-laws  of  the 
association. 

Erkor  to  the  district  court  for  Hall  county :  Jambs  N. 
Paul,  Districjt  Judge.    Affirmed. 

Adolphus  R.  Talbot  and  Thomns  S.  Allen,  for  plaintiff  in 
error. 

William  H.  Thompson  and  W.  H.  Piatt,  contra. 

Pound,  C. 

One  August  C.  Nitsch  became  a  tnember  of  the  Knights 
of  the  Maccabees  of  the  World,  a  fraternal  beneficiary-  as- 
sociation organized  under  the  laws  of  another  state,  but 
duly  authorized  to  do  business  in  this  state,  and  as  such 
meml)er  received  a  benefit  certificate  providing  for  the  pay- 
ment of  certain  sums  to  his  wife  in  case  of  liis  death.  He 
became  a  member  and  received  his  certificate  in  the  year 
1892.  He  died  in  1902,  and  this  suit  is  brought  by  his 
widow,  as  beneficiary,  to  re<*over  upon  the  certificate.  The 
defendant  sets  up  a  violation  of  a  by-law  of  the  associa- 
tion wherein  it  is  provided,  that  in  case  a  member  shall 
commit  suicide,  whether  sane  or  insane,  his  certificate 
shall  be  forfeited.  At  the  time  Nitsch  l>ecaine  a  member, 
the  provision  in  question  was  not  contained  in  the  by-laws 
of  the  association.  There  was  a  provision,  however,  that 
the  certificate  should  be  subject  to  any  and  all  amendments 
to  or  alterations  of  the  constitution  or  by-laws  of  the  so- 
ciety thereafter  to  be  made.  From  time  to  time,  a  number 
of  successive  amendments  to  the  by-laws  were  adopted 
providing  that  if  the  holder  of  the  certificate  should  corn- 
nut  suicide,  whether  sane  or  insane,  within   a  certain 
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period  after  the  issuance  of  the  certificate,  such  certificate 
should  be  forfeited.  Finally,  the  amendment  now  relied 
upon  was  adopted,  whereby  it  was  provided  that  suicide, 
sane  or  insane,  at  any  time  should  be  ground  for  forfeit- 
ure. None  of  the  prior  amendments  are  available  by  way 
of  defense  in  the  present  case,  for  the  reason  that  all  of 
them  prescribcNi  a  p<*riod  less  than  that  which  had  elapsed 
from  the  issuance  of  the  certificate  at  the  time  Nitsch 
comnytt«l  suicide.  The  amendment  set  up  in  the  answer 
of  the  defendant  and  now  relied  upon  was  adopted  sub- 
scHjuent  to  se(*tion  112,  chapter  43,  r/f)mpiled  Statutes  (An- 
notated Statut(*s,  (5504),  and  it  appears  affirmatively  from 
the  pl(*adings  that  no  copy  thereof  was  filed  with  the 
auditor  of  public  accounts  as  required  by  said  section. 
TTpon  this  ground  the  trial  court  held  tliat  said  by-law  was 
not  avaihible  to  the  association  as  a  defense  and  rendered 
judgment'for  the  plaintiff. 

We  think  the  ruling  of  the  trial  court  was  correct  It 
is  urged  on  In^iaJf  of  the  defcmdant  that  said  section  does 
not  apply  to  fraternal  beneficiary  associations  organized 
under  the  laws  of  other  states,  but  has  reference  only  to 
those  organized  under  the  laws  of  this  state,  pursuant  to 
section  110  of  said  chapter  43 ;  and  that  even  if  such  section 
properly  construed  does  apply  to  societies  organized  under 
the  laws  of  other  states,  the  provision  that  before  any 
amendment  to  or  alteration  in  the  constitution  or  by-laws 
of  such  an  association  shall  take  effect  or  be  in  force,  a  copy 
of  the  amendment  or  alteration,  duly  certified,  must  be 
fik^  witli  the  auditor  of  public  accounts,  is  unconstitu- 
tional as  impairing  the  obligation  of  contracts,  when  ap- 
plied to  a  benefit  certificate  issued  prior  to  the  statute  and 
expressly  subject  to  all  future  changes  or  amendments. 
Neither  of  these  contentions  is  well  founded.  Said  section 
112  expressly  refers  to  "every  such  society."  If  we  take 
this  to  refer  to  the  societies  last  mentioned  in  the  act  it 
clearly  embraces  all  organizations  of  the  kind  doing  busi- 
ness in  the  state,  whether  foreign  or  domestic,  because  sec- 
tion 111,  just  preceding,  expressly  governs  "all  societies, 
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orders  and  aBsociations  contemplated  in  this  act"  The 
act  contains  provisions  as  to  the  manner  in  which  foreign 
beneficiary  associations  shall  obtain  permission  to  do  busi- 
ness in  this  state  and  also  prescribes  the  manner  in  which 
domestic  associations  shall  be  organized.  There  is  nothing 
in  said  section  112,  nor  in  any  i>art  of  the  act,  to  indicate 
any  intention  to  limit  the  provisions  of  that  section  to 
domestic  associations.  As  to  the  other  objection,  we  may 
admit  that  an  amendment  to  the  by-laws,  properly 
adopted,  would  have  been  binding,  although  adopted  sub- 
sequent to  the  issuance  of  the  certifi[cate.  This  was  clearly 
a  imrt  of  tlie  contract  between  Nitsch  and  the  association. 
But  such  contract  went  no  further  than  to  provide  for  the 
eflFect  of  a  subsequent  amendment  when  adopted  and  put  in 
force.  There  was  no  agre(^ment  with  reference  to  the  man- 
ner in  which  such  changes  should  be  made.  That  was  a 
matter  which  the  state  had  a  right  to  regulate  and  did 
regulate  by  said  section  112.  When,  after  the  enactment 
of  said  section,  the  association  desired  to  amend  its  by- 
laws, it  had  only  to  record  the  amendment  in  the  manner 
prescribed  by  the  statute.  It  is  well  settled  that  statutes  re- 
quiring instruments  to  be  filed  or  recorded  and  making 
them  invalid  or  postponing  them  to  instruments  subse- 
quently -executed,  in  case  they  are  not  so  filed  or  recorded, 
are  not  unconstitutional,  as  impairing  the  obligation  of 
contracts,  with  respect  to  pre-existing  instruments.  JacTc^ 
son  V.  Lamphire,  3  Pet.  (U.  S.)  280;  Vance  v.  Va/nce,  108 
U.  S.  514;  Weil  v.  State,  46  Ohio  St  450,  21  N.  E.  643; 
Bird  V.  Keller  J  77  Me.  270;  Stafford  v.  Lick,  7  Oal.  479; 
Varick  v.  Briggs,  6  Paige  Ch.  (N.  Y.)  323. 
We  therefore  recommend  that  the  judgment  be  aflQrmed. 

DuFFiB  and  Kikkpateick^  C5C.,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
i^inion,  the  judgment  of  the  district  court  is 

Ajtfibmbd. 
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State  of  Nbbil\ska,  ex  bel.  Edward  D.  Davis^  relator, 
V.  Peter  Mortbnsbn  et  au,  Constituting  the  Board 
OF  PiTBuo  Lands  and  Buildings  of  the  State  of 
Nebraska,  respondents. 

Filed  June  11,  1903.    No.  13,207. 

1.  Contract:    Constbuction.    A     construction    that    will     completely 

emasculate  a  clause  of  a  contract  will  not  be  adopted,  if  any  other 
r^^onable  construction  is  admissible. 

2.  Board  of  Public  Iiands  and  Buildings:   Manageio:i7t  of  Penitbn- 

TiABT.  The  board  of  public  lands  and  buildings  is  vested  with  the 
general  management  and  control  of  the  penitentiary  and  may, 
in  its  discretion,  let  out  by  contract  the  labor  of  any  or  all  the 
convicts. 

3.  — ; :    Contract  fob  Convict  Labor.     A  written  contract  for  the 

hiring  of  convict  labor,  drawn  under  the  provisions  of  section  16, 
chapter  86,  Compiled  Statutes,  is.  not  valid  unless  executed  by  the 
warden  of  the  penitentiary,  and  approved  by  the  governor  and  the 
board  of  public  lands  and  buildings. 

4. .     The  alleged  contract  upon  which  this  action  is  grounded 


would,  if  valid,  impose  no  active  duties  upon  the  board  of  public 
lands  and  buildings. 

5.  Mandamus:  Public  Corporation.  The  courts  will  not  by  means  of 

the  writ  of  mandamus  compel  municipal  or  public  corporations  to 
perform  specifically  their  ordinary  business  contracts. 

6.  Action  at  Law  Against  State.    A  sovereign  state  can  not  be  sued  in 

its  own  courts  without  its  consent  This  state  has  in  a  measure 
waived  its  preropative;  it  has  given  its  consent  to  be  sued,  but 
only  in  the  cases  mentioned  in  section  1106  of  the  code.  The 
present  action  does  not  fall  within  the  provisions  of  that  section. 

7. :    JuRifiincTioN.     This  court  has,  under  the  existing  law,  no 

Jurisdiction  of  an  action  brought  against  the  state  to  enforce 
specific  performance  of  a  contract,  or  for  any  other  purpose. 

8.  — .    A  contract  with  the  board  of  public  lands  and  buildingB  for 

the  leasing  of  convict  labor  is  in  substance  a  contract  with,  the 
state;  and  an  action  against  the  members  of  the  board  to  compel 
specific  performance  of  such  a  contract  is  in  substance  an  action 
against  the  state. 

9.  Board  Acts  for  State.    The  state,  like  an  individual  or  private  cor- 

poration, may  refuse  to  keep  its  engagements;  and  the  board  of 
public  lands  and  buildings,  as  a  governmental  agency  having  fall 
authority  in  all  matters  relating  to  the  management  of  the 
penitentiary,  is  vested  with  power  to  determine  whether  a  ooa- 
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tract  far  tlie  leasing  of  convict  labor  shall  be  kept  or  broken. 
The  action  of  the  members  of  the  board  in  the  matter  is  the 
action  of  the  state;  their  determination  is  its  determination. 

Original  application  for  a  writ  of  mandamus  to  compel 
the  state  board  of  public  lands  and  buildings  to  perform 
a  contract  for  the  hiring  of  convict  labor.    Writ  denied. 

George  E.  EdgeVj  for  relator. 

Frank  N.  Proutj  Attorney  Generalj  and  Charles  0. 
Whedon,  contra^ 

SUMJVANj  O.  J. 

,  In  this  case  the  relator,  Davis,  seeks  by  means  of  the 
writ  of  mandamus  to  compel  respondents,  who  constitute 
the  state  board  of  public  lands  and  buildings,  to  perform 
a  contract  for  the  hiring  of  convict  labor.  Two  members 
of  the  board,  Mr.  Mortensen  and  Mr.  Folmer,  admit  the 
execution  of  the  alleged  contract,  assert  its  validity,  and 
say  they  are  ready  and  willing  to  comply  with  its  terms. 
The  other  two  members,  Mr.  Marsh  and  Mr.  Prout,  in 
effect,  deny  that  the  contract  is  valid  and  insist  that,  if 
valid,  it  cannot  be  enforced  by  mandamus.  The  Lee  Broom 
&  Duster  Company,  a  corporation  having  a  prior  contract 
for  convict  labor,  has  intervened  in  the  action,  on  the 
theory  that  the  allowance  of  the  writ  would  be  prejudicial 
to  its  rights.  The  intervener's  contract  is  in  port  as  fol- 
lows : 

"Articles  of  agreement  made  in  duplicate  and  entered 
into  this  first  day  of  April,  A.  D.  1902,  by  and  between 
E.  D.  Davis,  Warden  of  the  Nebraska  State  Penitentiary, 
party  of  the  first  pari;,  and  Lee  Broom  &  Duster  Co.,  in- 
'  corporated,  of  Davenport,  Iowa,  party  of  the  second  part, 
witnesseth :  That  said  parties  agree  as  follows : 

"1.  That  party  of  the  first  part  shall  furnish  to  said 
party  of  the  second  part,  one  hundriHl  and  twenty-five 
(125)  convicts,  in  the  Nebraska  State  Penitentiary,  to 
carry  on  the  broom  and  whisk-broom  business  for  manu- 
facturing purposes. 
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"2.  That  should  party  of  the  second  part  have  use  for 
more  than  125  convicts,  then,  at  its  option,  party  of  the 
first  part  shall  furnish  party  of  the  second  part  additional 
convicts  not  exceixling  in  number  250,  in  preference  to  any 
other  employment  of  such  convicts,  save  for  such  work  as 
convicts  are  now  employed  in  and  about  the  prison,  in  the 
I>erformance  of  menial  prison  duties." 

It  can  hardly  be  doubted  thj.t  by  the  second  clause  of 
this  contract  tlit*  option  is  given  to  the  intervener  and  not 
to  the  warden,  who  is  described  as  the  party  of  the  first 
part.  It  would  be  an  exceedingly  awkward  and  inaccurate 
use  of  langimge  to  say  that  the  warden  shall,  at  his  option, 
etc.  Besides  such  a  construction  is,  on  practical  grounds, 
inadmissible.  Give  the  warden  the  option  and  the  inter- 
vener the  riglit  to  determine  whether  it  has  use  for  ad- 
ditional convicts,  and  the  clause  is  completely  emascu- 
lated. 

There  are  now  in  the  penitentiary  280  convicts,  100  of 
whom  are  performing  menial  prison  duties.  The  others 
are  in  the  service  of  the  intervener.  The  contract  which 
the  relator  is  seeking  to  enforce  is  as  follows : 

"This  article  of  agreemont  made  in  triplicate  copies  and 
entered  into  this  first  day  of  April,  1903,  by  and  between 
A.  D.  Beemer,  AYarden  of  the  Nebraska  State  Penitentiary, 
party  of  the  first  part,,  and  Edward  D.  Davis,  party  of  the 
second  part,  witnessetb : 

"1.  That  said  party  of  the  first  part  shall  furnish  to  said 
party  of  the  second  part  thirty-five  (35)  convicts  now  con- 
fined in  the  Nebraska  State  Penitentiary,  to  carry  on  the 
business  of  a  button  manufacturing  company. 

"2.  That  during  the  continuance  of  this  contract  no  con- 
vict assigned  to  said  party  of  the  second  part  shall  be  taken 
away  from  him  and  assigned  to  other  trades  without  the 
consent  of  both  parties  hereto. 

"3.  That  during  the  continuance  of  this  contract  whether 
or  not  party  of  the  second  part  shall  be  working  convicts 
in  excess  of  this  contract  or  not,  no  convict  once  assigned 
to  said  second  party  shall  be  taken  from  him  and  assigned 
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to  other  work  without  the  consent  of  the  party  of  the 
second  part 

"4.  The  said  party  of  the  second  part  shall  have  the  ex- 
elnsive  control  of  convicts  assigned  to  this  contract  sub- 
ject to  the  rules  and  regulations  and  discipline  of  the  Ne- 
braska State  Penitentiary. 

"5.  Convicts  who  shall  be  sick  or  undergoing  punish- 
ment shall  be  returned  to  second  party  when  fit  for  duty. 

"6.  A  day's  labor  between  October  first  and  April  first 
shall  be  eight  hours  and  between  April  first  and  October 
first  shall  be  ten  hours  provided,  that  when  convicts  are 
doing  task  work^  then  whenever  any  convict  shall  have 
completed  his  day's  work,  if  it  be  before  the  end  of  the 
day's  work,  it  is  agreed  that  he  has  completed  a  full  day's 
[work]  and  payment  shall  be  made  by  the  said  second  party 
for  the  same  as  a  full  day's  work. 

"7.  That  when  any  convict  is  withdrawn  from  this  con- 
tract by  reason  of  death  or  pardon  or  expiration  of  time  of 
sentence^  the  party  of  the  first  part  shall  assign  an  equal 
numl>er  of  other  convicts,  which  shall  be  selected  by  said 
party  of  the  second  part  from  those  unemployed. 

"8.  That  the  day's  labor  under  this  contract  shall  be 
each  day  of  the  year  excepting  Sundays  and  all  legal  holi- 
days. 

"9.  The  party  of  the  second  part  shall  have  the  exclusive 
right  to  maintain  a  butt-on  factory  for  manufacturing  pur- 
poses in  said  penitentiary  with  said  convict  labor. 

"10.  The  party  of  the  first  part  shall  assign  to  the  party 
of  the  second  jmrt,  suitable  room,  in  which  to  manufacture 
buttons,  to  card  and  prepare  them  for  shipment  and  fur- 
nish steam  and  heat-€uid  power  not  to  exceed  one-horse 
power  to  each  five  (5)  men  employed,  which  shall  be  fur- 
nished said  party  of  the  second  part  free  of  charge,  but  any 
additional  horse  power  furnished  at  the  request  of  the 
second  party,  shall  be  furnished  at  the  rate  of  fifty  cents 
per  horse  power,  per  day,  over  and  above  the  one  horse 
power  to  each  five  convicta 

"11.  That  all  work  performed  under  this  contract  shall 
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be  under  the  supervision  of  a  foreman  furnished  by  party 
of  the  second  part,  and  the  party  of  the  first  part  guaran- 
tees unto  the  party  of  the  second  part,  that  all  .work  shall 
be  executed  as  directed  by  said  foreman,  and  that  under  no 
circumstances  will  the  warden  allow  prisoners  to  slight 
their  work  or  turn  out  poor  careless  work;  party  of  the 
second  part  shall  not  be  compelled  to  pay  for  such  slight- 
ing of  the  work,  or  for  careless  work  so  sb  aforesaid. 

"12.  That  should  any  convict  employed  by  the  party  of  the 
second  part  be  unable  to  learn  and  master  the  button  trade 
or  should  any  convict  turn  out  poor  work,  he  shall  be 
transferred  and  the  party  of  the  second  part  shall  have  the 
privil^e  of  selecting  a  suitable  convict  from  those  unem- 
ployed to  fill  his  place. 

"13.  That  should  any  convict  employed  by  the  party  of 
the  second  part  be  or  become  unable  to  perform  his  daily 
task  on  account  of  sickness,  inability  or  other  reason,  or 
that  when  convicts  are  first  taken  to  work  and  are  unable 
to  complete  their  daily  task,  party  of  the  second  part  shall 
pay  party  of  the  first  part  only  for  that  portion  of  the  task 
or  day's  work,  performed  by  said  convict  on  that  day. 

"14.  That  said  party  of  the  first  part  shall  provide  neces- 
sary guard  and  keepers  for  the  supervision  of  the  convicts 
employed  under  this  contract  free  of  expense  to  the  party 
of  the  second  part,  which  said  guards  and  keepers  shall  at 
all  times  remain  under  the  official  control  of  the  warden 
of  said  penitentiary,  and  are  to  be  selected,  retained  or 
discharged  by  said  warden. 

"15.  Party  of  the  first  part  shall  keep  a  runner  in  said 
shop  to  perform  duties  for  the  state,  such  as  carrying  re- 
ports, books,  etc.,  to  deputy  warden's  office;  gathering  and 
distributing  laundry  for  convicts,  carrying  around  wash 
water  twice  a  day;  cleaning  up  shops  and  closets  daily 
and  other  necessary  jobs  that  the  guard  may  have  for  them 
to  do,  and  should  the  state  runner  have  any  surplus  time 
he  shall  perform  similar  duties  for  the  party  of  the  second 
part 

"16.  That  said  party  of  the  second  part  shall  pay  to  said 
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party  of  the  first  part  as  full  compensation  for  the  labor 
of  the  convicts  employed  under  this  contract,  and  power  to 
operate  the  machinery  used  in  the  manufacture  of  buttons^ 
and  to  properly  heat  the  room  occupied  by  such  manufac- 
tory in  said  prison  the  sum  of  fifty-five  (55)  cents  per 
day  for  each  and  every  convict,  which  sum  shall  be  re- 
ceived as  satisfaction  in  full  except  for  additional  power 
furnished  as  provided  for  in  section  10  of  this  article. 

"17.  The  party  of  the  second  part  agrees  to  pay  the 
party  of  the  first  part  for  the  labor  of  convicts  hired  under 
this  contract  on  the  10th  day  of  each  month  succeeding 
the  one  in  which  the  labor  or  service  has  been  i)erformed. 

"18.  TASK  FOR  CUTTERS. 

"That  the  daily  task  on  the  different  grades  of  buttons 
shall  be  as  follows : 

CUTTING  DISKS  OR  BLANKS  OUT  OP  SHELLS. 

16  line 117  oz task.  • 

18  line 124  oz " 

20  line 130  oz « 

22  line 148  oz " 

24  line 160  oz « 

"Provided  always  that  all  the  cutting  of  disks  or  blanks 
of  shell  shall  be  done  so  that  there  shall  be  no  waste  of  good 
material  of  shell.  The  cutting  shall  be  close  and  no  disk 
or  blank  shall  be  cut  out  of  the  shell  under  thickness  of 
three  lines,  known  in  button  manufacturing  rules. 

PACING  BUTTONS,  EXTRA  PINB^  45  GROSS  TASK. 

No.  2  supers 40  gross  task. 

No.  3        "     35      "        ** 

DRILLING. 

All  2  holes. 60  gross  task. 

All  4  holes 50      "  « 

"19.  All  tasks  or  day^s  work  not  herein  above  mentioned 
or  all  new  tasks  or  day's  work  needed  by  party  of  the  sec- 
ond part  shall  be  fixed  in  same  proportion  as  the  foregoing 
tasks  by  the  warden,  and  party  of  the  second  part  shall 
have  the  ri^t  at  any  time  to  put  in  any  new  or  improved 


382  NEBRASKA  REPORTS.  [VOL.  69 


State  T.  Mortensen. 


machinery,  and  the  warden  shall  arrange  a  task  satis- 
factory to  the  party  of  the  second  part  to  be  i)erformed 
on  such  machines  for  the  party  of  the  second  part 

"20.  That  in  case  of  a  serious  Are  or  other  inevitable  acci- 
dent in  prison  shops,  in  order  to  resume  operations,  the 
warden  shall  allow  the  party  of  the  second  part  a  reason- 
able time  to  procure  machinery  and  material  for  manufact- 
uring purposes. 

"21.  That  this  contract  is  drawn  with. the  provision  that 
in  case  the  United  States  Government,  or  the  State  of 
Nebraska,  shall  create  laws  hostile  to  prison  made  goods, 
or  restrict  the  sale  of  same,  or  to  brand  the  same  ^Prison 
Made'  then  the  party  of  the  second  part  shall  not  be  be- 
holden to  pay  the  within  mentioned  price  for  said  convict 
labor,  and  said  second  party  may  have  the  privilege  or 
option  to  cancel  this  contract 

"22.  This  contract  shall  take  effect  from  and  after  the 
15th  day  of  April,  1903,  and  remain  in  force  until  the  15th 
day  of  April,  1904,  with  the  privilege  to  the  party  of  the 
second  part  of  continuing  the  same  for  one  year  further 
unless  sooner  terminated  by  mutual  consent 

"23.  This  agreement  to  be  binding  upon  the  heirs,  execu- 
tors and  assigns  and  successors  of  the  respective  parties 
hereto. 

"In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  the  year  first  above  mentioned. 

"(Signed)  E.  D.  Davis, 


"Warden  Nehr.  State  Penitentiary. 
"In  presence  of 

"Approved  by  the  board  of  public  lands  and  buildings 
including  the  governor  of  the  state  of  Nebraska. 


^'Governor. 
"(Signed)  Petee  Moetensbn, 

"State  Treasurer. 
"(Signed)  Geo.  VV.  Marsh, 

"Secretary  of  iSftote 
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"(Signed)  F.  N.  Prout, 

^^ Attorney  General. 
"(Signed)  Geo.  D.  Follmeb^ 

^^Commissioner  of  Public  Lands  and  Buildings/' 

The  day  after  the  foregoing  instrument  was  signed 
the  intervener  exercised  the  option  given  it  by  the  second 
clause  of  its  contract  and  notified  the  warden  of  the  peni- 
tentiary that  it  had  use  for  seventy  additional  convicts. 
One  of  the  grounds  upon  which  relator's  application  is 
resisted  is  that  compliance  with  the  second  contract  would 
put  the  state  under  the  necessity  of  violating  the  first  In 
our  opinion  this  position  is  not  tenable:  The  intervener 
has,  under  the  contract,  no  claim  on  the  convicts  now  in 
the  penitentiary;  they  are  engaged  in  the  performance  of 
menial  prison  duties  and,  consequently,  it  would  not  be 
injured  by  the  assignment  of  them  to  the  relator.  TMiether 
by  reason  of  such  an  assignment  the  intervener  would  be- 
come entitled  to  the  service  of  new  convicts,  we  need  not 
determine;  that  question  is  not  before  us.  The  board  of 
public  lands  and  buildings  had  authority  to  let  out  the  serv- 
ices of  any  or  all  the  convicts.  If,  therefore,  the  relator's 
contract  had  been  duly  executed  it  would  have  been  valid. 
State  V.  Holcomh,  46  Neb.  612.  But  it  was  not  duly  exe- 
cuted. It  was  undoubtedly  drawn  under  section  16,  chapter 
86,  Compiled  Statutes  (Annotated  Statutes,  9699),  which 
is  as  follows : 

"It  shall  be  the  duty  of  the  warden,  with  the  approval 
of  the  governor  and  the  prison  inspectors,  to  provide 
labor  for  the  prisoiiei's  and  keep  them  in  industrial  em- 
ployment^ so  far  as  possible  and  for  the  greatest  practical 
profit  to  the  state  an^  the  general  welfare  and  health  of 
the  prisoners.  The  warden  may  manufacture  articles  for 
.use  in  the  prison  and  all  other  state  institutions,  or  let  the 
service  of  prisoners  for  such  purpose,  and  whenever  there 
shall  be  any  surplus  of  prison  labor  which  can  not  be  so 
utilized  to  advantage  or  profit,  the  warden  may  let  out  the 
setriGe  of  such  unemployed  or  idle  prisoners  for  a  term  of 
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years,  not  exceeding  three  years  at  any  one  time  or  for  any 
one  contract;  and  he  shall  be  charged  with  the  duty  of 
collecting  for  such  services  and .  collecting  all  other  debts 
due  to  the  state  under  his  administration.  When  the  serv- 
ice of  convicts  confined  in  the  penitentiary  is  let  out  by 
contract,  the  warden  shall  be  at  all  times  charged  with  the 
custody,  discipline,  control  and  safe  keeping  of  such  pris- 
oners  and  provide  them  with  board  and  clothing.  As 
rapidly  as  it  may  profitably  be  done,  the  state  shall  provide 
for  the  employment  of  the  labor  of  the  convicts  on  its  own 
account  to  the  end  that  the  state  may  eventually  provide 
means  for  the  employment  of  all  prisoners  without  the 
intervention  of  contractors;  and  the  warden  shall  be 
charg(  <1  with  the  duty  of  making  the  state  prison  as  nearly 
self-sii:  (aining  as  possible  and  of  promoting,  as  far  as  cir- 
cumstances will  permit,  the  welfare  of  the  convicts." 

This  section  clearly  contemplates  a  contract  to  be  made 
by  the  warden  and  approved  by  the  governor  and  the  board 
of  public  lands  and  buildings.  The  relator  does  not  allege 
that  he  made  any  contract  with  the  warden  or  that  the 
instrument  above  set  out  received  executive  approval.  It 
is  true  that  in  the  s6parate  answer  of  Mr.  Mortensen  and 
Mr.  Follmer  it  is  admitted  that  the  warden  and  governor 
were  present  when  the  contract  was  made  and  agreed  to  it, 
but  this  admission  is  not  binding  upon  either  Mr.  Marsh 
or  Mr.  Prout  and  can  not,  therefore,  be  regarded  as  an 
admission  by  the  board.  Upon  the  whole  record  it  is 
evident  that  the  signature  of  the  warden  and  the  approval 
of  the  governor  were  necessary  to  the  completion  of  the 
contract. 

But  assuming  that  the  contract  is  valid  we  do  not  see 
how  it  can  be  enforced  by  mandamus  against  respondents. 
It  purports  to  be,  not  their  contract,  but  the  contract  of  the 
warden;  the  duties  and  obligations  which  it  imposes  are 
imposed  upon  him  and  not  upon  them.  They  have  not 
obstructed  its  enforcement;  neither  have  they  done,  nor 
refused  to  do,  any  thing  in  violation  of  its  terms  and  con- 
sequently they  could  not,  in  any  view  of  the  case,  be  sub- 
jected to  coercive  process. 
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The  contract  purports  to  be  the  contract  of  the  warden, 
but,  assuming  it  to  be  valid,  it  is  in  truth  the  contiract  of 
the  state;  and  the  present  action  is  in  substance  a  suit 
against  the  state  for  specific  performanca  Hapgood  v. 
Southern,  117  U.  S.  52;  Ex  parte  Aijres,  123  U.  S.  443; 
People  V,  Dulaney,  96  111.  503;  Miller  v.  State  Board  of 
Agriculture,  46  W.  Va.  192;  Mills  Publishing  Go.  v.  Larra- 
bee,  78  la.  97;  BooA^d  of  Public  Works  v.  Ganvt,  76  Va. 
455 ;  13  Ency.  PI.  &  Pr.  654.  An  action  to  enjoin  state  offi- 
cers from  doing  acts  which  would  constitute  a  breach  of'a 
contract  with  the  state,  and  thus  indirectly  to  compel  spe- 
cific p(^rfomiance  was  held,  in  Ex  parte  Ayres,  supra,  to  be 
a  suit  against  the  state.  And  in  Hapgood  v.  Southern, 
supra,  it  was  decided  that  an  action  against  state  officers 
\&  an  action  against  the  state  where  the  things  required 
by  the  decree  to  be  done  are  the  very  things  which  when 
done  will  constitute  a  performance  of  the  state's  contract. 
It  was  held  in  People  v.  Dulaney,  supra,  that  the  courts 
have  no  authority  to  compel  by  mandamus  the  jyerformance 
of  a  business  contract  like  the  one  here  in  question ;  and 
such  si»ems  to  be  the  general  rule.  Parrott  v.  City  of 
Bridgeport,  44  ('onn.  180;  State  v.  Zanesville  &  Maysville 
Turnpike  Road  Co.,  16  Ohio  St.  308;  State  v.  Howa/rd 
County^  39  Mo.  375.  But  if  the  rule  wei-e  otJiei-wlse,  and  if 
the  contract  were  valid,  the  action  could  not  l)e  nmintained. 
It  is  inherent  in  the  nature  of  sovereignty  not  to  be  amen- 
able to  the  suit  of  an  individual  without  its  consx^it.  Davis 
V.  Gray,  83  U.  S.  203;  United  States  v.  Lee,  106  U.  g.  196; 
Poindcd'ter  v.  Greenhow,  109  U.  S.  63;  Cunningham  v. 
Macon  d  B.  R.  Co.,  109  U.  S.  446;  Commonwealth  v. 
Weller  &  Sons,  82  Va.  721.  A  state  may,  of  course,  lay  its 
sovereignty  aside  and  consent  to  be  sued  on  such  tenns 
and  conditions  as  it  may  prescribe.  This  state  has  in  a 
measure  waived  its  prerogative.  It  consents  to  be  sued  in 
the  cases  mentioned  in  section  1106  of  the  code.  "This 
section,"  says  Lake,  J.,  in  State  v.  Stout,  7  Neb.  89,  *'(lesig- 
nates  and  includes  all  the  various  claims  and  demands  on 
which  the  state  may  be  sued  and  also  the  courts  in  which 
28 


386  NEBRASKA  REPORTS.  [Vol.  69 


Edwards  t.  State. 


actions  thereon  may  be  brought."  The  provision  of  the 
constitution  in  relation  to  the  bringing  of  suits  against  the 
state  (section  22,  article  6)  is  not  self-executing;  legis- 
lative action  was  necessary  to  make  it  availabla  ChicagOj 
M.  &  St.  P.  R.  Co.  V.  State,  53  Wis.  509.  The  statute  gives 
no  remedy  against  the  state  by  mandamus  or  otherwise 
in  tide  court  {Ex  parte  Greene  d  Orahanij  29  Ala.  52); 
and  in  no  court  does  it  give  a  right  to  sue  upon  the  facts 
disclosed  by  the  present  record.  The  state,  like  an  individ- 
ual or  private  corporatioh,  may  refuse  to  keep  its  engage- 
ments; and  the  board  of  public  lands  and  buildings,  as  a 
governmental  agency  having  plenary  authority  in  all 
matters  pi^rtaining  to  the  control  and  management  of  the 
penitentiary,  is  vested  with  power  to  determine  whether 
the  state  will  perform  or  refuse  to  perform  its  contracts  for 
the  leasing  of  convict  labor.  The  action  of  the  members  of 
the  board  in  the  matter  is  the  action  of  the  state;  their 
determination  is  its  determination.  The  case  of  State  v. 
Toole,  26  Mont  22,  upon  which  counsel  for  relator  seem 
mainly  to  rely,  is  not  pertinent.  That  was  not  an  action  for 
specific  performance,  but  to  compel  certain  state  officers 
to  discharge  a  duty  specially  enjoined  upon  them  l)y 
statute.  In  refusing  to  sign  the  contract  in  question 
those  officers  did  not  do  the  will  of  the  state.  On  the 
contrary  they  refused  to  do  what  the  state  had  in  express 
terms  commanded  them  to  do.  The  distinction  between 
that  case  and  this  is  obvious. 
The  writ  is  denied. 

Wbttdenihk 


FnkNK  Edwards  v.  Statb  of  Nbbraska. 

Fdued  Junk  18,  1908.    No.  18,147. 

Bape.  Sections  11  o^r'  12  of  the  criminal  code  describe  three 
classes  of  crimes,  each  of  which  is  totally  distinct  from  the  other 
two.  The  second  clau..o  of  section  12  makes  it  unlawful  for  a  maa 
to  have  sexual  intercourse  with  a  female  child,  with  her  consent, 
whether  she  Is  or  is  not  his  daughter  or  sister. 
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3.  Leading  QuestloxuB.    The  trial  court  has  a  large,  though  not  an  un- 

limited, discretion  in  granting  or  refusing  permission  to  ask  a 
witness  leading  questions. 

8.  Harmless  Error.  Error  in  sustaining  an  objection  to  a  question  is 
without  prejudice,  if  the  same  question  is  afterwards  asked  and 
answered. 

4.  Instmction:  Bbbob.    The  failure  of  the  court  to  instruct  the  jury, 

that,  a  defendant  charged  with  rape  can  not  be  convicted  without 
eyidence  corroborating  the  prosecutrix,  is  not  error,  unless  It 
appears  that  such  an  instruction  was  requested. 

6. :  Penalty.  Where  the  jury  are  not  required  to  fix  the  punish- 
ment, the  trial  court  is  under  no  obligation  to  tell  them  what 
penalty  is  annexed  by  law  to  the  crime  charged  in  the  Information. 


:    Presumptton.    An  instruction,  in  which  the  jury  are  told 

that  the  presumption  of  innocence  continues  until  the  material 
allegations  of  the  information  are  established  by  the  evidence  "to 
the  exclusion  of  all  reasonable  doubt,"  is  entirely  accurate. 


7* :  Reasonable  Doubt.  The  instruction  on  the  subject  of  rea- 
sonable doubt,  considered  by  this  court  in  several  cases,  and 
found  in  Good  and  Corcoran,  Instructions  to  Juries,  sec.  146,  at 
page  261,  is,  perhaps,  less  intelligible  than  the  phrase  defined, 
but  yet  plain  enough  to  be  within  the  comprehension  of  ordinary 
men. 

Error  to  the  district  court  for  York  county ;  Benjamin 
P.  Good,  District  Judge.   Affirmed. 

Charge  B.  Frwnce  and  M.  M.  Wildmanj  for  plaintiff  in 
error. 

Frank  N.  Proutj  Attorney  Oeneraly  and  Norris  Broton, 
for  the  stata 

SULUTAN^  0.  J. 

Edwards  was  tried  in  the  district  court  for  York  county 
upon  an  information  charging  him  with  having  had  sexual 
rdations  with  Ruby  L.  Eobinson,  a  female  child  under  the 
age  of  thirteen  years.  The  jury  found  him  guilty  and  he 
was  sentenced  to  imprisonment  in  the  penitentiary  for  a 
term  of  three  years.  It  was  neither  alleged  nor  proyen 
that  the  girl  was  not  the  daughter  or  sister  of  the  accused, 
and  this  is  the  first  point  urged  against  the  c(mviction. 
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The  ai-guiuent  by  which  it  is  sought  to  support  the  claim 
that  the  information  is  defective  in  failing  to  negative  kin- 
ship is  not  convincing  and  is  hardly  specious.  Sections  11 
and  12  of  the  criminal  code  describe  three  classes  of  crimes, 
each  of  which  is  totally  distinct  from  the  other  two.  By 
section  11  it  is  declared  to  be  unlawful  for  any  person  to 
have  carnal  knowledge  of  his  daughter  or  sister  forcibly 
and  against  her  will.  By  the  first  clause  of  section  12  the 
act  of  having  forcible  carnal  knowledge  of  any  woman  or 
female  child,  other  than  a  daughter  or  sister,  is  denounced 
as  a  crime;  and  by  the  second  clause  sexual  intercourse 
with  a  female  child  under  the  age  of  eighteen  years,  without 
force  and  with  her  consent,  is  forbidden.  The  act  charged 
in  the  information  does  not  constitute  a  violation  of 
section  11  nor  of  the  first  clause  of  section  12,  because  the 
elements  of  force  and  non-consent  are  wanting;  but  it  doea 
clearly  charge  a  violation  of  the  second  clause  of  section 
12.  That  clause  makes  it  unlawful  for  a  man  to  have 
sexual  intercourse  with  any  girl  under  the  age  of  consent- 
It  takes  no  account  of  blood  relationship.  The  defilement 
of  the  child  without  force  is  what  constitutes  the  crime; 
whether  she  is  or  is  not  the  daughter  or  sister  of  the 
accused  is  an  irrelevant  consideration.  These  views  are 
supported  by  George  v.  State^  61  Neb.  669,  and  are,  we 
believe,  in  harmony  with  the  whole  current  of  judicial 
opinion. 

Numerous  assignments  of  error  are  based  mpon  rulings 
of  the  court  permitting  leading  questions  to  be  put  to  the 
witness,  Euby  L.  Robinson.  The  manner  in  which  wit- 
nesses shall  be  examined  is  a  matter  over  which  the  trial 
court  has  a  very  large  discretion.  Schmelling  v.  States  57 
Neb.  562;  Welsh  v.  i^tate,  60  Neb.  101.  In  this  case  that 
discretion  was  not  abused.  On  the  contrary  It  was,  we 
think,  exercised  with  judgment  and  discrimination. 

The  ruling  of  the  court  sustaining  an  objection  to  a 
question  asked  on  oross-examination  of  Ruby  L.  Robinson 
is  assigned  as  error.  We  need  not  inquire  whether  the 
ruling  was  right  or  wrong  as  the  identical  question  was 
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afterwards  asked  and  answered.     The  alleged  error  was, 
therefore,  not  prejudicial. 

It  is  next  insisted  that  the  testimony  of  the  prosecu- 
trix lacks  adetjuate  corroboration  and  that  the  evidence  is 
insufficient  to  sustain  the  verdict  We  should  be  glad  to 
accept  this  view  of  the  matter  if  it  had  a  rea.sonable  basis 
in  the  re<*ord,  but  unfortunately  it  has  not.  Miss  Kobin- 
son's  story  is  not  incredible,  and  it  is  greatly  strength- 
ened by  circumstances  which  the  defendtuit  himself  admits. 
Confirmation  of  the  most  persuasive  kind  i»  found  in  the 
testimony  of  Myrtle  Johnson,  who  says  that  she  saw  Ed- 
wards and  Ruby  together  at  the  time  in  question  and  act- 
ually witnessed  the  alleged  criminal  act. 

It  is  contended  that  the  venue  of  the  crime  was  not 
proven,  but  in  this  counsel  for  defendant  are  mistaken.  The 
evidence  upon  this  point  is  plain,  positive  and  ample. 

Complaint  is  made  because  the  court  failed  to  instruct 
the  jury  tJiat  there  could  not  be  a  conviction  without  evi- 
dence corroborating  the  testimony  of  the  prosecutrix.  The 
jury  were  told  that  they  could  not  convict  the  defendant 
unless  convinced  by  the  evidence  beyond  a  reasonable 
doubt  that  he  was  guilty  as  charged,  but  they  were  not  in- 
form(Hi  that  corrolM)ration  is  indisiK^iisable  in  castas  of  this 
kind.  There  is  authority  for  the  claim  that  such  an  omis- 
sion is  revei'sible  error,  but  the  decisions  of  this  court  estjib- 
lish  a  contrary  doctrine.  The  defendant  having  faiknl  to 
tender  an  instruction  emlK)dying  the  ide^i  that  corroboi-a- 
tive  evidence  was  essential,  the  trial  court  was  not  in  fault. 
Carleton  v.  Htate,  43  Neb.  373;  Reynolds  v.  State,  53  Neb. 
761;  Johnson  v,  State,  53  Neb.  103;  Man-field  v.  State,  54 
Neb.  44.  See  also  11  Ency.  PI.  &  Pr.  247,  where  a  full 
collection  of  the  cases  bearing  upon  this  question  will  be 
found. 

It  is  contended  that  the  court  erred  in  not  telling  the 
jury  that  the  punishment  for  the  crime  charged  was  im- 
prisonment in  the  penitentiary  for  not  less  than  three  nor 
more  than  twenty  years.  There  is,  of  coui-se,  no  merit  in 
this  contention.    It  was  the  businc*ss  of  tlie  jury  to  deter- 
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mine  from  the  evidence  whether  the  defendant  was  guilty 
or  innocent ;  they  had  no  other  duty  or  function  to  perfonn 
and  they  could  not  have  been  aided  in  reaching  a  right  con- 
clusion by  knowing  what  penalty  the  law  annexed  to  the 
crime  "Where  the  jury  are  not  required  to  fix  the  punish- 
ment in  a  criminal  prosecution,  it  is  not  error  to  refuse  to 
instruct  them  as  to  the  penalty."  Ford  v.  State,  46  Neb. 
390. 

The  court:  said  to  the  jury  in  the  5th  paragraph  of  the 
general  charge : 

"The  law  raises  no  presumption  against  the  defendant; 
on  the  contrary  the  presumption  of  law  is  in  fkvor  of  his 
innocence.  This  presumption  of  innocence  continues 
through  the  trial  until  every  material  allegation  in  the 
information  is  established  by  the  evidence  to  the  exclusion 
of  all  reasonable  doubt  " 

The  criticism  upon  this  instruction  is  that  it  permits  a 
conviction  without  proof  of  guilt  beyond  a  reasonable 
doubt.  We  think  the  language  employed  by  the  court  is  apt 
and  entirely  accurate.  The  distinction  between  the  state 
of  a  mind  convinced  beyond  a  reasonable  doubt  and  the 
state  of  a  mind  from  which  all  reasonable  doubt  has  been 
excluded  is  too  subtle  and  elusive  to  be  of  practical  vaJue 
in  the  administration  of  the  criminal  law.  A  mind  from 
which  every  reasonable  doubt  has  been  excluded  is  not,  we 
suppose,  more  likely  to  convict  than  one  th9.t  has  passed 
over  every  such  doubt. 

It  is  contended  that  the  charge  of  the  court  on  the 
subject  of  reasonable  doubt  is  erroneous,  but  our  o^ti  de- 
cisions furnish  a  conclusive  answer  to  that  contention. 
Bartley  v.  State,  53  Neb.  310,  359 ;  Garrall  v.  State,  53  Neb. 
431,  438.  In  the  cas(«  cited  the  instruction  here  in  question 
was  considered  and  not  disapproved.  It  has,  to  be  sure, 
no  special  merit ;  the  definition  which  it  gives  is,  perhaps, 
less  intelligible  than  the  phrase  defined,  but  that  may  be 
said  of  the  common  run  of  such  instructions. 

There  is  no  material  error  in  the  record  and  the  judg- 
ment is  therefore 

Afeirmhd. 
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Fred  Reno  v.  State  op  Nbrraska. 

Filed  Junk  18,  1903.    No.  12,651. 

1.  Prooeeding  to  Correct  Becord;  Notice.     A  defendant  was  accused 

and  convicted  of  a  felony  in  the  district  court.  He  appealed  to  this 
court,  employing  other  counsel  to  prosecute  the  error  proceedings. 
The  state,  finding  it  necessary  to  have  the  record  of  the  trial 
corrected,  began  proceedings  for  that  purpose,  serving  notice  of 
the  motion  to  have  the  record  corrected,  and  of  the  hearing  thereof 
in  the  district  court,  on  the  attorney  of  the  defendant  who  was 
prosecuting  the  error  proceedings.  A  special  appearance  was  made 
in  the  district  court  and  an  objection  to  its  Jurisdiction  to  hear 
the  motion  was  interposed  on  the  ground  that  the  notice  served  on 
the  attorney  was  not  sufficient  to  authorize  the  court  to  act  on  the 
motion.  Held,  The  service  of  the  notice  on  the  defendant's  attor- 
ney was  sufficient  and  that  the  court  was  authorized  to  act  on  the 
application  of  the  state  to  correct  the  record. 

2.  Bemedy  to  Correct  Becord.    Where  a  record  of  the  trial  court  filed 

in  this  court  is  found  to  be  incorrect,  the  remedy  is  by  appropriate 
proceedings  to  secure  a  correction  thereof  in  the  lower  court. 

3.  Information.    The  word  "feloniously'*  can  serve  no  practical  purpose 

in  an  information  charging  all  the  essential  elements  of  a  felony. 
Richarda  v.  State,  65  Neb.  808. 

4.  Instructions.    Instructions  given  the  Jury  and  excepted  to,  examined, 

and  the  giving  thereof  held  to  be  free  from  prejudical  error. 

5.  Bvidence.    Evidence  examined,  and  held  sufficient  to  support  a  ver- 

dict of  guilty  returned  by  the  Jury. 

Error  to  the  district  court  for  Sheridan  county :  Jamks 
J.  Harrington,  District  Judge.    Affirmed. 

Allen  (r.  Fisher^  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  Oeneral,  and  NorHs  Brown, 
for  the  state. 

HOTiTOMB,  J. 

Leave  has  been  given  the  state  to  supplement  the  record 
in  this  case  by  the  filing  of  an  additional  transcript  The 
original  transcript,  it  appears,  is  incorrect,  and  for  the 
purpose  of  correcting  and  perfecting  the  record  of  the  trial 
the  state  has  by  supplemental  proceedings  in  the  district 
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court,  obtained  an  amendment  and  correction  of  the  rec- 
ord, which  is  evidenced  by  tlie  additional  transcript  which 
the  state  haiii  Innm  given  permission  to  file.  The  defend- 
ant not  only  objects  to  the  order  iKirmittihg  the  filing  of  a 
transcript  of  tlie  corrected  record,  but  also  challenges  the 
right  and  authority  of  the  district  court  to  correct  ita 
records  in  the  manner  it  luus  done,  as  evidenced  by  the 
am(md(Hl  transcript.  It  may  well  be  doubted  whether  the 
d(*fendant  has  proi)erly  presentinl  to  this  court,  for  review, 
the  sup[)lemental  proctHHlings  to  correct  the  record  had  in 
the  district  court,  there  biMUg  no  attempt  to  prosecute 
error  from  the  order  of  the  trial  court  corrc*cting  its  records 
nor  objections  thereto,  save  those  orally  presented  and 
arguwl  on  the  motion  of  the  stat<?  for  leave  to  file  a  cor- 
r(*ct(Hl  transcript.  Overlooking  this  imperfection,  we  are 
satisfied  tlu^  defendant  has  no  legal  ground  for  complaint 
by  r(^ason  of  the  order  of  the  district  court  in  correcting 
its  own  records  to  conform  to  what  it  has  found  to  be  the 
truth  regarding  the  trial  of  the  case.  The  corrected  record 
r(»lat(»s  to  th(»  instructions  given  the  jury  and  eliminatcis 
one  of  tlui  grounds  of  error  relied  on  by  the  defendant  for  a 
revei-sal  of  the  judgnu^nt  pronounced  against  him ;  hence 
his  ()bj(H*tion  to  the  correition  and  to  the  filing  of  the  addi- 
tional transcript  evidencing  the  true  record  of  the  trial. 
Xotict'  of  the  application  to  supply  and  correct  the  record 
of  the  trial,  with  reference  to  the  instructions  given  the 
jury,  was  serv(xl  on  the  defendant's  attorney  who  is  ap- 
jMsiring  for  him  in  this  court.  A  si>ecial  appc*arance  was 
nuide  in  (lie  district  court  and  objection  to  its  jurisdiction, 
authority,  and  right  to  act  in  regard  to  the  matter,  was 
made  on  the  ground  that  the  attorney's  employment  was 
restrictcMl,  and  solely  in  regard  to  his  services  in  the 
suprenu*  court,  and,  because  thereof,  the  notice  served  on 
the  attorney  was  insufTicient.  We  regard  the  notice  as 
sufficient  to  authorize  the  action  taken  by  the  district 
court.  The  correction  of  the  record  was  for  the 
very  purpose  of  properly  prest^nting  the  case  for  review 
in  this  court    The  attorney  was  employed  for  the  purpose 
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of  obtaining  such  review.  His  employment,  therefore, 
made  him  the  attorney  for  the  defendant  for  all  purposes 
connected  with  the  main  object  of  employment,  and  this 
included  the  doing  of  all  things  proper  and  needful  to  have 
his  cause  reviewed  in  the  supreme  court.  The  authority 
of  the  attorney  to  accept  service  of  notice  of  an  application 
to  correct  the  record,  in  order  that  a  review  properly  might 
be  had  of  the  cause  as  tried  in  the  lower  court,  or  his  right 
to  initiate  action  to  accomplish  that  purpose,  can  hardly 
be  doubted.  If  this  be  true,  notice  served  on  him  was  good 
notice  to  his  client.  On  authority,  it  would  seem  that 
service  of  the  notice  on  the  attorney  who  conducted  the 
defense  in  the  court  below  would  be  insufficient  when  an- 
other attorney  had  been  employed  to  prosecute  error,  the 
employment  of  the  former  having  been  terminated  by  the 
rendition  of  the  final  judgment  in  the  trial  of  the'  case. 
Ellis  V.  ElliSj  13  Neb.  91.  But,  in  our  view,  the  relation- 
ship between  the  defendant  and  his  present  attorney  is  of 
such  character  as  to  authorize  the  service  of  notice  of  any 
necessary  step  to  be  taken  in  the  proceedings,  whether  in 
this  court  or  in  the  lower  court ;  for  the  purpose  of  correct- 
ing the  record  it  is  sufficient  to  l)ind  the  defendant  and  au- 
thorize action  by  the  court  to  whom  the  application  is 
mada 

The  rule  is  well  settled  that  where  a  record  of  the  trial 
court  filed  in  this  court  is  found  to  be  in(*orrect,  the  remtidy 
is  by  appropriate  proceedings  to  secure  a  correction  thereof 
in  the  lower  court.  Mercha/nts  Savings  Bank  of  Provi- 
dence V.  Noll,  50  Neb.  615 ;  Andresen  v.  Lederer  &  Strauss, 
53  Neb.  128. 

Kegarding  the  errors  complained  of  on  the  submission 
of  the  cause  on  its  merits,  it  is  contended  the  information 
is  fatally  defective  and  will  not  support  a  conviction  of  the 
crime  attempted  to  be  charged.  The  defendant  was  prose- 
cuted under  section  46a  of  the  criminal  code  for  sending  a 
threatening  letter  to  one  Charles  W.  Clafflin  the  complain- 
ing witness;  and  the  information  states  the  offense  sub- 
stantially in  the  language  of  the  statute  but  omits  the  use 
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or  in  the  event  they  were  not  satisfied  beyond  a  reasonable 
doubt  that  a  rape  had  actually  been  committed  to  find, 
if  the  evidence  satisfied  them  of  that  fact,  the  defendant 
guilty  of  an  assault  with  intent  to  commit  a  rape.  The 
accused  was,  by  the  jury,  found  guilty  of  an  assault  with 
the  intent  to  commit  a  rape,  and  judgment  on  the  verdict 
was  pronounced  by  the  court  sentencing  the  accused  to 
imprisonment  in  the  penitentiary.  It  is  insisted  that  the 
verdict  and  the  judguient  pronounced  thereon  are  contrary 
to  the  law  and  the  evidenca  The  contention  is  grounded 
on  the  proposition  that  no  assault  was  committed  on  the 
child  because  she  consented  to  the  act  of  sexual  intercourse 
or  the  attempt  to  commit  the  act.  An  examination  of  the 
record  satisfies  us  the  evidence  was  ample  to  have  sup- 
ported a  verdict  of  guilty  of  rape,  not  by  force  and  against 
the  will  of  the  prosecutrix  but  because  under  the  law  of 
this  state  she  was  incapable  of  consenting,  and  that  a  crime 
was  committed  regardlei^s  of  the  question  of  whether  it  was 
accomplished  by  force  and  violence  or  with  the  consent  and 
acquie^scence  of  the  child.  It  is  proper  here  to  state  the 
acts  of  the  accused  do  riot  under  the  evidence  disclose  force 
and  violence  against  the  person  of  the  prosecutrix,  not- 
withstanding resistance  on  her  part  or  lack  of  assent  so 
far  as  she  was  capable  of  assenting.  She  was  enticed  into  a 
bedroom  of  a  hotel,  where  both  were  at  the  time,  with 
money  given  her;  placed  on  a  bed  and  such  force  used  as 
was  required  to  accomplish  the  act  of  sexual  intercourse 
or  the  attempt  to  commit  the  act,  she  not  resisting  but  sub- 
jecting her  person  to  the  lascivious  advances  of  the  accused 
by  oflfering  no  active  opposition  thereto.  It  may  well  be 
doubted  whether  she,  in  fact,  consented  to  have  sexual  in- 
tercourse with  the  defendant  or  to  an  attempt  by  him  to 
accomplish  the  act.  Her  age  and  immaturity  of  body  and 
mind  rendered  her,  doubtless,  incompetent  to  understand 
the  nature  and  quality  of  the  act  and  to  intelligently  con- 
sent to  the  assault  made  on  her  person  or  the  act  of  which 
the  defendant  was  accused.  Slie,  however,  was  in  a  sub- 
jective state  and  offered  no  resistance  to  the  indecent  pro- 
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posals  and  the  acts  of  the  defendant  in  his  endeavors  to 
carnally  know  and  abuse  her. 

The  question  then  is,  can  the  defendant  under  such  cir- 
cumstances be  found  guilty  of  an  assault  with  intent  to 
commit  a  rape?  The  authorities  are  divided.  By  section 
12  of  the  criminal  code,  to  have  carnal  knowledge  by  a 
uiale  person  over  the  age  of  eighteen  years  of  a  female 
child  under  the  age  of  consent,  is  declared  to  constitute  the 
crime  of  rape  of  the  same  degree  and  punishable  to  the 
same  extent  as  though  the  act  was  committed  forcibly  and 
against  the  will  of  the  person  ravished.  By  section  14,  it  is 
made  a  crime  punishable  as  therein  provided  for  a  person 
to  assault  another  with  intent  to  commit  a  rape.  To  con- 
stitute the  crime  under  this  section,  there  are  two  essential 
ingredients  which  must  coexist,  and  be  established  by  the 
evidence  beyond  a  reasonable  doubt,  before  a  person  can 
lawfully  be  found  guilty  of  the  crime,  and  these  are  the  as- 
sault accompanied  by  an  intent  to  commit  the  act  charged. 
There  can  be  no  serious  doubt  as  to  the  intent  of  the 
accused,  assuming  that  the  evidence  leaves  on  the  mind 
some  doubt  as  to  rape  being  actually  consummated.  Was 
there  an  assault  witliin  the  meaning  of  the  word  as  used 
in  section  14  of  the  criminal  code,  when  construed  in  con- 
nection with  section  12,  which  describes  and  defines  the 
crime  of  rape?  Some  of  the  authorities  hold  to  the  view 
that  there  can,  in  such  a  case,  be  no  assault,  because  there 
is  lacking  the  essential  element  of  resistance  or  want  of 
assent  which  is  necessary  to  constitute  the  offensa  An 
assault  is  defined  as  an  attempt  unlawfully  to  apply  any, 
the  least,  actual  force  to  the  person  of  another  directly  or 
indirectly  witliout  the  consent  of  the  person  assaulted  or 
with  such  consent  if  it  is  obtained  by  fraud.  Stephen, 
Digest  of  Criminal  I^aw  (Am.  ed.),  181.  As  a  rule,  it 
is  said,  consent  on  the  part  of  the  complainant  deprives  the 
act  of  the  character  of  an  assault,  unless  non-resistance 
has  been  brought  about  by  fraud.  Pillow  v.  Bushnelly  5 
Barb.  (N.  Y.)  156;  People  v.  Dohring,  59  N.  Y.  374; 
Champer  v.  State,  14  Ohio  St  437 ;  Smith  v.  State,  12  Ohio 
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St.  466;  State  v.  Burgdorf^  53  Mo.  65;  Duncan  v.  Common' 
toeaithj  6  Dana  (Ky.),  29*5;  titate  v.  Murphy,  6  Ala.  765; 
Anschicks  v.  StatCj  6  Tex.  App.  524. 

But  the  authorities  all  recognize  that  there  may  be  sub- 
mission by  a  child  of  tender  years  to  an  assault^  without 
legal  consent.    In  such  cases,  eonsent,  when  obtained  from 
a  child  incapable  of  giving  it,  can  avail  the  offending  party 
no  more  than  if  consent  from  a  person  competent  to  give  it 
were  obtained  by  fraud  or  deceit    Cliver  v.  State^  45  N.  J. 
Law,>6;  Hays  v.  People,  1  Hill  (N.  T.),  351;  People  v. 
Justices  of  the  Court  of  Special  Sessions,  IS  Hun  (N.  T.) 
330.    This  view  of  the  subject  commends  itself  to  us  as 
sound  and  to  recognize  the  true  reason  at  the  foundation  of 
the  general  rule,  that  the  assault  must  be  by  violence 
directed  against  another  without  such  other's  consent  The 
statute  of  this  state  has  said  in  unmistakable  terms,  that 
a  female  child  under  the  age  of  fifteen  years  is  incompetent, 
under  any  and  all  circumstances,  to  consent  to  sexual  in- 
tercourse and  that  the  act  when  committed  constitutes  the 
crime  of  rape.    We  have  held  more  than  once  that  on  a 
charge  of  rape  on  such  person,  whether  or  not  the  act  was 
with  the  consent  of  the  prosecutrix  is  wholly  immaterial, 
because  the  law  declares  her  incapable  of  giving  consent 
Davis  V.  State,  31  Neb.  247;  George  v.  State,  61  Neb.  669. 
If  such  a  person  be  incapable  of  consenting  to  the  act  of 
sexual  intercourse,  it  would  seem  for  reasons  quite  .appar- 
ent that  she  could  not  consent  to  an  assault  with  the  intent 
to  commit  the  crime.    It  is  a  trite  saying  in  the  law,  ihsii 
the  lesser  crime  is  included  in  the  greater,  and  if  a  person 
be  in  fact  guilty  of  the  crime  of  rape  on  a  female  child 
under  the  age  of  consent  who  can  not  legally  consent  to 
the  completed  act,  it  is  difficult  to  escape  the  conclusion, 
by  any  logical  process  of  reasoning,  that  such  person  is  also 
guilty  of  an  assault  with  the  intent  to  commit  the  crime. 
It  is  conceded  by  counsel  for  the  accused  that  Davis  v. 
State,  supra,  is  an  authority  against  the  proposition  he 
is  contending  for,  but  it  is  urged  the  construction  <rf  the 
section  of  the  criminal  code  defining  the  crime  of  an  assault 
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with  intent  to  commit  rape,  as  therein  giyen,  is  incorrect 
and  should  be  repudiated;  that  the  assault  is  the  charac- 
terizing element  of  the  crime  described  in  section  14,  the 
intent  being  merely  an  aggravation,  and  that  force  is  the 
essential  element  of  the  assault.  It  is  held  in  the  case  re- 
ferred to,  unqualifiedly,  that  an  assault,  by  a  male  person  of 
the  age  of  eighteen  years  or  upwards,  with  intent  to  car- 
nally know  a  female  child,  under  the  age  of  fifteen  years, 
is  punishable  in  this  state  as  an  assault  with  the  intent 
to  commit  a  rape.  In  the  opinion,  Nobval^  J.,  speaking 
for  the  court,  said : 

"This  prosecution  is  brought  under  section  14  of  the 
criminal  code,  which  provides  that  'If  any  person  shall 
assault  another  with  intent  to  commit  a  murder,  rape,  or 
robbery  upon  the  person  so  assaulted,  every  person  so 
offending  shall  be  imprisonod  in  the  penitentiary  not  more 
than  fifteen  years  nor  less  than  two  years,' 

"Section  12  quoted  above  defines  the  crime  of  rai)e,  and 
it  was  the  intention  and  purpose  of  the  legislature,  in 
adopting  section  14,  to  punish  as  a  crime  an  assault  upon  a 
female  child  under  fifteen  years  of  age,  with  intent  car- 
nally, to  know  her,  whether  she  formally  consented  to  the 
assault  or  not,  as  well  as  an  assault  made  upon  a  female 
oyer  the  age  of  fifteen  years,  forcibly  and  against  her  will 
with  intent  to  commit  a  rape.  As  it  is  not  necessary  in  a 
prosecution  for  a  rape  committed  upon  a  child  under  the 
age  of  consent  to  prove  that  the  acts  were  done  against  her 
will,  BO  an  assault  with  intent  to  commit  a  rape  made  upon 
a  girl  under  the  age  of  fifteen  years  is  punishable  under  the 
statute,  although  committed  with  the  consent  of  the  child. 
Whether  she  consented  or  resisted  the  assault  is  not  mate- 
rial. Fizell  V.  State,  25  Wis.  364 ;  People  v.  Gordon,  70  Oal. 
467, 11  Pac.  762;  Hays  v.  People,  1  Hill  (N.  Y.),  351;  Com- 
numwealth  v.  Rooanell,  143  Mass.  32;  People  v.  McDonald, 
9  Mich.  150;  Mayo  v.  State,  7  Tex.  App.  342;  State  v.  John- 
ston, 76  N.  Car.  209;  Territory  v.  Keyes,  5  Dak.  245,  38 
N.  W.  440;  People  v.  Courier,  79  Mich.  366,  44  N.  W.  571; 
Stephen  v.  State,  11  Ga.  225;  1  Wharton,  Criminal  Law 


400  NEBRASKA  KEPORTS.  [Vol.  69 


liiebscher  t.  State. 


(9th  ed.),  577;  State  v.  Grosshcim,  79  la.  75,  44  N.  W, 
541/^ 

In  Hays  v.  People,  supra^  a  New  York  case,  the  court,  in 
holding  that  the  consent  of  a  female  under  ten  years  of 
age  or  even  her  aiding  the  person  accused  of  the  assault  is 
no  defense,  say : 

"The  assent  of  such  an  infant  being  void  as  to  the  prin- 
cipal crime  it  is  equally  so  in  respoct  to  the  incipent  ad- 
vances of  the  offender.  That  the  infant  consented  to,  or 
even  aided  in  the  prisoner's  attempt,  cannot,  therefore,  as 
in  the  case  of  an  adult,  be  alleged  in  his  favor,  any  more 
than  if  he  had  consummatcnl  his  purpose*.  The  case  sub- 
mitted to  the  jury,  was  that  of  a  man  having  another  in 
his  power,  and  within  reach,  threatening  and  exerting  the 
means  to  accomplish  meditated  violence  upon  her  person. 
This  is  clearly  an  assault  within  all  the  authorities." 

The  supremo  court  of  Indiana  in  Murphy  t\  Sta;te,  120 
Ind.  115,  overrules  a  prior  case,  Stephens  v.  State,  107 
Ind.  185,  holding  to  the  contrary  and  adopts  the  doctrine 
that  an  assault  with  intent  to  commit  a  rape  may  be  com- 
mitted upon  a  female  under  the  age  of  consent,  regardless 
of  the  question  of  resistance  on  her  part  or  of  her  con- 
senting thereto.    In  the  opinion  it  is  said : 

"The  statute  having  made  the  act  of  sexual  intercourse 
with  a  female  child  under  twelve  years  of  age  a  crime,  it 
must  follow  as  a  logical  conclusion  that  the  abuse  of  her 
I>erson  with  a  view^  to  the  accomplishment  of  that  act 
constitutes  an  assault  and  battery  with  the  intent  to  com- 
mit a  rape,  if  sexual  Intercourse  does  not  take  place. 

"If,  under  the  law,  a  female  under  twelve  years  of  age 
is  incapable  of  giving  her  consent  to  the  act  of  sexual 
intercourse,  then  she  is  equally  incapable  of  consenting 
to  all  familiarity  with  her  person  that  necessarily  precedes 
the  consummation  of  the  act 

"It  was  not  the  intention  of  the  legislature  that  a  female 
under  twelve  years  of  age,  because  of  her  tender  years, 
should  be  protected  from  an  accomplished  act  of  seduc- 
tion, but  left  entirely  unpr<>t<Hted  from  all  of  the  defiling 
acts  of  the  seducer  that  lead  up  to  her  seduction.'' 
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In  speaking  of  the  subject,  the  author  of  McCIain's 
Criminal  Law  (vol.  1,  sec.  464)  says: 

"In  those  states  where  the  offense  of  having  carnal 
knowledge  of  a  female  child  under  the  age  of  consent  is 
regarded  as  a  different  crime  from  that  of  rape,  the  at- 
tempt to  have  such  connection  is  not  an  assault  with  in- 
tent to  commit  rape.  But  where  (as  is  the  rule  in  most 
states)  the  connection  with  a  female  child  under  the  ago 
of  consent  is  considered  as  rape,  it  is  almost  universallj' 
held  that  an  attempt  to  have  such  connection  is  an  assault 
^^dth  intent  to  commit  rape,  the  consent  of  the  child  being 
wholly  immaterial." 

The  following  authorities  are  cited  by  the  author  which 
seem  to  fully  and  fairly  support  the  latter  projyosition 
contained  in  the  text.  People  v.  McDonald,  supra;  People 
V.  Crosstrclly  13  Mich.  427;  People  v.  Courier,  supra;  Peo- 
ple V.  Ten  Elshof,  92  Mich.  167;  Fizell  v.  State/ supra; 
State  V.  Meinhart,  73  Mo.'  562;  State  v.  Wray,  109  Mo. 
594;  State  v.  Wheat,  63  Vt.  673;  Davis  v.  State,  supra; 
Murphy  v.  State^  supra;  State  v.  Newton,  44  la.  45;  Ter- 
ritory i\  Keyes,  supra;  State  v.  Johnston^  supra;  State 
V.  Dancy,  83  N.  Oar.  608;  State  v.  Staton,  88  N.  Car.  654; 
Glover  v.  Commonwealth j  86  Va.  382;  McKinney  v.  State, 
29  Fla.  565. 

We  are  of  the  opinion  that  both  on  reason  and  authority 
the  rule  enunciated  in  Davis  v.  State,  supra,  is  sound  and 
violates  no  legal  principle  and  that  the  n^  exists  no  suffi- 
cient grounds  for  its  modification  or  abandonment  and 
it  is,  accordingly,  reaflGirmed. 

Some  objections  are  made  to  the  rulings  of  the  trial 
court  on  the  admission  of  evidence,  but  we  find  from  an 
examination  of  the  record  that  neither  of  the  two  objec- 
tions to  which  our  attention  is  called  is  well  taken.  Find- 
ing no  prejudicial  error  in  the  record,  the  judgment  of 
the  trial  court  should  be,  and  accordingly  is,  in  all  things. 

Affirmed, 
29 
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Charles  Williams  .v.  State  of  Nkbraska. 

B^LED  June  18,  1903.    No.  13,182. 

1.  Arrest:    Attempt  to  Escape.     An  attempt  to  escape  by  one  under 

arrest  accused  of  crime  is  an  inculpatory  circumstance  properly 
to  be  considered  by  a  jury  and  to  be  given  such  weight  as  it  seems 
fairly  entitled  to,  with  the  other  evidence  introduced  at  the  trial, 
in  determining  the  question  of  the  guilt  or  innocence  of  the 
accused. 

2.  Instructions.    When  no  proper  instruction  has  been  requested,  it  Is 

not  prejudicial  error  for  a  trial  court  not  to  specially  instruct  the 
jury  as  to  the  law  applicable  to  evidence  tending  to  prove  an 
attempt  to  escape  by  a  prisoner  accused  of  a  crime. 

3.  Oral  Directions  as  to  Verdict.     Oral  directions  to  the  Jury  set  out 

in  the  opinion  relative  to  the  reception  of  a  verdict  examined, 
and  field  not  to  be  violative  of  the  rule  requiring  all  instructions 
to  be  in  writing:  nor  to  be  evidence  of  coercion  of  the  Jury. 

Eimou  to  tlio  district  court  for  Lancaster  county:  Lin- 
coln Fkost,  District  Judge.    Affinncd, 

Lorenzo  W.  IHUingslry,  Robert  J.  Oreene  and  Richard 
H,  UaycUiiy  for  plaintijff  in  error. 

Frank  N.  Pront,  Attorney  Generaly  and  Nonns  Browfiy 
for  the  state. 

HOLCOMB,  J. 

The  defendant  is  charged  with  the  crime  of  robbery  from 
the  person,  acconiplishcnJ  by  violence  Jind  by  putting  in 
bodily  fear  the  victim  of  the  assault.  A  trial  to  the  court 
and  jury  resiiltcHi  in  a  verdict  of  guilty  as  charged  in  the 
information.  A  motion  for  a  new  trial  having  been  over- 
ruled, the  judgment  of  the  court  was  pronounced  sent- 
encing the  defendant  to  imprisonment  in  the  penitentiary 
for  a  period  of  twelve  years.  The  defendant  prosecutes 
error  in  this  court  for  the  purpose  of  having  a  review  of 
the  record  of  his  trial  and  obtaining  a  reversal  of  the  judg- 
ment of  conviction. 

On  the  trial  of  the  case  some  evidence  was  introduced 
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by  the  prosecution  tending  to  prove  that  the  accused  had 
attempted  to  escape  from  custody  after  his  arrest  on  the 
charge  of  the  commission  of  the  alleged  crime.  An  in- 
struction relating  to  the  testimony  on  this  point  was 
asked  by  the  defendant  in  the  following  form : 

"The  jury  are  instructed  that  an  attempt  to  escape  is 
no  eyidence  of  guilt." 

Refusal  to  give  the  instruction  is  assigned  as  error.  The 
ruling  of  the  court  on  the  requested  instruction  w^as  in 
harmony  with  the  prior  decisions  of  this  court,  and  in 
conformity  with  the  generally  accepted  rule  as  to  the  ad- 
missibility of  such  evidence,  as  we  understand  the  ques- 
tion. The  attempt  to  escape,  if  one  was  made,  was  an  in- 
culpatory circumstance  properly  to  be  considered  by  the 
jury  and  to  be  given  such  weight  as  it  seemed  fairly  en- 
titled to  with  the  other  evidence  introduced,  in  determin- 
ing the  question  of  the  guilt  or  innocenc^e  of  the  accused. 
Says  Mr.  Bishop  in  his  new  Criminal  Procedure  (vol.  1, 
sec.  1250)  : 

"Proof  is  admissible  that  after  the  supposed  commis- 
sion of  the  crime,  the  defendant  fled  or  concealed  himself, 
as  though  to  elude  justice;  or  endeavored  to  avoid  arrest 
or  after  arrest,  attempted  or  effected  his  escape,  or  gave 
straw  bail  ajjd  forfeited  his  recognizance.  The  weight  of 
this  evidence  is  for  the  jury ;  sometimes  it  is  slight,  it  is 
always  open  to  explanation  by  the  defendant,  and  is  often 
greatly  modified  by  the  special  circumstances." 

See,  also,  Matthews  v.  Statc^  19  Neb.  330;  George  v. 
State,  61  Neb.  669,  675. 

But  it  is  contended  that  even  if  the  instruction  tendered 
does  not  correctly  state  the  law,  still  it  was  the  duty  of 
the  court  to  have  instructed  the  jury  on  that  i)oint,  as  it 
was  a  material  issue  and  the  failure  to  do  so  is  reversible 
error.  Whether  the  defendant  attempted  to  escape  or 
not^  was  not  a  material  issue  such  as  required  a  finding  of 
its  existence  or  nonexistence  before  a  verdict  resi>onding 
to  the  general  issue  could  be  returned.  It  was  not  an 
essential  element  necessary  to  constitute  the  crime  charged. 
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The  testimony  relating  to  the  matter  may  have  had  little 
or  no  weig-ht  with  the  jury  in  finding  their  verdict,  and  yet 
the  evidence  otherwise  be  such  as  to  entirely  justify  them 
in  finding  the  defendant  guilty.  The  fact  of  the  attempted 
escape,  if  believed  by  the  jury,  was,  simply,  an  evidentiary 
circumstance  to  be  considered  for  whatever  it  is  worth 
in  determining  the  guilt  of  the  accused ;  and  the  failure  of 
the  court  to  charge  especially  as  to  the  law  applicable  to 
such  evidence  w^ould  not  amount  to  prejudicial  error,  any 
more  than  a  failure  to  give  a  specific  charge  on  many  other 
incriminating  circumstances  shown  in  evidence.  The 
jury,  after  hearing  all  the  evidence,  were  to  judge  of  the 
weight  and  convincing  power  of  this  evidence  in  ascer- 
taining the  truth  of  the  charge,  as  they  would  other  facts 
and  circumstances  tending  to  prove  guilt,  and  arrive  at  a 
verdict  accordingly.  No  reveraible  error  was  committed 
because  of  the  court's  failure  to  specifically  instruct  the 
jury  on  the  point  under  consideration.  After  arguments 
by  counsel  and  the  instructions  which  were  given  to  the 
jury  by.  the  court  on  the  law  of  the  case,  the  court  it  ap- 
pears stated  orally  to  the  jurors : 

"Gentlemen  of  the  jury,  if  you  agree  on  a  verdict  within 
a  reasonable  time  the  court  will  receive  the  same.  You 
can  not  in  this  case  bring  in  a  sealed  verdicf 

One  of  the  jurors  asked  what  was  meant  by  a  "reason- 
able time,"  and  the  court  responded  orally : 

"By  a  reasonable  time  I  mean  not  later  than  10  o'clock." 

It  is  said  this  transaction  as  it  occurred  constitutes  error 
calling  for  a  reversal  of  the  judgment,  because  the  language 
used  by  the  court  amounted  to  the  giving  of  oral  instruc- 
tions contrary  to  the  statute  and  the  rule  requiring  all 
instructions  to  be  in  writing,  and  that  the  instructions  thus 
given  also  amounted  to  a  coercion  of  the  jury  in  that  it 
required  them  to  return  a  verdict  within  ihe  time  stated 
or  subject  themselves  to  the  displeasure  of  the  court  or  a 
prolonged  confinement  in  the  jury  room,  without  an  op- 
portunity of  returning  a  verdict  when  they  should  agree 
upon  one.    We  do  not  think  either  objection  is  t^able. 
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What  was  said  to  the  jury  was  not  an  instruction  in  the 
proper  sense  of  the  word,  but  information  advanced  with 
reference  to  the  time  during  which  a  verdict  could  be  re- 
ceived in  open  court  on  the  day  in  which  the  cause  was 
submitted,  and  that,  in  the  cause  then  on  trial,  a  sealed 
verdict,  such  as  might  be  receivgd  in  many  cases,  could 
not  be  returned.  When  fairly  interpreted,  the  statement 
was  in  substance  that  the  court  would  be  open  to  receive 
the  verdict  if  agreed  upon  at  any  time  befoi-e  10  o'clock 
on  that  day  and,  if  not,  the  jury  would  be  required  to  re- 
main together  till  the  court  again  opened  on  the  following 
day.  No  rule  was  violated  in  giving  these  directions  by  the 
court  orally  and  there  was  nothing  contained  in  what 
was  said  that  can  properly  be  construed  as  evidence  of 
coercion.  The  jury  will  be  presumed  to  have  been  com- 
posed of  men  of  average  intelligence,  acquainted  with  the 
procedure  and  mode  of  conducting  trials  obtaining  in  the 
courts  in  the  hearing  of  causes  requiring  the  aid  of  a 
jury,  and  to  have  understood  the  court's  statements  as 
meaning  only  that  the  court  was  ready  to  receive  the  ver- 
dict, if  agreed  upon  at  any  time  before  the  hour  named 
and,  if  not,  it  could  not  be  returned  until  the  ojoening  of 
court  the  following  day.  The  foregoing  disposes  of  all  the 
objections  argued  in  the  brief  of  counsel  for  the  defend- 
ant; and,  from  a  consideration  of  each  and  all  of  them,  we 
are  persuaded  that  no  suflBcient  reason  has  been  pre- 
sented for  a  reversal  of  the  judgment  and  sentence  pro- 
nounced by  the  trial  court.  The  judgment  is  therefore,  in 
all  respects, 

Affirmed. 


County  of  Adams  v.  Adna  H.  Bowbn. 

Fnja>  June  18,  1903.    No.  12,823. 

AUowanoe  to  Clerk  of  County  Court.  Under  the  authority  of  chapter 
34  of  the  laws  of  1897,  the  county  board  may,  In  the  exercise  of 
good  f&iih,  make  a  supplemental  allowance  of  compensation  for 
the  services  of  the  clerk  of  the  county  court  after  the  services 
have  been  rendered. 
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Errou  to  tlie  district  court  for  Adams  county:  Ed  L. 
Adams^  District  Judge.    Affirmed. 

Addismi  8,  Tihhcts,  George  W.  Tibhets  and  G.  F.  Morey^ 
for  plaintiff  in  error. 

John  M.  Ragwfij  contra. 

Ames,  C. 

During  the  year  1901  the  defendant  in  error  was  county 
judge  of  Adams  county.  In  January  of  that  year  the 
county  board  made  an  order  granting  him  the  sum  of  f600 
as  compensation  for  clerk  hire  for  the  then  ensuing  year, 
provideil  the  fees  of  his  office  during  that  time  should  be 
sufficient  for  the  payment  of  the  same.  The  fees  and 
emoluments  of  the  office  for  the  time  mentioned  exceeded 
the  salary  of  the  county  judge  by  more  than  |1,100.  The 
allowance  was  made  and  a  clerk  of  the  court  was  duly 
appointed  and  qualified  under  the  authority  of  chapter  34 
of  the  laws  of  1897.  The  only  provision  of  the  statute  with 
reference  to  the  payment  of  the  clerk  of  the  county  court 
is  section  4  thereof,  as  follows: 

"The  comi)ensation  of  the  clerk  of  the  county  court  shall 
be  fixed  by  the  board  of  county  commissioners." 

The  clerk  sened  throughout  the  year  and  on  the  13th  of 
January,  1902,  the  lx)ard  made  an  additional  allowance  for 
such  service  in  the  sum  of  fl25.  An  appeal  from  this  lat- 
ter allowance  was  taken  to  the  district  court,  where  it  was 
affirmed,  and  from  the  judgment  of  affirmance  error  is 
prosecutefl  to  this  court  The  only  question  is  whether  the 
county  board  had  power  or  jurisdiction  to  make  the  allow- 
ance. We  do  not  doubt  that  it  had.  Neither  the  time,  man- 
ner, nor  amount  of  compensation  to  be  allowed  to  the 
clerk  is  fixed  by  the  statute,  but  the  whole  matter  is  left  to 
the  discretion  of  the  county  board.  Doubtless  this  dis- 
cretion is  impliedly  limited  to  the  exercise  of  good  faitti, 
but  there  is  no  suspicion  of  its  absence  in  this  instance.  It 
is  apparent  from  the  record  that  both  the  labor  and  emola- 
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ments  of  the  oflSce  of  county  judge  increased,  during  the 
period  in  question,  beyond  the  expectations  of  the  board. 
A  contingency  may  readily  be  imagined  in  which  the  serv- 
ice required  would  not  have  been  obtainable  for  the  com- 
pensation at  first  allowed,  in  which  case  its  increase  by  sup- 
plemental allowance  would  have  been  unavoidable.  There 
is  nothing  in  the  statute  requiring  that  the  allowance  shall 
be  made  in  advance  of  Ihe  rendition  of  the  service,  nor  is 
there  any  evident  public  policy  requiring  that  it  should 
be  so  made. 

.  It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Hastings  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Farmers  Loan  &  Trust  Company^  appellant,  v.  Jamrs 
8.  &uydam  et  al.,  appeij^es. 

Piled  June  18,  1903.    No.  11,696. 

Contract:  Mistake:  Reformation.  Where  parties  have  made  a  con- 
tract under  a  mutual  mistake  as  to  the  existence  of  a  fact  which  is 
a  material  inducement  to  it,  such  mistake  may  give  a  right  to 
rescission,  but  is  no  ground  for  reforming  the  contract,  and  mak- 
ing it  BJB  the  parties  might  presumably  have  done  had  they  been 
aware  of  the  truth. 

Appeal  from  the  district  court  for  Douglas  county: 
Jacob  Pawoett,  District  Judge.    Affirmed. 

William  A.  Savnders,  for  appellant. 

A.  B.  Coffroth,  Henry  TF.  Coffrothy  Henry  IF.  PennocJc, 
and  Flower,  Peters  d  Bowersocky  contra. 
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Hastings,  O. 

The  essential  question  in  this  ease  is  as  to  the  right 
to  reform  a  (juitclaim  deed  made  in  March,  1895,  by  the 
appellant  trust  company  to  James  S.  Suydam.  This  quit> 
claim  deed  purported  to  convey  all  the  interest  in  and 
claims  up<^>n  certain  property  in  Omaha,  "acquired  under 
and  by  virtue  of  any  and  all  taJc  sales  and  tax  deeds. '^ 
Plaintiff  fiays  Uiat  at  the  date  of  the  deed  it  held  a  certifi- 
cate of  purchase  of  the  property  in  question  for  the  f&x  of 
1893;  that  the  fact  of  such  ownership  was  not  known  to 
its  attorneys  and  agents,  through  whom  the  quitclaim 
was  made;  and  it  asks  to  be  allowed  to  reform  the  deed 
to  except  this  sale  certificate  from  its  terms,  and  to  fore- 
( lose  the  lien  for  taxes  represented  by  it 

Defendant  Close  answered,  denying  the  allegations  as  to 
a  purchase  for  taxes  of  1893;  admitting  his  own  titie 
through  Suydam,  and  that  negotiations  were  had  for  a 
settlement  of  tax  liens;  and  says  that  the  quitclaim  deed 
^^'as  given,  accepted  and  paid  for  under  the  express  agree- 
ment, as  well  as  supposition,  that  it  was  a  complete  settle- 
ment of  all  tax  liens  held  by  plaintiff,  and  would  have  been 
accepted  on  no  other  consideration ;  that  Suydam  paid  f  795 
for  the  deed  with  that  understanding.  He  offered  to  recon- 
vey  and  place  the  plaintiff  in  the  same  position  as  before 
the  execution  of  the  deed,  if  the  $795  were  repaid,  or  if 
credit  to  that  amount  as  of  the  date  of  the  deed  were  given 
upon  the  various  tax  liens  held  by  plaintiff  at  the  date  of 
the  deed.  Close  also  allegcMi  that  Uie  tax  levy  of  1893  was 
A'oid,  by  reason  of  irregularities  in  the  levy,  through 
failure  of  the  city  board  of  equalization  to  hold  its  sessions, 
and  failure  of  the  county  board  to  make  a  levy  at  the  time 
provided  by  law.  He  also  alleged  that  plaintiff  was 
concluded  by  a  decree  of  the  United  States  circuit  court 
foreclosing  its  tax  liens,  which  plaintiff  is  allied  to 
have  released.  No  claim  of  any  rights,  as  innocent  pur- 
chaser from  the  grantee  in  the  quitclaim  deed,  was  made 
by  Close. 
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Plaintiflf  in  reply  denied  all  Close's  allegations,  said 
he  got  but  1725  instead  of  f795  for  the  quitclaim  deed, 
and  alleged  that  Suydam  and  Close  both  knew  what  taxes 
were  claimed  by  plaintiflf  at  the  time  and  were  the  basis 
of  the  quitclaim  deed,  and  that  the  certificate  of  sale  of 
1894  was  not  included. 

The  court  made  a  general  finding  for  defendants  and 
dismissed  the  action.     Plaintiflf  appeals. 

The  c^tlier  defenses  are  apparently  not  insisted  upon,  but 
it  is  insisted  that  there  is  nothing  in  the  record  which 
warrants  any  reformation  of  this  d(^d,  and  that  the  utmost 
which  the  facts  shown  would  warrant  is  the  res(*ission  of 
the  agreement  for  settlement  and  the  restoration  of  th(» 
parties  to  their  former  position.  A  somewhat  careful 
reading  of  the  evidence  leads  the  writer  to  the  latter  con- 
clusion. 

The  evidence  tendered  by  plaintiflf  to  establish  its  right 
to  reformation  of  the  contract  consists  of  the  depositions 
of  its  attorney,  Mr.  M.  J.  Sweeley,  its  president,  James 
F.  Toy,  its  secretary,  G.  N.  Sweetser,  and  the  letters  by 
which  the  negotiations  were  wholly  conducted.  They 
show  clearly  that  the  negotiations  related  solely  to  a  tax 
sale  in  1890  for  taxes  of  1889,  and  to  subsequent  taxes  for 
1890, 1891  and  1892  paid  by  plaintiflf  as  tax  purchaser.  "It 
appt^rs  clearly  that  the  certificate  of  sale  of  November, 
1894,  was  in  plain tiflF^s  possession  before  the  making  of 
the  deed  of  Mar(*h  25,  1895,  to  Suydam,  but  was  not 
known  to  plaintiff's  attorneys  and  agents  who  negotiated 
the  settlement,  or  to  the  otlicers  who  executed  the  deed. 

The  corrc^spondence  shows  that  the  plaintiflf  was  claim- 
ing in  December,  1894,  ^778.90  as  due  under  the  sale  of 
1890  and  on  subsequent  taxes  paid  under  it  The  taxes 
for  1894  are  referred  to  as  unpaid  by  the  plaintilT,  but 
it  clearly  appears  that  the  entire  claim  of  plaintiflf  waB 
negotiated  for.  Defendants  claimed  that  it  would  amount 
to  no  more  than  |694  in  any  event  In  a  foreclosure  suit 
brought  in  the  United  States  circuit  court  upon  a  mort- 
gage covering  the  property,  a  decree  was  entered  in  1894, 
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in  plaintiff's  favor,  for  |782  taxes,  which  did  not  include 
the  sale  of  1894.  It  was  found  that  the  owner  of  the 
fee  had  not  been  made  a  party  to  that  foreclosure,  and 
negotiations  for  settlement  went  on. 

Suydam's  attorney  called  attention  to  the  fact  that  there 
had  been  a  resale  of  the  property.  None  of  the  parties 
to  the  negotiations,  however,  were  aware  of  plaintiff's 
connection  with  the  sale.  Plaintiff's  officers  finally 
agreed  with  Close's  and  Suydam's  attorneys  to  accqvt 
f725.  This  was  paid,  and  the  quitclaim  deed  in  the  terms 
stated,  the  tax  deed  issued  on  the  sale  of  1890,  and  tax 
receipts  for  the  years  1890  to  1892,  inclusive,  Avere  turned 
over.  M.  B.  Proctor,  of  Kansas  City,  who  was  agent 
for  Suydam,  says  he  paid  $795  to  a  land  agent  at  Omaha 
for  the  settlement  of  plaintiff's  claim.  The  quitclaim 
deed  recites  a  consideration  of  fl.  Proctor  also  paid 
some  tax  claims  held  by  a  Mr.  Baer,  and  acted,  as  he 
-swears,  and  there  is  nothing  to  contradict  him,  on  the  sup- 
position that  all  tax  claims  were  settled,  except  for  the 
taxes  for  1894,  which  Suydam  afterwards  paid. 

It  is  clear  that  these  negotiations  which  resulted  in 
the  deed,  which  it  is  sought  to  reform,  related  only  to  the 
first  tax  sale  and  to  payments  made  under  it.  Suydam, 
on  the  other  hand,  was  negotiating  to  clear  this  land  of 
tax  lions,  and  seems  to  have  abandoned  defenses,  more  or 
less  tenable,  against  thc^se  taxes.  It  is  clear  that  the  deed 
was  made  by  officers,  in  ignorance  of  the  further  claim  for 
the  tax  of  1893,  by  reason  of  the  1894  purchase,  and  was 
accepted  under  the  like  supposition  that  it  cleared  off  all 
liens  held  by  plaintiff,  as  it  purported  to  do.  That  is, 
the  deed  was  made  by  the  pxarties  precisely  as  they  in- 
tended it,  but,  under  a  mutual  mistake  of  facts,  there 
was  a  further  lien  for  1893  taxes,  of  which  neither  of 
them  knew. 

It  would  not  be  equitable  to  enforce  a  reformation  of 
this  deed,  which  would  leave  the  grantor  in  possession 
of  a  tax-Knle  certificate  enforcible  against  this  land,  but 
will  leave  the  grantee  to  pay  the  full  consideration  for  less 
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than  the  dear  title  he  thought  he  was  getting.  The  grantee 
tenders  in  his  pleadings  a  reconveyance.  It  would  seem 
that  the  plaintiff  is  entitled  to  no  more  than  that.  If 
it  had  accepted  this  reconveyajice,  it  would  have  been  at 
liberty  to  proceed  with  the  enforcement  of  both  its  liens 
for  the  amount  legally  collectible  upon  them. 

The  difficulty  in  decreeing  a  reformation  in  this  case 
consists  in  the  fact  that  the  minds  of  the  parties  do  not 
seem  to  have  ever  met  upon  the  contract^  in  the  form  in 
which  it  is  sought  to  be  put.  3  Pomeroy,  Equity  Juris- 
prudence (2d  ed.),  section  1376.  It  is  clear  from  the  ne- 
gotiations of  these  parties  that  each  at  the  time  fully  in- 
tended a  final  and  complete  settlement  of  the  tax  claims. 
The  fact  that  certain  items  were  omitted  would,  doubt- 
less, entitle  either  party  to  rescind,  but  would  not  entitle 
either  party  to  claim  a  partial  settlement,  which  neither 
of  them  ever  agreed  to.  The  demand  of  the  defendant 
that  plaintiff  be  required  either  to  rescind  the  contract  in 
toto,  and  place  the  property  again  in  the  position  in 
which  it  was  at  the  time  of  the  giving  of  the  quitclaim 
deed,  or  else  abide  by  tlie  terms  of  that  deed,  seems  to 
he  much  more  equitable  than  the  demand  of  the  plaintiff 
that  this  settlement,  which  was  supposed  to  have  been 
in  full  of  all  claims,  should  be  held  valid  as  to  claims 
which  were  under  discussion  between  the  parties,  but 
should  be  held  to  leave  the  plaintiff  at  liberty  to  assert, 
now,  its  further  claim  for  tlie  amount  of  its  second  certifi- 
cate of  purchase,  which  it  then  held  but  made  no  claim 
upon,  and  which  is  expre*«»sly  surrendered  in  the.  deed. 
Plaintiff  having  elected  in  the  lower  court  to  accept  a 
decree  of  dismissal  rather  than  rescind,  it  can  not  now 
complain  of  anything  inequitable  in  the  decree.  It  is 
recommended  that  the  judgment  of  the  district  court  be 
affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Vbw  OBI4BA.NS  CoFFHB)  (Company,  Limitbd,  y.  Hbnbt  F. 

Cady. 

FnJD  June  18,  1903.    No.  12,931. 

1.  Peremptozy  Instructioii:  Counteb-Oulim:  Bvidkkck.    It  is  not  error 

to  refuse  a  peremptory  Instruction  for  a  verdict  for  plaintiff,  where 
defendant  has  introduced  evidence  tending  to  support  a  counter^ 
claim  set  up  in  the  answer. 

2.  Verdict:    Bvidbnck.     Bvidence  sufficient  to  take  a  question  to  the 

:  iry,  will  ordinarily  support  a  verdict  upon  it 

S.  Agent's  Authority:  Instruction.  Not  error  to  submit  to  jury  the 
question  of  the  extent  of  a  selling  agent's  authority  to  accept 
payment  in  something  besides  money,  where  there  is  evidence  of 
statements  by  the  principal's  general  manager  tending  to  show 
such  authority. 

4.  Instruction:  Evidence.  It  is  error  to  submit  to  a  jury  the  question 
as  to  whether  goods  were  purchased  from  one  H.,  as  principal,  or 
from  him  as  agent  of  plaintiff,  where  the  evidence  points  only  to 
the  latter  conclusion. 

Error  to  the  district  court  for  Douglaa  county :  Jaoor 
Pawobtt,  District  JuDoa    Reversed. 

Cra/ne,  Crane  d  Erwin,  for  plaintiff  in  error. 
Montgomery  d  Hall,  contra*. 

Hastings,  O. 

Plaintiff  brought  this  action  in  Douglas  county  district 
court:,  claiming  f  170.50  on  open  account  for  coffee  sold  and 
delivered.  The  defendant  denied  that  plaintiff  had  sold 
him  any  goods ;  alleged  that  he  bought  the  goods  and  mer- 
chandise mentioned  in  plaintiff^s  petition  from  one  J.  L. 
Hutchinson  and  paid  the  latter  for  them  in  full;  that 
Hutchinson  was  authorized  to  sell  the  merchandise  for 
plaintiff  and  receive  pay,  and  that  any  indebtedness  hdd 
by  plaintiff  for  the  goods  is  a^nst  Hutchinson  and  not 
the  defendant 

By  way  of  counter-claim,  the  defendant  says  he  made 
an  oral  agreement  with  Hutchinson,  who  waa  acting  on 
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plaintiff's  behalf,  to  sell  plaintiff  100  coffee  stands  or 
tables  at  the  agreed  price  of  f2.50  each  and  100  stands  or 
tables  at  the  agreed  price  of  fl.75  each;  that  plaintiff 
failed  and  refused  to  carry  out  the  contract  to  defendant's 
damage  in  the  sum  of  |175.  Subsequently  the  counter- 
claim was  amended,  setting  forth  an  oral  contract  for  the 
purchase  by  plaintiff  from  defendant  of  the  coffee  stands 
at  the  prices  before  stated,  but  alleging  increased  damages; 
that  defendant  caused  one  stand  of  each  kind  to  be  manu- 
factured and  deliverd  to  plaintiff,  who  accepted  it  upon 
said  contract;  that  defendant  at  once  made  arrangements 
for  the  manufacture  of  the  remainder  for  the  purpose  of 
filling  said  contract,  but  plaintiff  failed  and  refused  to 
carry  out  its  i>art  of  the  contract,  and  refused  to  accept 
the  stands  and  canceled  the  contract  to  purchase;  that  if 
plaintiff  had  not  canceled  the  contract  and  had  carried 
it  out,  defendant  would  have  had  a  profit  of  $225  in  the  sale 
of  the  stands.    A  general  denial  waB  filed,  for  reply. 

The  jury  returned  a  verdict  for  defendant.  Plaintiff 
brings  error  on  four  grounds.  First:  The  giving  of  in- 
struction seven,  to  the  effect  that  if  the  evidence  showed 
that  the  coffee  was  bought  from  Hutchinson,  the  traveling 
salesman,  as  principal,  and  not  from  the  plaintiff,  and  that 
the  defendant  settled  with  Hutchinson,  there  could  be  no 
recovery.  This  is  claimed  to  be  error  on  the  ground  that 
there  was  no  evidence  to  warrant  any  such  instruction; 
that  the  jury,  under  the  evidence,  could  not  have  been 
warranted  in  finding  that  the  coffee  was  bought  from 
Hutchinson  and  such  finding  could  not  have  been 
sustained,  and  that  no  such  question  should  have  been  sub- 
mitted. Second:  The  giving  of  instruction  eight,  which 
told  the  jury  that  if  Hutchinson  was  plaintiff's  agent  and 
Cady  knew  it,  but  settled  with  the  agent,  and  that  the 
latter  was  authorized  to  make  the  settlement,  then  there 
could  be  no  recovery.  This  is  claimed  to  have  been  error 
for  the  same  reason,  namely,  that  there  was  no  evidence 
to  warrant  it;  that  there  was  absolutely  nothing  in  the 
record  tending  to  show  any  authority  on  the  part  of 
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Hutchinson  to  mako  sottleini^nt.  Third:  The  refusal  of  a 
peremptory  instruction  to  find  for  the  plaintiff.  Fourth: 
That  the  verdict  is  not  sustained  by  the  evidence.  This 
last  is  on  the  ground  that  it  was  necessary  to  the  finding 
that  the  jury  conclude  that  Hutchinson  was  authorized 
to  make  settlement  for  the  goods,  and  no  such  authority 
appears. 

All  the  alleged  errors  relate  simply  to  the  sufficiency  of 
the  evidence  to  warrant  the  venlict,  and,  also,  to  justify  the 
court  in  submitting  to  the  jurj'  the  specific  questions  as 
to  the  party  from  whom  the  goods  were  purchased  and  his 
authority,  which  were  left  to  their  determination. 

The  refusal  of  the  court  to  instruct  for  a  verdict,  which 
is  the  first  error  assigncnl,  was  right.  There  was  evidence 
tending  at  least  in  some  degree  to  support  a  finding  for 
defendant  on  his  counter-claim.  That  being  the  case,  of 
course,  no  peremptory  instruction  for  plaintiff  was  pos- 
sible. No  rwjuest,  by  itself,  for  the  withdrawal  from  the 
jury  for  the  attempted  defense  of  payment  to  Hutchinson, 
was  made.  The  first  error,  therefore,  need  not  be  con- 
sidered further. 

The  real  questions  in  this  case  are :  (1)  Whether  or  not 
there  was  evidence  which  warranted  the  court  in  submit- 
ting to  the  jury  the  questions  as  to  whether  defendant 
bought  the  coffee  from  Hutchinson,  and  paid  him  for  it, 
as  principal;  and,  (2)  whether  or  not,  if  the  coffee  was 
understood  to  have  been  bought  from  plaintiff,  Hutchinscm 
had  authority  to  take  the  pay  for  it  in  board. 

Of  course,  if  there  was  evidence  to  warrant  the  court 
in  expressly  submitting  these  questions,  as  it  did  in  the 
seventh  and  eighth  instructions,  then  it  must  he  held  that 
there  is  evidence  to  support  the  verdict  rendered  on  them. 

It  is  suggested  on  the  one  side  that  the  question  of  the 
counter-claim  is  out  of  the  case,  and  on  the  other  that, 
allowing  the  verdict  should  have  been  in  favor  of  plain- 
tiff on  its  account,  it  must  nevertheless  be  sustained  be- 
cause the  counter-claim  may  have  balanced  the  account 
Neither  of  these  contentions  can  be  sustal^ed  in  the  ab* 
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sence  of  special  findings.  We  are  not  able  to  say  whether 
the  verdict  was  a  finding  against  both  account  and  counter- 
claim, or  in  favor  of  both,  and  that  they  offset  each  other. 
It  results,  that  if  there  were  uiaterial  errors  in  the  submis- 
sion of  either  one,  the  judgment  must  be  reversed.  The 
error,  if  there  is  any,  is  in  the  non-applicability  to  the  evi- 
dence of  these  instructions,  seven  and  eiglit. 

The  evidence  on  behalf  of  the  plaintiff  consists  of  in- 
voices and  shipping  receipts  for  the  goods  and  the  testi- 
mony of  the  secretary  of  the  company  that  no  payment  had 
been  received  for  them.  The  first  invoice  of  coffee,  bon* 
date  April  20, 1900,  and  had  \^Titten  across  its  face  in  ink, 
"Paid,  New  Orleans  Coffee  Co.  J.  L.  H.,"  without  date. 
The  second  invoice,  |35.25,  Ixjre  date  May  4, 1900,  and  had 
written  across  its  face  in  ink,  "Paid  5-14-00.  New  Or- 
leans Coffee  Co.,  Hutchinson."  The  third  invoice  bore* 
date  May  14,  1900,  for  |53.75,  and  written  across  its  face 
m  lead  pencil  was,  "Wed.  5-25-1900,  Paid,  J.  L.  Hutchin- 
son." The  fourth  invoice  bore  date  June  16, 1900,  and  was 
for  $36,  and  across  its  face  was  written,  in  ink,  the  words 
"Paid  6-25-1900,  J.  L.  Hutchinson."  All  these  invoices 
bore  the  corporate  name  of  the  coffee  company  and  were 
payable  in  New  Orleans  or  New  York  funds,  in  sixty 
days,  less  two  per  cent,  for  cash  if  paid  within  ten  days; 
and  any  invoice  not  paid  at  maturity  to  be  subject  to 
demand  draft,  with  exchange  and  collection  charges.  Two 
invoices,  one  for  f8.50  and  the  other  $11.25,  were  invoiced 
as  delivered  from  W.  L.  May  &  Co.'s  stock  at  Omaha,  June 
25,  1900.  The  defendant  testified  that  he  was  a  resident 
of  Omaha,  and,  in  the  year  1900,  was  conducting  the  Del- 
lone  hotel;  that  Hutchinson  engaged  board  and  room; 
that  the  latter  said  he  Avas  handling  coffee,  but  did  not,  at 
that  time,  state  for  whom ;  terms  for  board  were  satis- 
factory, if  he  could  pay  in  coffee ;  this  was  acceptable  to  the 
defendant,  and  the  coffee  was  received,  the  principal  part 
of  it  turned  over  to  tlie  defendant  by  Hutchinson,  person- 
ally, and  a  part  shipped  by  the  New  Orleans  Coffee  Com- 
paiiy ;  that  the  first  invoices  were  shipped  from  New  Or- 
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leans,  and  on  its  arrival  payment  was  receipted  for  by 
Hutchinson,  tlie  latter  given  credit  on  his  bill,  and  his 
receipt  written  across  the  face  as  above  indicated-  The 
second,  third  and  fourth  invoices  were  settled  for  in  the 
same  way;  the  invoices  were  received  pursuant  to  orders 
given  to  Hutchinson  on  Uu^se  terms.  Defendant  stated  that 
sometime  during  the  spring  the  plaintiff's  manager,  Jones, 
visited  Omaha  and  had  a  conversation  with  the  defendant, 
in  which  the  manager  stated,  "Mr.  Hutchinson  represented 
them,  and  what^ever  arrangements  Mr.  Hutchinson  made 
would  be  carried  out  by  the  company."  Defendant  also 
stated  that  he  had  arrangi^i  with  Hutchinson  to  manufac- 
ture cofifee  stands,  for  the  display  of  coffee  in  cans,  which 
would  l>e  placed  in  various  stores;  that  he  had  an  oral  ar- 
rangci;icnt  with  Mr.  Jones,  whereby  he  was  to  make  100 
stands  of  a  large  size,  at  $2.50  each,  and  100  of  a  smaller 
size,  at  f  1.75  each ;  that  this  conversation  was  in  presence 
of  his  nephew  and  of  Mr.  Cole,  in  the  Dellone  hotel ;  that 
one,  each,  of  tliese  stands  was  made  and  delivered  to  the 
plaintiff;  that  material  was  procured  for  the  rest;  that 
they  were  not  made  because  the  order  waB  canceled  by 
plaintiff;  defendant  stated  that  the  lai^r  stands  would 
cost  him  |1.50,  each,  to  make  and  the  smaller  (me  fl,  each; 
two  drafts,  one  for  f  150  and  one  for  f  100,  received  by  de- 
fendant, for  board,  drawn  by  Hutchinson  on  the  plaintiff 
and  paid  through  the  banks,  were  presented  in  evidence. 

Henry  C.  Cole,  a  carpenter,  testified  to  the  making  of 
two  of  these  stands  and  to  hearing  the  conversation  be- 
tween the  defendant  and  the  manager,  Jones;  that  Mr. 
Jones,  after  examining  the  stands,  or  during  the  examina* 
tion,  said,  "Whatever  Mr.  Hutchinson  agreed  upon,  why  he 
was  responsible  or  whatever  you  may  call  if  Witness 
again  stated,  generally,  in  reference  to  the  manager's  rep- 
resentations with  regard  to  Hutchinson's  authority, 
"Whatever  he  said  was  all  right  or  some  such  way,  as  that 
he  represented  the  New  Orleans  Coflfee  Company.''  The 
manager,  Jones,  says  that  Hutchinson  was  a  traveling 
sidesman,  in  the  service  from  about  February  1  to  June  29, 
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1900;  that  his  authority  was  to  take  orders,  find  he  had  no 
authority  whatever  to  make  collections,  except  in  one  or 
two  cases  where  he  had  been  spiH'ially  authorized;  Mr. 
Jones  stated  that  he  himself  employed  and  authorized 
salesmen  and  collectors ;  that  no  other  person  had  authority 
to  do  so,  and  that  he  had  given  no  such  general  authority  to 
Hutchinson.  Sixty  days  after  the  shipments  of  the  in- 
voices, drafts  were  drawn  on  defendant,  from  New  Orleans, 
payment  of  which  were  refused.  Mr.  Jones  stated  that 
the  arrangement  with  Hutchinson  was,  that  his  exi>enses 
were  to  be  advance<l  in  cash  and  he  had  no  autliority  what- 
ever to  contract  hotel  bills  on  the  credit  of  the  coffcn^  com- 
pany. With  reference  to  the  counter-claim,  Mr.  Jones 
testifies  to  being  in  Omaha,  in  May,  and  giving  a  condi- 
tional order  to  the  Omaha  Box  Company,  through  Mr. 
Cady,  for  a  few  coflftn*  stands,  but  subject  to  one  of  tliem 
being  sent  to  New  Orleans  for  trial,  before  anything  fur- 
ther was  done;  this  order  the  Omaha  Box  Company  ac- 
knowle<lged  by  letter  to  New  Orleans,  June  27,  1 900,  and 
they  re<]uested  confinnation  of  the  order  by  l(»tter  and  then- 
would  proceed  with  the  Avork ;  this  letter  was  r(H*eiv(Kl  June 
30,  and  on  the  same  day  a  reply  was  sent,  stating  that 
Hutchinson  had  been  discharged,  and  the  company  had 
his  letter  stating  that  a  sample  stand  had  been  ship])ed, 
but  nothing  further  was  done;  and  on  receipt  of  the  stand 
further  arrangements  would  be  nmde  and,  in  the  mean- 
time, nothing  further  was  done;  the  witness  testified  that 
the  stand  was  never  received  and  nothing  further  was 
ever  said  in  reference  to  them;  that  the  receipt  of  the 
sample  stand  was  a  condition  precedent,  which  had  not 
been  fulfilled. 

Hutchinson  testifies  by  deposition,  from  Philadelphia, 
that  he  sold  Cady  the  coffee;  that  he  knew  it  was  delivered, 
and  that  credit  was  given  to  himself  of  the  amount,  on 
board  due;  that  this  transaction  w-as  upon  the  refusal  of 
payment  of  drafts,  drawn  in  defendant's  favor,  for  board. 

Oliver  Irwin,  attorney  for  plaintiff,  testified  to  two  con- 
versations with  the  defendant;  the  first,  calling  his  atten- 
SO 
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tion  to  the  claim  of  the  plaintiflf,  and  defendant  then  said, 
let  the  matter  rest  a  while,  he  waa  in  correspondence  with 
Hutchinson  and  that  it  would  be  fixed  up.  At  another 
conversation  defendant  said  that  he  had  just  received  f 60 
from  Hutchinson,  in  the  shape  of  a  shipment  of  cigars, 
and  <»xpected  to  get  the  whole  f  170.  Hutchinson,  in  his 
deposition,  had  testified  that  he  had  received  no  special  in- 
structions from  the  house,  as  to  Cady's  bill  charged  against 
the  account  for  coffee,  but  that  he  had  general  authority. 

It  seems  clear  Uiat,  under  the  evidence,  the  extent  of 
Hutchinson's  authority  was  properly  left  to  the  jury,  by 
the  eighth  instruction.  The  question  as  to  whether  or  not 
the  purchase  of  the  coffee  was  from  plaintiff  or  from 
Hutchinson,  as  principal,  is  not  so  clear.  It  is  true  that 
Mr.  Cady  testifies  to  an  arrangement,  in  February,  that 
Hutchinson  should  pay  his  board  in  coffee,  and  that,  at 
that  time,  defendant  did  not  know  for  whom  the  coffee  was 
sold.  He  does  not  say,  however,  that  he  did  not  know%  in 
April,  when  the  firat  of  this  coffee  came.  In  fact  he  must 
have  known  then,  for  he  received  the  invoices  showing 
himself,  and  not  Hutchinson,  as  consignee,  and  billing  the 
goods  to  himself,  and  not  to  Hutchinson,  under  ordinary 
selling  terms,  directly  from  the  New  Orleans  concern. 

Three  of  these  six  invoices  of  coffee  were  delivered  in 
Juna^  In  May,  plaintiff's  manager,  Jones,  visited  Omaha, 
and  the  relations  between  Hutchinson  and  the  plaintiff 
were  expressly  discussinl.  The  transactions  were  had  on 
which  defendant's  counter-claim  was  based.  ' 

We  are  constrained  to  think  that  Mr.  Cady's  testimony, 
that  he  had  no  knowledge  as  to  Hutchinson's  representing 
the  plaintiff,  when  the  arrangement  for  board,  and  for 
payment  in  coffw,  was  made,  is  not  sufficient  to  warrant, 
in  the  face  of  the  other  facts,  any  finding  that  when  he  got 
and  settled  for  this  coffee,  he  bought  it  of  Hutchinson  and 
paid  him  for  it,  as  principal.  We  do  not  think  that  the 
evidence  warranted  the  submission  of  such  a  question  to 
the  jury. 

For  error  in  giving  instruction  seven,  submitting  this 
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question  to  the  jury,  it  is  recommended  that  the  judgment 
of  the  district  court  be  reversed  and  the  cause  remanded. 

Ames  and  Oldham,  OC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 

Reversed. 


Laura  A.  Gilbert,  appem^bb,  v.  Catherine  A.  Garbbr  et 

AL.,  APPELLANTS,  ImPLBADF^D  WITH  NEBRASKA  &  KAN- 
SAS Farm  Loan  Company  et  al.,  appellees. 

Tiled  June  18,  1903.    No.  12,912. 

L  Decree  of  Dismissal  as  to  Plaintiff:  L^^teb  Decbee  in  Favob  of 
Cboss-Petitioneb.  After  a  final  decree  entirely  dismissing  plain- 
tiff out  of  an  action,  a  second  decree  in  favor  of  a  cross-petitioner 
was  entered  in  the  same  action  at  the  following  term  of  court, 
before  appeal  from  the  first  decree.  Held,  That  second  decree, 
X  taken  while  plaintiff  was  entirely  excluded  from  participation  in 
the  action,  was  of  no  validity  as  against  plaintiff  after  reversal  of 
the  decree  against  her. 

2.  Payment:  Evidence.    Evidence  held  to  sustain  the  trial  court's  find- 

ing, as  to  an  alleged  payment  through  execution  of  a  new  note  and 
mortgage. 

3.  Acknowledgment.    Pleading  and  proof  that  acknowledgment  of  a 

mortgage  upon  a  family  homestead  taken  by  an  officer  and  stock- 
holder in  a  loan  company  which  was  agent  for  the  leaner,  Jield^ 
not  to  Invalidate  the  acknowledgment. 

4.  Witness  to  Mortgage.    Similar  pleading  and  proof  held  not  to  show 

incapacity  of  such  an  officer  and  stockholder  to  act  as  witness  of 
the  mortgage. 
6.  ETidence.    Evidence  held  to  sustain  trial  court's  finding  that  plain- 
tiff is  the  owner  of  the  note  and  mortgage  in  question. 

Appeal  from  the  district  court  for  Webster  county :  Ed 
L.  Adams^  District  Judge.    Affirmed. 

Lorenzo  W.  Billingsleyy  Robert  J.  Greene  and  BicJuird 
H.  Hagelvrij  for  appellants. 

Bernard  8.  McNeny  and  A.  H.  Kidd^  contra. 
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Hastings,  C. 

This  case  comes  here  upon  a  seccmd  appeal.  The  pres- 
ent appellee  brought  it  here  before,  and  a  finding  that  her 
mortgage  had  been  paid  was  reversed,  because  not 
sustained  by  suflficient  evidenca  The  case  then  went  back, 
on  mandate,  for  further  proceedings  in  the  district  court 
There,  the  defendants,  Catherine  A.  Garber  and  Joseph 
(iarber,  filed  a  supplemental  answer.  Their  original  an- 
swer in  the  case  had  alleged,  that  the  mortgage,  which 
was  payable  to  James  H.  Tallman,  a  member  of  the  firm 
of  Q.  W.  iloore  &  Company,  of  Hartford,  Connecticut,  was 
for  money  advanced  by  that  firm;  that  the  Nebraska  & 
Kansas  l^arm  Loan  Company  was  the  regular  agent  of 
that  firm,  and  loaned  for  it  a  large  amount  of  money, 
upon  numerous  mortgages,  in  the  vicinity  of  Red  Cloud, 
Nebraska.  It  alleged  a  payment  to  the  Nebraska  &  Kansas 
Fann  Loan  Company;  set  up  what  purported  to  be  the 
facta  as  to  the  relation  between  the  holder  of  the  mort- 
gage and  the  loan  company,  and  that  the  mortgage  was 
wholly  paid  and  discharged. 

The  new  answer  set  out  that,  after  the  filing  of  plain- 
tiff's original  p<*tition,  defendant  Slocum  filed  an  answer 
and  cross-petition;  that,  sul>se(iuently,  defendants  an- 
swered to  it;  that  June  18,  1896,  plaintiff  filed  reply  and 
an  answer  to  Slocum's  cross-petition;  that  trial  was  had 
January  14,  1898,  upon  plaintiflp*s  petition,  the  answers 
and  defaults  of  defendants,  and  the  evidence.  Judgment 
of  dismissal,  and  for  costs,  was  entered  in  favor  of  defend- 
ants and  against  plaintiff;  that  the  term  of  court  ad- 
journed next  day ;  that  bill  of  exceptions  was  not  settled 
within  the  time  allowed  by  law  and  that,  on  May  10,  fol- 
lowing, trial  was  had  upon  the  cross-petition  of  the  de- 
fendant, Slocum,  the  answer  and  reply  of  plaintiff,  the 
ansAver  of  the  defendants,  Garber,  and  the  defaults  of  the 
other  parties;  that  the  issues  were  found  in  favor  of  Slo- 
cum, and  against  plaintiff  and  the  other  defendants,  and 
a  decree  entered. 
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This  decree  is  set  out  in  the  answer,  and  recites  that 
plaintiff  did  not  appear;  it  finds  that  the  other  defendants 
had  entered  their  appearance  to  Slocum^s  cross-petition, 
but  failed  to  answer  or  demur;  it  finds  that  the  mortgage 
was  executed  to  Slocum  by  the  defendants,  Garber,  and 
was  a  first  lien ;  finds  the  amount  due  on  it,  decrees  a  sale 
and  a  complete  foreclosure  against  all  tlie  defendants, 
unless  payment  should  be  made  within  twenty  days. 

The  supplemental  answer  alleges,  that  the  defendants, 
Garber,  paid  this  decree,  relying  upon  this  finding  that  it 
was  a  first  lien  upon  the  land;  the  supplemental  answer 
also  alleges  the  agency  of  the  loan  company  for  G.  W. 
Moore  &  Company  and  for  the  plaintiff;  alleges  pay- 
ment made  to  the  loan  company  and  a  discharge  of  plain- 
tiff's mortgage  thereby;  also,  alleges  payment  to  Tallman 
by  this  means ;  that  no  assignment  had  ever  been  filed  of 
record  and  tliat  Tallman  was  the  ostensible  owner;  the 
supplemental  answer  also  alleges  that  the  acknowledg- 
ment of  the  mortgage  was  taken  by  and  before  J.  A.  Tul- 
leys,  notary  public;  that  he  was  secretary  of,  and  benefi- 
cially interested  in,  the  loan  company,  and  was  defendant's 
agent,  and,  also  agent  for  Tallman,  the  mortgagee,  and  of 
G.  W.  Moore  &  Company,  and  was  in  the  employ  of  Tail- 
man,  G.  W.  M(K)re  &  Company  and  the  Nebraska  &  Kan- 
sas Farm  Loan  C\)iiipany,  and  was  never  employed  as 
notary  by  defendants;  that  his  compensation  depended 
upon  his  procuring  the  execution  of  the  mortgage,  and 
he  had  no  right  or  authority  to  t^ike  the  acknowledgment  of 
it  The  supplemental  answer  als^)  alleges  that  there  was 
no  competent  witness  to  the  mortgage;  that  Shirey,  the 
witness,  Avas  interested,  in  substantially  the  same  man- 
ner as  Tulleys,  in  the  mortgage,  being  a  stockholder  and 
oflScer,  or  related  to  officers  of  the  loan  company  and 
that  the  premises  were  the  family  homestead  of  the  de- 
fendants, Garber.  There  was  also  an  allegation  that 
plaintiff  was  not  the  real  party  in  interest,  as  well  as  a 
denial  of  her  ownership. 

It  will  thus  be  seen  that  the  defenses  relied  upon  to 
this  mortgage,  are : 
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( 1. )  Res  adjudicatay  by  reason  of  the  decree  in  favor  of 
Slocum,  which  was  not  appealed  from,  rendered  in  May, 
1898,  after  the  former  judgment  against  the  plaintiflf  dis- 
missing her  out  of  the  action. 

(2.)  The  payment  claimed  to  have  been  made  to  the 
Nc^braska  &  Kansas  Farm  Loan  Company,  as  to  which  the 
evidence  was,  in  the  former  hearing,  held  insuflficient. 

(3.)  That  tlie  premises  are  a  homestead  and  the  mort- 
gage was  never  lawfully  acknowledged. 

(4.)  That  while  the  premises  are  a  homestead  the 
mortgage  was  not  witnesstHi  by  any  one  competent  to 
ser\'e  in  that  capacity. 

(5.)     That  plaintiff  is  not  the  real  party  in  interest. 

These  defenses  it  would  be  as  well  to  take  up  Heriatim. 
So  far  as  the  first  is  ctmcerned,  the  arguments  advanced 
in  support  of  it  cover  16  pages  of  the  brief,  and  they  rest  on 
the  proi)osition  that  the  proceedings  in  favor  of  Slocum^ 
by  which  the  decree  of  May  10  was  obtained,  were  in 
plaintiff's  constructive  presence,  and  are  an  adjudication 
against  her.  A  suggestion  is  made,  also,  that  they  were  in 
the  nature  of  proceedings  in  rem  and  binding  against  the 
world.  The  latter  position  hardly  seems  tenable.  At  all 
events  the  do(*trine  has  not  yet  been  established,  that  pro- 
ceedings in  foreclosure  of  a  mortgage  are  proceedings  in 
rem,  in  such  a  sense  as  to  be  binding  upon  one  not 
directly  a  party  to  the  action.  Cram  v.  Cotrellj  48  Neb. 
646. 

The  real  question,  as  to  this  branch  of  the  ease,  seems 
to  be,  simply :  Was  the  plaintiff  a  party  to  these  proceed- 
ings of  May  10,  and,  if  so,  is  she  concluded  by  them?  It 
set^ms  clear  that  such  is  not  the  case.  By  a  final  decree  of 
January  1, 1898,  the  plaintiff  had  been  dismissed  out  of  the 
action.  All  of  these  defendants  were  parties  to  that  de- 
cree and  its  finding,  tliat  her  mortgage  was  paid.  It 
ordered  that  mortgage  to  be  canceled  of  record,  and  taxed 
costs  against  her.  The  decree  of  May  10  recites  that  she 
did  not  appear.  It  is  clear  that  the  court,  which  had 
dismissed  her  from  the  action,  could  not  legally  have  al- 
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lowed  hep  any  standing  at  the  May  hearing,  without  first 
vacating  the  January  decree.  This  was  only  done  later 
by  this  court,  on  appeal.  So  long  as  that  decree  stood,  she 
was  not  bound  by  what,  thereafter,  might  be  done  by  the 
other  parties  in  that  same  action.  She  was  no  longer  a 
party  to  it.  It  is  impossible  to  see  how  she  is  any  more 
bound  by  subsequent  proceedings,  after  the  entry  of  final 
decree  against  her,  and  before  its  reversal,  than  if  she 
had  never  been  a  party  It  does  not  s(*em  necessary  or  de- 
i^irable  to  discuss  the  numerous  cases  cited  by  defendants 
for  the  proposition,  that  a  prior  judgment  l)etween  the 
same  parties,  involving  the  same  point,  is  necessarily  con- 
clusive. They  are  none  of  them,  so  far  as  counsel  indicate, 
or  our  own  examination  shows,  cases  involving  a  decree 
between  other  parties,  after  the  plaintiff  had  l)een  dis- 
missed out  of  the  action.  The  decree  taken  when  plaintiff 
was  not  present,  and  could  not  legally  be  heard  to  object, 
can  not  be  held  conclusive  upon  her. 

The  defense  that  the  mortgage  was  acknowledged  before* 
J.  A.  Tulleys,  that  the  latter  was  secretary  of  the  loan 
company,  and  defendant's  agent,  as  well  as  agent  for  Tall- 
man  and  Q.  W.  Moore  &  Company,  and  that  his  compensa- 
tion depended  upon  the  taking  of  the  acknowUnlgment,  and 
that  he  was  not  emploj^ed  by  the  defcnidant  and  his  certifi- 
cate of  acknowledgment  is  void,  and  the  ppojKTty  a  home- 
stead, does  not  seem  to  be  suflScient,  in  view  of  the  fact 
that  this  mortgage,  originally,  was  in  favor  of  James  H. 
Tallman.  The  latter  is  claimed  to  have  bet^n  a  member  of 
the  firm  of  Q.  W.  Moore  &  Company,  and  of  this  firm  the 
Nebraska  &  Kansas  Farm  Ix)an  Compiiny  is  alleged  to 
have  been  the  agent.  It  is  conceded  by  the  appellee  that  a 
mortgage  upon  a  homestead  is  void  unless  acknowledged. 
Rawlea  v.  Reichenbach^  65  Neb.  29;  Hcdhlooni  v.  Picrson^ 
2  Neb.  (Unof.)  799.  It  is  also  settled  by  the  decisions  ot 
this  court,  that  a  conveyance  to  a  corporation  can  not  be 
acknowledged  before  a  stockholder  in  such  corporation. 
Wilson  V.  OriesSj  64  Neb.  792.  In  the  present  instance,  no 
interest  on  the  part  of  Tulleys,  or  of  the  loan  company  of 
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which  he  was  secretary,  in  the  mortgage,  is  claimed,  except 
to  the  extant  that  they  were  agents  in  the  negotiations  for 
the  loon  and,  presumably,  derived  a  profit  from  the  trans- 
action. That  they  had  any  interest  in  upholding  the  con- 
veyance after  it  was  made,  or  any  beneficial  interest  in  the 
consideration  for  it,  does  not  appear.  It  seems  clear  that 
any  officer  acknowledging  an  instrument  must  be  inter- 
ested in  the  transaction,  at  least,  to  the  extent  of  his  fees. 
If  the  validity  of  his  acknowledgment  is  to  be  destroyed 
by  that  fact,  we  should  have  to  search  for  a  notary  who 
would  incur  all  the  responsibilities  of  that  important  of- 
fice from  pure  disinterestedness.  Neither  the  allegations 
nor  the  proof,  in  this  instance,  seem  to  us  sufficient  to 
j'ustify  a  holding  of  the  acknowledgment  void. 

The  objection  that  the  witness  to  the  mortgage,  Shirey, 
was  a  brother  of  the  loan  company's  treasurer,  and  was  an 
agent,  employed  by  Tallman  and  by  G.  W.  Moore  &  Com- 
pany, does  not  seem  any  better  taken.  As  before  stated, 
it  d(x^s  not  appear  that  he  had  any  beneficial  interest  in 
the  consideration  for  the  mortgage,  or  in  its  upholding  af- 
ter it  was  once  executed.  No  direct  profit  to  himself,  from 
sustaining  the  instrument  when  once  made,  is  disclosed. 

The  evidence  as  to  the  fourth  defense,  of  payment,  is  not 
claimed  to  be  essentially  different  from  that  which  was 
held  insufficient  at  the  former  hearing.  The  parties  seem 
to  have  tnistt^  the  Nebraska  &  Kansas  Farm  Loan  Com- 
pany to  the  extent  of  executing  a  new  note  and  mortgage, 
ostensibly,  in  renewal  of  the  one  held  by  plaintiff.  The 
loan  company  sec^ms  to  have  n^otiated  the  second  note 
and  mortgage  without  having  taken  up  tlie  first.  The 
evidence  of  authority  on  their  part,  to  act  in  any  such 
manner  on  behalf  of  the  plaintiff,  seems  to  us  entirely  in- 
sufficient, on  this  hearing,  as  it  did  to  the  court,  in  the  for- 
mer one. 

It  is  urg<Ml,  however,  that  the  answer  does  not  claim  pay- 
ment, but  an  arrangement  to  substitute  securities  made  by 
the  loan  company,  and  that  the  plaintiff  is  a  mere  dununy 
for  G.   W,   Moore  &  Company,  and  that  the  latter  in 
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estopped  from  denying  the  authority  of  the  loan  company 
to  make  the  arrangement.  The  evidence  seems  to  warrant 
the  trial  court  in  finding  against  this  contention. 

It  is  urged  that  the  former  decision  of  this  court,  and 
the  present  decree  of  the  district  court,  were  both  made 
under  a  wrong  impression  as  to  the  negotiability  of  the 
note  in  question;  that  the  late  case  of  Garnctt  v,  Meyers,  65 
Neb.  287,  is  a  holding,  that  an  agreement  in  a  mortgage 
to  pay  taxes,  renders  it  and  the  note  secured  by  it  non- 
n^otiable.  We  do  not  understand  that  the  holding  of 
Oa/mett  v.  Meyers  goes  to  that  extent.  The  taxes  agreed 
to  be  paid  in  this  mortgage,  are  only  the  taxes  upon  the 
the  premises  mortgaged,  and  a  duty  to  pay  them  rested 
upon  the  mortgagor,  indei>endent  of  the  agreement  in  the 
mortgage,  and  it  is  not  thought  that  the  character  of  the 
obligation  is  changed  by  the  incorporation  of  such  an 
agreement,  or  the  one  that  the  mortgagee  might  himself 
pay  such  taxes  and  should  be  reimbursed.  This  was  a 
right  which  lie  possessed,  independent  of  any  agreement 
to  that  effect.  A  stipulation  which  did  not  suffice  to  alter 
the  legal  effect  of  the  instrument,  as  between  the  parties, 
can  hardly  be  held  to  suffice  to  render  it  non-negotiable. 
Bradbury  v.  Kinney,  63  Neb.  754. 

The  fifth  defense,  that  plaintiff  is  not  the  real  party  in 
interest,  hardly  seems  tx)  recjuire  further  consideration. 
There  is  testimony  in  the  record,  if  believed  by  the  court, 
amply  establishing  that  plaintiff  was  the  owner  of  the 
note,  for  value,  before  maturity.  Thexe  is  no  direct  con- 
tradiction of  this,  and  the  circumstances  related  by  the 
defendant,  Qarber,  are  by  no  means  conclusive.  There 
seems  no  reason  to  disturb  the  finding  of  the  trial  court 
on  this  question. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

Ambs  and  Oldham,  C5C.,  concur. 

By  the  Court:  For  the  reastms  stated  in  the  fort^going 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 
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Chasb  County,  Nebraska,  v.  Ida  M.  Kelly. 

Filed  June  18,  1903.    No.  12,915. 

1.  County  Superintendent:  Salabt.  Section  2,  subdivision  7,  chapter 
79,  Compiled  Statutes,  provides  the  minimum  and  not  the  maxi- 
mum salary  to  be  paid  county  superintendents  in  the  various 
classes  therein  enumerated. 

2. :  Discretion.  In  counties  of  less  than  2,000  school  popula- 
tion, the  number  of  days  which  a  county  superintendent  may  be 
employed  in  the  discharge  of  his  office  is  left  to  the  sound  dis- 
cretion of  the  superintendent  himself. 

8.  Board  of  Commissioners:  Ministerial  Act.  When  a  board  of 
county  commissioners  audit  and  adjust  the  claim  of  an  officer 
whose  salary  is  prescribed  by  statute,  it  acts  ministerially  and 
not  Judicially.  Gallaher  v.  Lincoln,  63  Neb.  339,  followed  and 
approved. 

Error  to  the  district  court  for  Chase  county :  Obcaob 
W.  NoRRis^  District  Judge.    Affirmed. 

P.  W.  Scott,  for  plaintiflf  in  error. 

Webster  8.  Morlan  and  Charles  W.  Meeker,  contra. 

Oldham,  C. 

The  plaintiflf  in  the  court  below  was,  during  the  year 
1901,  the  legally  elected,  duly  qualified  and  acting  Buperin- 
tendent  of  public  Bchools  of  Chase  county,  Nebraska.  The 
school  population  of  the  county  that  year  was  946,  and 
the  board  of  county  commissioners  had,  prior  to  the  year 
1901,  fixed  the  compensation  of  the  county  superintendent 
at  13.50  a  day,  for  each  day  actually  employed  in  the 
discharge  of  the  duties  of  the  oflftce.  Claims  for  salary 
at  this  rate  were  filed,  audited  and  allowed  from  January 
to  November,  in  the  aggregate  amount  of  f529.60.  A  sub- 
sequent claim  for  salary  for  the  months  of  November  and 
December  of  f80.50  waB  filed  and  rejected,  because,  as 
claimed  by  the  board,  the  maximum  salary  that  could  be 
paid  the  superintendent,  for  one  year,  was  fixed  by  the 
statute  at  f 500.    It  was  admitted  that  the  services  had 
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been  actually  performed  and  were  necessary,  and  were 
charged  for  at  the  amount  fixed  by  the  board  an  the  per 
diem  of  the  superintendent  On  an  appeal  taken  from 
the  order  of  the  county  board,  disallowing  the  claim,  trial 
was  had  to  the  district  court  and  judgment  was  rendered 
for  the  claimant,  and  the  county  brings  error  to  this  court. 

The  only  question  involved  in  this  controversy  is  the 
construction  of  section  2,  subdivision  7,  chapter  79,  Com- 
piled Statutes  1901  (Annotated  Statutes,  11110),  which  is 
,as  follows: 

"The  county  commissioners,  or  a  majority  of  them  pres- 
ent at  the  first  regular  session  of  each  year,  shall  deter- 
mine the  compensation  to  be  paid  to  the  county  superin- 
tendent, but  such  compensation  shall  not  be  less  than 
twelve  hundred  dollars  per  annum  in  counties  having  a 
school  population  of  five  thousand  or  more;  and  not  less 
than  one  thousand  dollars  per  annum  in  counties  having  a 
school  population  of  four  thousand  and  less  than  five 
thousand;  and  not  less  than  eight  hundred  per  annum  in 
counties  having  a  school  population  of  three  thousand  and 
less  than  four  thousand ;  and  not  less  than  five  hundred 
dollars  per  annum  in  counties  having  a  school  population 
of  two  thousand  and  less  than  three  thousand;  and  in 
counties  having  a  school  population  less  than  two  thousand, 
a  per  diem  of  not  less  than  three  and  one-half  dollars,  or 
more  than  five  dollars,  for  each  day  actually  employed  in 
the  duties  of  his  ofllce.  The  number  of  days  necessary  for 
the  duties  of  his  office  shall  be  determined  by  the  county 
superintendent,  but  the  number  of  days  so  employed  shall 
not  be  less  than  the  number  of  school  districts  in  said 
county,  and  one  day  for  each  precinct  thereof,  for  the 
examination  of  teachers.  The  superintendent  shall  file 
in  the  office  of  the  county  clerk  a  sworn  statement  of  his 
account" 

As  it  is  conceded  that  Chase  county  has  a  school  popula- 
tion of  less  than  2,000,  the  compensation  of  the  superin- 
tendent is  fixed  by  this  act  at  not  less  than  |8.50  or 
more  than  |5.00  for  each  day  actually  employed  in  the 
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duties  of  his  oflSce,  and  the  number  of  days  he  may  be  «n- 
ployed  in  each  year,  in  excess  of  the  minimum  number 
fixed  by  statute,  is  left  to  the  sound  discretion  of  the  super- 
intendent. 

An  examimition  of  the  above  section  of  the  statute  shows 
that,  for  the  purpose  of  fixing  salaries  for  county  superin- 
tendeuts,  the  lawmakers  divided  the  counties  of  the  state 
into  five  classes,  according  to  their  school  population. 
That  they  named  a  minimum  salary  that  should  be  paid 
in  each  of  these  classes,  but  mimed  no  maximum  salary, 
except  as  to  the  amount  of  per  diem  in  counties  of  the  least 
population.  That,  within  those  limits,  the  question  of  salary 
was  left  in  the  discretion  of  the  boards  of  commissioners 
or  supervisors  of  the  various  counties.  Now  the  contention 
of  plaintiflF  in  error  is,  that  we  should  read  a  provision 
into  this  statute,  which  would  make  the  minimum  salary 
in  one  class,  the  maximum  salary  of  the  next  lower  class, 
and  that  as  the  minimum  salary  of  superintendenta,  in 
counties  having  over  2,000  population  and  kss  than  3,000, 
is  f500,  we  should  hold  this  to  be  the  limit  of  the  amount 
of  compensation  of  superintendents  in  counties  of  less  than 
2,000.  This  is  a  demand  for  judicial  legislation  to  which 
we  are  not  inclined  to  accede.  If,  as  contended  by  plaintiflf 
in  error,  the  lawmakers  contemplated  a  uniformity  of 
salaries  for  county  superintendents  in  the  counties  of  the 
various  classes,  they  should  and  would  no  doubt  have 
fixed  a  uniform  compensation.  But  instead  of  this  they 
simply  named  the  low  limit  to  be  paid  in  eax*h  of  the 
classes,  except  the  last^  and  conferred  on  the  count}* 
boards  the  power  to  fix  salaries  at  or  above  this  limit  If, 
as  claimed  under  this  provision,  county  suj^rintendents  in 
counties  of  less  than  2,000  may  actually  receive  more 
compensation  than  others  in  counties  of  greater  popula- 
tion, this  would  present  a  good  reason  for  legislative 
action,  but  not  for  judicial  nullification  of  this  statute, 
now  in  force.  Prom  the  admitted  facts  in  the  case  at  bar, 
it  appears  that  the  salary  claim  was  one  fixed  by  statute; 
consequently,  in  allowing  the  claim,  the  board  of  county 
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commissioners  acted  in  a  ministerial  and  not  a  judicial 
capacity.  Gallaher  v.  Linvolrij  63  Neb.  339.  This  evi- 
dently was  the  view  of  the  learned  trial  judge. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Ames,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Chicago,  Burungton  &  Quinoy  Railroad  Oomtany,  ap- 
PBOANT,  V.  County  of  Custer  kt  al.,  appeu^bbs. 

Piled  June  18,  1903.    No.  12,601. 

Taxes:  Realty:  Dibtkebs  Warrant.  Local  taxing  officers  of  the  several 
counties  can  not  enforce  collection  of  taxes  on  the  unused  road- 
bed of  a  railroad  company  by  distress  warrant 

Appeal  from  the  district  court  for  Custer  county : 
Homer  M.  SiTijiivAN,  District  Judge.    Reversed. 

J.  W.  Deweese  and  F.  E.  Bishop,  for  appellant. 
Lester  E.  Kirkpatriek,,  c^mira. 
Oldham^  O. 

The  plaintiff  railroad  company  and  its  predecessor  in 
interest,,  durinj?  the  years  1887  and  1888,  obtained  a  right 
of  way  consisting  of  a  strip  of  ground  100  feet  wide  along 
its  surveyed  line  for  a  railroad  across  parts  of  Sargent 
and  West  Union  toT^n  ships,  in  Custer  county,  Nebrsuska- 
Considerable  work  was  done  upon  the  right  of  way  in 
constructing  the  grade  upon  which  to  build  the  road,  and 
particularly  building  some  bridge  structures  and  otherwise- 
preparing  the  ground  on  proper  levels  through  grades  and 
ciits  for  the  construction  of  a  railroa'd  track  and  the  oper- 
ation of  a  railroad  line.  The  right  of  way  and  partly  con- 
stnicted  grade  were  an  extension  and  part  of  an  operated 
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line  of  the  company  extending  from  Central  City  west  and 
northwest,  through  and  across  Merrick,  Howard,  Greeley, 
Valley,  Garfield,  Wheeler,  Sherman,  Custer  and  other 
counties  in  the  state.  About  eighteen  miles  of  this  right 
of  way  and  uncompleted  road-bed  extended  into  and 
through  Sargent  and  West  Union  townships  in  the  years 
1889, 1890, 1891, 1892, 1893  and  1894. 

In  the  years  1893  and  1894,  the  precinct  assessors  of 
said  townships  listed  this  road-bed  and  right  of  way  for 
taxation,  and  the  county  Iward  by  resolution  directed 
the  clerk  of  the  county  to  list  the  road-bed  and  right  of  way 
for  taxation  for  the  years  1889,  1890,  1891  and  1892. 
Taxes  were  subsequently  levied  on  this  assessment  and  a 
distress  warrant  for  the  taxes  so  levied  was  delivered  by 
the  treasurer  of  the  county  to  the  sheriff. 

Plaintiff  thereupon  instituted  this  action  to. restrain  the 
levy  of  the  tax  warrant  and  to  remove  the  cloud  from  its 
property  occasioned  by  the  attempted  assessment  of  its 
right  of  way  by  the  local  authorities.  On  issue  joined 
on  this  petition  in  the  court  below,  a  trial  was  had  to  the 
court;  judgment  was  rendered  for  defendants^  and  plain- 
tiff brings  the  cause  here  by  appeal. 

It  will  be  observed  from  the  foregoing  statement  that  the 
local  taxing  authorities  are  seeking  to  enforce  the  collec- 
tion of  taxes  on  this  unused  road-bed  as  if  it  were  personal 
property  and  not  real  estate.  This,  we  think,  they  can 
not  do.  The  property  being  real  in  its  nature  should  be 
listed  for  assessment  and  taxation  in  the  manner  pre- 
scribed for  the  assessment  of  real  estate  and  the  collection 
of  taxes  should  l>e  enforced  by  advertisement  and  sale  as 
provided  for  in  section  109,  chapter  77,  Compiled  Statutes. 
It  would  follow  from  this  view  that  the  action  of  the  local 
taxing  officers  in  listing  this  unused  road-bed  as  personal 
property  and  seeking  to  enforce  the  collection  of  the 
taxes  thereon  by  distress  warrant  is  without  authority 
and  that  so  much  of  the  prayer  of  plaintiff's  petition  as 
sought  to  permanently  enjoin  the  levy  of  the  distress  war- 
rant should  have  been  granted. 
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It  is  therefore  recommended  that  the  judfpnent  of  the 
diBtrict  court  be  reversed,  and  the  cause  remanded  for  pro- 
ceedings in  conformity  with  this  opinion. 

Babnbs  and  Pound,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings  in  con- 
formity with  the  opinion. 

Reversed. 


Benjamin  T.  Snyder  v.  Thomas  Porter, 

.  Filed  Junk  18,  1903.    No.  12,884. 

1.  Porcible  Detainer:  Plba:   Waiveb.    In  an  action  of  forcible  detainer, 

a  tenant,  by  failing  to  avail  liimself  of  the  plea  of  not  guilty  and 
by  pleading  as  a  defense  to  the  action  a  verbal  agreement  to  ex- 
tend his  term,  waives  any  objection  he  might  have  urged  to  the 
Biifflciency  of  the  notice  to  terminate  his  lease. 

2.  Termination  of  Lease.    One  who  claims  that  the  action  taken  by  his 

landlord  is  insufficient  to  terminate  his  lease,  must  pay  or  tender 
payment  of  the  rent  due  or  he  will  be  considered  as  a  tenant  hold- 
ing over  his  term  under  section  1021  of  the  code. 

Error  to  the  district  court  for  Sherman  county: 
HoMEHi  M.  Sullivan^  District  Judgr    Affirmed. 

Richard  J.  Nightingalcj  for  plaintiff  in  error. 

Thomas  8.  Nightingale,  Elliot  J.  Clements  and  J.  fif. 
Pedler,  contra. 

Barnes,  G. 

The  defendant,  herein,  commenced  this  action  in  the 
county  court  of  Sherman  county  against  the  plaintiff  in 
error,  to  recover  the  possession  of  lots  16,  17  and  18,  in 
block  34  of  the  original  town,  now  village,  of  Loup  CSty, 
and  to  that  end  filed  his  complaint  in  forcible  entry  and 
detainer,  which  wais  in  the  usual  form ;  and  alleged,  among 
other  things,  that  in  October,  1900,  he  rented  the  premises 
to  the  plaintiff  at  a  monthly  rental  of  f4,  and  that  the 
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term  extended  from  month  to  month,  for  an  indefinite 
period ;  that  the  rent  wafi  payable  on  the  17th  day  of  each 
month;  that  on  the  17th  day  of  Pebruary,  1901,  he  duly 
terminated  the  lease;  that  the  plaintiff,  herein,  was  hold- 
ing over  his  term ;  that  he  had  served  a  notice  on  him  on  the 
18th  day  of  March,  following,  to  vacate  the  premises  on  or 
before  the  25th  of  that  month.  It  appears  that^  thereafter, 
he  commenced  this  action.  The  answer  did  not  contain 
the  usual  plea  of  "not  guilty,"  but,  instead  of  such  plea, 
the  plaintiff,  herein,  alleged  that,  by  the  conditions  of  a 
notice  served  on  him  on  the  18th  d^y  of  February,  1901, 
the  lease  did  not  expire  until  the  following  17th  day  of 
April,  and  that  the  action  was  prematurely  brought  A 
furthc  r  defense  was  pleaded  in  the  nature  of  an  oial  con- 
tract made  between  the  parties,  on  or  about  the  14th 
day  of  Pebruary,  1901,  to  extend  the  lease  until  the  17th 
day  of  May  following.  On  these  issues  the  cause  was  tried, 
and  resulted  in  a  finding  and  judgment  for  the  defend- 
ant, herein,  for  the  restitution  of  the  premises.  An  ap- 
peal was  taken  to  the  district  court  where  the  cause  was 
tried  upon  the  plcidings  filed  in  the  county  court  A 
jury  was  waived,  and  at  the  close  of  the  evidence  the 
court  found,  among  other  tilings,  that,  at  the  time  the 
action  was  commenced,  the  plaintiff,  therein,  was  en- 
titled to  the  possession  of  the  premises,  and  rendered  a 
judgment  of  restitution.  A  motion  for  a  new  trial  was 
filed  and  overruled,  and  the  defendant  prosecuted  error 
to  this  court 

The  rect)rd  contiiins  no  bill  of  exceptions,  hence  the 
findings  of  fact  caimot  Ik*  assailed.  It  is  contended,  how- 
ever, by  the  plaintiff  in  error,  that  the  facts  found  by  the 
court  are  not  sufficient  to  sustain  the  conclusion  of  law, 
for  the  reason,  that  the  notice,  or  notices,  were  not 
sufficient  to  terminate  the  lease  and  that  the  action  was 
prematurely  brought  The  principal  contention  is,  that 
this  case  must  be  decided  according  to  the  rules  of  the 
common  law,  which  plaintiff  alleges  are  in  force  in  this 
state,  and,  by  which,  it  is  claimed  that  plaintiff  was  ear 
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titled  to  a  notice  to  quit,  served  on,  what  he  terms,  the  rent 
day;  that  service  of  notice  on  any  other  day  was  illegal; 
that  he  was  entitled  to  a  full  month's  notice,  and  that  the 
time  fixed  thereby  for  the  tennination  of  the  lease,  must 
have  been  on  the  rent  day,  to  wit,  the  17th  day  of  the 
month.  These  are  the  questions  which  are  urged  by  the 
plaintiff  as  a  ground  for  a  reversal  of  the  judgment  of 
the  district  court  It  may  be  conceded  that  the  common 
law,  so  far  as  it  relates  to  leases,  is  in  force  in  this  state, 
and  yet  we  think  the  conclusion  of  law  and  judgment  of 
the  trial  court  were  right  The  plaintiff  failcnl  to  include 
in  his  answer  a  plea  of  not  guilty,  and  by  alleging  a  ver- 
bal agreement  by  which,  it  was  claimed,  he  was  to  have 
possession  of  the  premises  until  the  17th  day  of  IMay, 
1901,  he  waived  any  defect  in  the  notice  by  which  it  was 
sought  to  terminate  the  leasa  On  the  issues  thus  pre- 
sent<Hl  by  the  plaintiff,  the  court  found  against  him,  and, 
in  the  absence  of  a  bill  of  exceptions,  such  finding  will  be 
sustained  if  warranted  by  the  pleadings.  It  further  ap- 
pears from  the  record,  that  the  plaintiff  did  not  pay  or 
tender  payment  of  any  rent,  from  or  after  the  time  when, 
it  is  alleged  in  the  complaint,  and  found  by  the  court,  the 
lease  was  terminated.  Having  failed  and  neglected  to 
pay  the  rent  or  tender  it,  when  due,  the  plaintiff  was,  on 
and  after  February  17,  1901,  a  tenant  holding  over,  under 
the  provisions  of  section  1021  of  the  code ;  he  was,  there- 
after, entitled  to  only  the  three  days'  notice  provided  for 
in  section  1022  of  the  code.  The  court  having  found  that 
such  notice  was  served,  it  follows  that  the  defendant  was, 
thereafter,  authorized  to  maintain  this  action. 

We  therefore  hold  that  the  plaintiff  must  fail  in  his 
contention,  and  we  recommend  that  the  judgment  of  (lie 
trial  court  be  affirmed. 

Ajljjbrt  and  Glanviule,  CO.,  concur. 

By  the  Oourt:  For  the  reasons  given  in  the  foregoing 
apinion,  the  judgment  of  the  district  court  is 

Apfirmejd, 
31 
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Thomas  Duapbr,  Administrator  op  the  Estate  of  Harry 
Draper,  Deck^vsed,  v.  Charles  A.  Tucker  bt  al., 
Administr^vtors  of  the  Estate  of  George  P.  Tucker, 
Deceased. 

Filed  June  18,  1903.     No.  12,852. 

1.  Trial:  EiBUOR.  A  judgment  will  not  be  revensed  on  account  of  a  tech- 
nical error  in  the  admission  of  evidence,  when  the  party  complain- 
ing is  not  prejudiced  thereby. 


2.  : .    Where  an  objection  to  a  question  is  overruled — the 

answer  not  being  given — and  the  question  is  afterwards  put  In  an- 
other form  and  is  answered  without  objection,  error  cannot  be 
predicated  thereon. 

8.  Parent  May  Recover  for  Loss  of  Services  of  a  Child.  A  parent  may 
recover  for  the  loss  of  expected  services  of  children,  not  only  dur- 
ing minority  but  afterwards,  on  evidence  justifying  a  reasonable 
expectation  of  pecuniary  benefit  therefrom. 

4.  Damage :  Amount.  Held,  That  a  verdict  for  only  |10.  for  the 
pecuniary  loss  sustained  by  reason  of  the  death  of  a  minor  child 
three  years  and  four  months  old,  is  inadequate  in  amount 

Error  to  the  district  court  for  Ijan<*aster  county :  Ed- 
ward P.  IIoLMES,  District  Judge.    Rcvarsed. 

Oeorge  A.  Adams  and  Jesse  B.  Strode^  for  plaintiiT  in 
error, 

Allen  W.  Field  and  Chiy  A.  Andrews,  contra. 

Barnes,  O. 

The  plaintiflF,  as  administrator,  commenced  this  action 
in  the  district  court  for  Tjancaster  county  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  next  of  kin  of 
the  intestate,  Harry  Draper,  a  minor,  whose  death  was 
alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendants. The  case  is  now  before  us  for  the  second  time. 
On  the  first  trial  the  jury  returned  a  verdict  for  the  plain- 
tiff for  fl,000,  and  he  had  judgment  The  defendants 
prosecuted  error,  and  the  trial  in  this  court  resulted  in  a 
reversal  of  that  judgment.    Tucker  v.  Draper,  62  Neb.  66. 
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The  particular  ground  for  reversal  was  the  failure  of  the 
trial  court  to  submit  the  question  of  contributory  negli- 
gence to  the  jury.  On  tlie  second  trial  the  plaintiff  had  a 
verdict  for  JIO.  His  motion  for  a  new  trial  was  over- 
ruled; judgment  was  rendered  in  his  favor,  and  he  now 
brings  the  case  here  by  petition  in  error.  The  facts  dis- 
closed by  the  record,  briefly  stated,  are  as  follows : 

The  plaintiflf^s  son,  a  child  three  years  and  four  months 
old,  on  the  2d  day  of  April,  1895,  in  company  with  his 
brother,  a  year  or  two  older,  went  onto  some  lots  situated 
in  the  city  of  Lincoln  owned  by  the  estate,  of  which  one  of 
the  defendants  was  the  administratrix  and  in  which  both 
of  them  had  an  interest,  fell  into  a  well  situated  thereon 
and  was  drowned.     It  appears  that  sometime  before  the 
accident  occured  one  Meyer  had  been  renting  a  building 
situated  on  the  southwest  corner  of  the  lots,  in  which  he 
conducted  a  saloon;  that  while  engaged  in  that  business 
he  had  invited  and  allowed  persons  to  hitch  and  feed  their 
teams  on  the  vacant  part  of  the  premises ;  that  the  building 
had  formerly  stood  on  another  part  of  the  lots,  and  had 
been  supplied  with  water  from  the  well  in  question ;  that 
shortly  after  the  building  was  moved,  the  pump  was  taken 
out  of  the  well  and  a  curb  was  built  around  it  from  ten  to 
lifteen  inches  in  height,  which  was  covered  with  two-inch 
planks,  so  that  the  premises,  including  the  w^ell,  at  that 
time,  were  placed  in  a  safe  condition ;  that  shortly  before 
the  accident  some  boys  were  seen  attempting  to  remove  the 
covering  of  the  well,  and  were  driven  away  by  one  not  the 
owner  of  the  premises ;  but  in  some  way  one  of  the  planks 
used  as  a  covering  was  taken  off;  the  well  was  then  left 
open  and  that  was  the  condition  which  existed  at  the  time 
of  the  accident.     On  that  day  several  persons  saw  the 
children  on  the  street  and  on  some  lots  adjoining  the  prem- 
ises, where  a  ball  game  was  in  progress;  they  also  visited  a 
livery  stable  in  that  vicinity  where  their  father^s  horse  was 
kept;  and  Anally,  unattended  by  any  one,  wandered  onto 
the  premises  in  question.     One  of  the  witnesses  testified 
that  about  5  o'clock  in  the  afternoon  she  saw  the  two 
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cliildi-eu,  still  unattended,  at  the  well;  that  the  decease<l 
ajipeared  to  reach  over  inside  the  curb  for  something,  lost 
his  balance  and  fell  in.  She  imuKHliately  gave  the  alarm, 
and  as  soon  as  possible  tlie  body  of  the  child  was  recovered, 
but  when  taken  out  of  the  well  he  was  dead.  The  plain- 
tiff was  appointed  administrator  of  ^the  estate  of  the  de- 
ceased, and  brought  this  suit^  in  his  representative  capac- 
ity, to  recover  the  jxruniary  loss  alleged  to  have  been  sus- 
tained by  himself  and  others,  as  next  of  kin  of  the  deceased, 
and  the  trials  resulted  as  above  stated. 

1.  Plaintiff  contends  that  the  court  erred  in  overruling 
his  objections  to  the  cross-examination  of  witness,  Charles 
Meyer,  Jr.  It  appears  that  on  such  examination  of  this 
ivitness  he  was  asked  by  counsel  for  the  defendants  the 
following  question :  "Do  you  know  where  the  well  was?" 
This  was  objected  to  as  not  proper  cross-examination. 
The  objection  was  overruled,  and  the  witness  testified  as  to 
i:he  location  of  the  well.  It  is  true  that,  strictly  speaking, 
Ihe  question  asked  and  an6^^'ered  was  not  proper  cross 
•examination.  Yet  it  is  apparent  from  the  record  that  the 
plaintiff  was  in  no  manner  prejudiced  by  the  testimony. 
Meyer's  evidence  did  not  in  any  manner  differ  from  the  evi- 
dence productMl  by  the  plaintiff  himself  at  to  the  location 
jxnd  conditi(m  of  the  well.  The  judgment  of  the  trial  court 
will  not  be  reversed  for  error  without  prejudice,  or  on 
account  of  harmless  error.  St.  Paul  Fire  dc  Marine  Ins, 
Co.  V.  Gotthcif,  35  Neb.  351;  Forbes  v.  Thomas,  22  Neb. 
541;  Dillon  v.  Russell  &  HolmeSj  5  Neb.  481;  Tracey  v. 
State,  46  Neb.  i{il\  Strati  on  v.  Dole,  45  Neb.  472;  Yernon 
V.  Union  Life  Ins.  Co.,  58  Neb.  498;  Andrews  v.  Kerr,  54 
Neb.  618. 

2.  It  is  alleg(Ml  that  the  court  erred  in  overruling  the 
plaintiff's  objections  to  certain  interrogatories  put  to  the 
witness.  Nelson  Westover,  on  his  direct  examination.  The 
record  in  relation  to  that  matter  is  as  follows: 

Westover  testified  that  his  residence  was  in  the  city  of 
Lincoln;  that  he  had  lived  there  about  thirty-one  years; 
that  he  had  brought  up  a  family  consisting  of  nine  chil- 
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dren,  five  boys  and  four  girls ;  the  oldest  boy  being  almofit 
twenty-three,  and  the  youngest  about  nine  years  of  age. 
He  was  then  asked  the  following  question : 

Q.  State  to  the  jury  what,  in  your  opinion,  would  be  the 
value  of  the  services  of  a  boy,  to  rear  him  in  this  community 
and  properly  clothe,  educate  with  the  ordinary  advantages 
of  school,  over  and  above  his  expenses,  from  the  time  of  his 
birth  to  the  time  of  his  majority. 

Objected  to  as  incompetent,  immaterial  and  not  proi)er 
under  the  issues  in  this  casa     Overruled.     Exception. 

A.  Well,  that  depends  on  how  a  fellow  would  use  his 
children. 

Q.  Well,  properly  working  them  when  they  should  be 
worked,  evenings  and  Saturdays,  and  going  to  school  all 
the  year,  what  would  you  say  would  be  their  money  value 
to  you  over  and  above  their  expenses? 

Objected  to  as  incompetent,  immaterial,  irrelevant  and 
not  tending  to  prove  any  of  the  issues  in  this  case.  Over- 
ruled.    Exception.     No  answer. 

Q.  You  may  state  what  would  be  the  value  of  the 
services  of  a  child,  treated  as  your  own  was  treated,  from 
the  time  of  his  birth  to  his  majority. 

Objected  to  as  incompetent,  immaterial,  irrelevant  and 
not  proper  under  the  issues  in  this  case.  Overrukxl.  Ex- 
ception. 

A.  Well,  my  children  have  run  behind,  so  far. 

Plaintiflf  moves  to  strike  out  the  answer  as  not  respon- 
siva 

By  the  Court :   Sustained. 

Q.  Just  answer  the  question. 

A.  Well,  I  thought  I  had  answered  the  question. 

Q.  Just  give  your  opinion — what  would  be  the  value  of 
the  services  of  the  boy  over  and  above  the  cost  of  keeping 
him? 

A.  My  experience  is,  that  I  do  not  think  a  lK>y  twenty- 
one  years  old  is  even  with  his  expense. 

Q.  You  think  the  parent  would  be  behind? 

A-  Yes,  sir. 
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It  will  be  observed  that  the  question  was  finally  asked 
and  answered  without  objection.  It  further  appears  that 
the  plaintiff  moved  to  strike  out  the  testimony  of  the 
witness  on  the.  question  of  value.  The  motion  was  over- 
ruled, and  thereupon  the  plaintiff  cross-examined  the  wit- 
ness at  lengUi  on  the  value  of  the  services  of  an  infant 
from  the  age  of  the  deceased  to  majority,  and  brought  out 
the  following: 

Q.  Mr.  Westover,  do  you  know  what  business  Mr. 
Draper  was  enghged  in? 

A.  Yes,  sir. 

Q.  Do  you  think  a  boy  twelve  or  thirteen  years  old  until 
he  was  twenty-one  could  be  of  any  service  to  him? 

A.  Yes,  sir;  if  he  put  him  in  the  business  his  services 
would  be  of  value  to  him. 

Q.  Uow  much  value,  say  from  twelve  years  to  twenty- 
one  years,  in  his  business,  would  a  boy  of  that  age  be? 

A.  A  boy  of  that  age  would  be  as  valuable  as  any  youn^ 
man  he  would  hire. 

Q.  Wouldn't  he  earn  more  than  it  cost  to  keep  him? 

A.  Yes,  sir. 

The  same  objection  is  made  to  Uie  testimony  of  A.  D. 
Rurr,  whose  experience  and  qualifications  were  the  same 
as  Westover's.  lie  has  brought  up  a  family  of  boys  in  the 
city  of  Lincoln  from  their  birth  until  after  they  reached 
their  majority.  His  testimony  was,  practically,  the  same 
as  Westover's,  and  the  main  question  was  answered  by 
him  without  objei»tion  or  exception.  Therefore  the  rec- 
ord is  not  in  a  condition  to  render  tlie  contention  of  the 
plaintiff  available.  It  further  appears  that  Gran  Ensign 
testified  to  about  tlie  same  state  of  facts,  having  had  the 
same  experience  as  the  witnesses  Burr  and  Westover,  with- 
out any  objocticm  on  tlie  part  of  plaintiff  whatever. 

The  authorities  on  the  question  of  the  proper  way  to 
prove  the  value  of  the  services  of  a  minor  are  very  meager. 
None  are  cited  by  counsel  for  either  party,  and  after  a 
careful  research  we  have  heefa  unahle  to  find  any  authority 
bearing  directly  on  this  jwint     The  plaintiff  himself  pro- 
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duced  and  relied  on  the  same  class  of  testimony  in  order  to 
establish  his  measure  of  damages.  It  is  probable  that  the 
jury  were  not  influenced  by  this  testimony.  They  were  as 
competent  ob  the  witnesses,  to  judge  of  the  value  of  the 
senices,  and  whether  or  not  they  would  be  equal  to  or 
greater  than  the  cost  of  rearing  and  educating  the  child 
until  he  arrived  at  majority.  In  the  case  of  Chicago 
d  A.  R.  Co.  V.  Shannon^  43  111.  338,  the  court  sai  J : 

"The  question  of  how  damages  are  to  be  measured  must 
be  largely  left  (within  the  limits  of  the  statute)  to  the 
discretion  of  the  jury,  to  whom  the  law  commits  the  ques- 
tion, and  who  can  give  such  damages  as  shall  be  a  fair  and 
just  compensation.  What  the  life  of  a  person  is  worth  in 
a  pecuniary  sense  to  another,  is  a  question  which  does  not 
lie  within  the  limits  of  exact  proof,  and  hence  the  subject 
has  been  confided  to  the  jury,  the  court  to  see  that  their 
finding  be  not  the  result  of  passion  or  prejudice." 

We  therefore  hold  that  the  failure  of  the  court  to  ex- 
clude the  evidence  complained  of  was  not  reversible  error. 

3.  Plaintiflf  contends  that  the  court  erred  in  giving 
paragraph  15  of  his  own  instructions  to  the  jury,  because 
by  that  instruction  the  recovery  was  limited  to  the  loss 
of  the  value  of  the  services  of  the  deceased  during  his 
minority. 

In  the  case  of  Missouri  P.  R.  Co.  v.  Baier,  37  Neb. 
235,  this  court  said : 

"A  parent  may  recover  for  loss  of  expected  services  of 
children,  not  only  during  minority,  but  afterwards  on 
evidence  justifying  a  reasonable  expectation  of  pecuniary 
benefit  therefrom." 

In  the  case  of  Johnson  v.  Missouri  P.  R.  Co.j  18  Neb. 
690,  we  find  the  following  statement : 

"If  it  should  appear  upon  the  trial  that  the  father 
suffered  no  damage  in  the  death  of  the  son,  it  is  probable 
there  could  be  a  recovery  only  for  nominal  damages.  But, 
it  is  said  the  word  ^pecuniary'  as  used  in  our  statute  is  not 
construed  in  the  strict  sense.  The  damages  are  largely 
prospective,  and  their  determination  committed  to  the  dis- 
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cretion  of  juries  upon  very  meager  and  uncertain  data. 
A  parent  may  recover  for  the  loss  of  expected  services  of 
children  not  only  during  minority,  but  afterwards,  on  evi- 
dence justifying  a  reasonable  expectation  of  pecuniary 
benefit  therefrom/' 

The  same  rule  was  announced  in  Enyefi  v,  Chicago  &  H, 
^W,  li.  Co,,  38  Wis.  613,  and  in  Post  v.  Olmsted,  47  Neb.  893. 

It  appears  from  the  evidence  that  the  plaintiff  at  the 
time  of  the  accident  was  forty  years  of  age;  that  he  was 
engaged  in  the  restaurant  business  in  the  city  of  Lincoln; 
that  his  expectancy  of  life  extended  many  years  beyond  the 
minority  of  the  de(»eased.  We  therefore  hold  that  the  giv- 
ing of  the  instruction  complained  of,  which  limits  the  re- 
covery to  the  pecuniary  loss  of  the  services  of  the  deceased 
(luring  the  time  of  his  minority^  was  reversible  error. 

4.  Lastly,  it  is  contended  that  the  judgment  should  be 
reverse<l  because  the  verdict  is  inadequate  in  amount 
There  are  many  cases  of  this  kind  in  which  verdicts  have 
been  sustained  ranging  in  amounts  from  f 500  to  as  much 
as  ^,000.  It  has  been  said  that  a  jury  in  this  class  of 
cases  is  authorized  to  estimate  the  pecuniary  damages 
from  the  facts  proved  in  connection  ^\ith  their  own  knowl- 
edge and  experience.  City  of  Chicago  v.  Scholtcn,  75  111. 
468;  Chicago,  R.  L  d  P.  R.  Co.  v.  Moms,  26  111.  400;  Chi- 
cago &  A.  R.  Co.  V.  Shannon,  43  111.  346.  But  a  verdict 
for  only  ?10,  for  the  jKH^uniary  loss  caused  by  the  death 
of  a  bright,  intelligent  child,  thrtn^  years  and  four  months 
old,  shm^ks  the  sensibiliti(?s  of  all  fair-minded  persons,  and 
if  any  recovery  is  to  be  had  in  Oiis  case,  which  question  we 
do  not  determine,  it  should  be  for  a  reasonable  and  sub- 
stantial sum. 

For  the  giving  of  the  erroneous  instruction  complained 
of,  and  on  account  of  the  amount  of  the  verdict,  which 
scH^^ms  tx)  us  to  be  inadequate,  we  recommend  that  the  judg- 
ment of  the  district  court  l)e  revei*sed  and  tlie  cause  re- 
mand(Hl  for  further  proceedings. 


Albert  and  Qlanvii«lb,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed. 


George  Miller  et  al.,  appellants,  v.  Estate  of  Philip 
H.  Miller  et  al,,  appellees. 

Filed  June  18,  1903.    No.  12,906. 

1.  Perjuxy  Vitiates  a  Decree:  Judgment:    Vacating:   Fbaud.    The  in- 

tentional production,  by  a  litigant,  of  false  testimony  to  establish  a 
cause  of  action  or  defense  will,  in  a  proper  case.  Justify  the  annul- 
ment of  a  decree  or  Judgment  which  is  the  product  of  such  testi- 
mony.   Following  Secord  v.  Powers,  61  Neb.  615. 

2.  Petition  to  Vacate  Judgment.     In  an  action  to  vacate  a  Judgment 

on  the  ground  of  fraud,  the  plaintiff  must  allege  sufficient  to  show 
that  the  failure  to  secure  a  Just  decision  at  the  former  trial  is  not 
attributable  to  his  own  fault  or  negligence. 

3.  .    Where  the  fraud  relied  upon,  for  the  vacation  of  a  decree 

admitting  a  will  to  probate,  is  of  such  a  character  that  it  would 
have  been  available  to  defeat  the  probate  of  the  will,  an  allegation 
that  the  plaintiff  had  no  actual  notice  of  the  proceedings,  is  not 
sufficient  to  excuse  his  failure  to  contest  the  will,  where  it  appears 
that  notice  of  the  proceedings  was  given  according  to  law,  and  he 
had  notice  of  facts  sufficient  to  put  him  upon  inquiry. 

Appeal  from  the  district  court  for  Adams  county :  Ed 
L.  Adams,  District  Judge.    Affirmed. 

L.  J.  Gapps^  for  appellants. 

J.  W.  James,  contra. 

Albert,  C. 

On  the  2d  day  of  June,  1900,  an  instrument  purporting 
to  be  the  last  will  and  testament  of  Philip  IT.  Miller,  de- 
ceased, was  duly  admitted  to  probate  by  the  county  court 
of  Adams  county.  The  appellee,  Mary  E.  Jacobs,  is  one 
of  the  children  of  the  testator,  and  the  principal  beneficiarj^ 
named  in  the  will ;  the  other  api>ellee  is  her  husband  and 
executor  under  the  will. 
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On  the  26th  day  of  December,  1900,  the  appellants  filed 
a  petition  in  said  county  court,  asking  the  vacation  of  the 
decree  admitting  the  will  to  probate.  The  petition  filed 
in  the  county  court  is  the  same,  in  effect,  as  one  afterward 
filed  in  the  district  court  on  appeal,  which  is  hereinafter 
set  out  at  length.  The  issues  were  made  up  and  a  trial 
had  to  the  county  court,  which  resulted  in  a  judgment, 
rendered  the  23d  day  of  April,  1901,  dismissing  Ihe  action. 
The  appellants  carried  the  case  on  appeal  to  the  district 
court,  where  they  filed  the  following  petition. 

"And  now  at  this  time  came  George  Miller  and  Lovina 
Powell  and  represent  unto  the  court  the  following  facts, 
and  present  this  their  petition  herein  as  follows,  to  wit: 

"1st  Your  petitioners  show  unto  the  court  that  George 
Miller,  Lovina  Miller,  now  Powell,  and  Mary  Ellen  Miller, 
now  Mary  Ellen  Jacobs,  are  the  only  heirs  at  law  of  Philip 
H.  Miller,  deceased.  That  all  of  said  persons  are  more  than 
twenty-one  years  of  age,  and  each  of  them  own  an  undi- 
vided equal  interest  in  the  estate  of  said  Philip  H.  Miller, 
deceased.  That  Christian  Jacobs  is  the  husband  of  said 
Mary  E.  Jacobs,  and  interested  in  this  proceeding,  by  rea- 
son of  the  fact  that  he  is  the  prop<ment  of  the  alleged  will 
hereinafter  mentiontnl.  That  all  of  said  persons  except 
Ix>vina  Powell  reside  in  Adams  county,  Nebraska;  and 
that  said  I^ovina  Powell  is  a  nonresident  of  the  state  of 
Nebraska.  That  said  Philip  H.  Miller  was  the  father  of 
your  petitioners  and  the  said  Mary  E.  Jacobs  and  that  said 
Philip  H.  Miller  left  no  wife  surviving  him. 

"2d.  Your  petitioners  further  allege  that  at  the  time  of 
the  death  of  said  Philip  H.  Miller,  he  was  possessed  of  the 
east  one-half  (E.  ^)  of  the  southw^t  quarter  (S.  W.  I) 
section  twelve  (12),  township  six  (6),  range  ten  (10),  in 
Adams  county,  Nebraska,  together  with  a  large  amount  of 
I>ersonal  property,  an  exact  d(*scription  of  which  your  ^ti- 
tioners  are  unable  to  give,  and  that  said  property  which 
said  decedent  owned  at  the  time  of  his  death  was  and  is  of 
the  reasonable  worth  and  value  of  three  thousand  and 
no-100    (|3,000)    dollars,  and  your  petitioners  are  each 
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entitled  to  have  and  receive  a  one-third  part  of  said  prop- 
erty, less  the  reasonable  costs  and  expenses  of  administra- 
tion ;  that  about  the  month  of  May,  A.  D.  1906,  said  Chris- 
tian Jacobs  presented  for  probate  herein  a  certain  paper, 
purporting  to  be  the  last  will  of  one  Philip  H.  Miller,  de- 
ceased, and  for  letters  testamentary;  that  there  were  and 
are  no  debts  owing  by  said  dectxlent  to  any  person  or  per- 
sons, save  and  except  the  reasonable  and  ordinary  charges 
incident  to  the  administration  of  his  said  estxite. 

"3d.  Your  petitioners  further  allege  that  on  or  about  the 
said  month  of  May,  A.  D.  1900,  a  certain  paper  purporting 
to  be  the  last  will  and  testament  of  Philip  H.  Miller,  de- 
ceased, was  presented  for  probate  by  said  Christian  Jacobs, 
and  such  proceedings  were  had  and  done  in  and  about  that 
matter  so  that  said  alleged  will  of  said  decedent,  dated 
January  8,  A.  D.  1894,  was  on  the  17th  day  of  May,  A.  I). 
1900,  filed  in  said  court,  and  approved  as  such  will  of  said 
decedent,  on  or  about  the  2d  day  of  June,  A.  D.  1900. 

"4th.  Your  petitioners  further  allege  that  neither  of 
them  have  ever  accepted  anything  provided  by  the  terms 
of  said  will  propounded  herein,  although  they  are  advise<l 
that  under  the  alleged  terms  of  said  will,  they  and  each  of 
them  wcmld  be  entitled  to  receive  the  sum  of  twenty  and 
no-100  (#20)  dollars,  and  no  more. 

"5th.  Your  petitioners  further  represent  unto  the  court 
that  said  orders  entered  on  or  about  the  2d  day  of  June, 
A.  D.  1900,  relative  to  the  proving  of  said  will  and  the 
proceedings  had  therein,  were  not  final  and  conclusive 
orders  and  judgments  therein,  but  are  ancillary  orders 
and  incident  to  the  orderly  administration  of  this  estate, 
and  that  no  final  decree  has  ever  been  had  or  entered 
therein  and  that  no  final  decree  ought  to  be  entered  therein, 
making  a  disimsition  of  the  above  descril)ed  property  and 
distributing  the  same,  until  the  final  determination  of  the 
matters  and  facts  alleged  in  tliis  petition,  because  your 
petitioners  allege  that  if  final  decree  were  entered  herein, 
and  said  alleged  will  finally  established,  all  of  the  real 
estate  described  hereinbefore,  would  by  the  final  decree  of 
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said  court  be  distributed  and  turned  over  to  said  Mary 
E.  Jacobs,  thei'eby  extinj^uishing  the  righte  of  your  peti- 
tioners in  said  estate  and  in  said  property.  Your  i)eti- 
tioners  fartli(»r  allege  that  the  pereonal  property  belonging 
to  said  decedent  was  and  is  of  insignificant  value,  the 
exact  value  ther(?of  jour  ix^titioners  are  unable  to  state. 

"6th.  Your  petitioners  further  allege  that  said  paper 
filed  therein,  purporting  to  be  the  last  will  and  testament 
of  Philip  II.  Miller,  ought  not  to  be  finally  probated  and 
allowed  therein  by  this  court  because  that  said  instrument 
was  not,  aud  is  not,  the  last  will  and  testament  of  said  de- 
cedent, and  that  said  decedent  was  for  more  than  twenty 
years  last  past  wholly  without  testamentary  capacity,  men- 
tally. And  that  for  about  the  period  of  ten  years  imme- 
diately preceding  the  death  of  the  decedent,  he  was  ut- 
terly unable  to  transact  any  sort  of  business,  even  of  the 
most  ordinary  kind,  but  thcTcin  was  obliged  to,  and  did, 
rely  upon  others  to  transact  the  same  for  him. 

"7th.  Your  petitioners  further  allege  that  from  the  year 
1878  to  1891,  and  from  this  until  the  time  of  the  death  of 
the  decedent  he  grew  steadily  worse,  and  at  no  time  during 
any  of  the  said  period  of  time  was  he  able  to  execute  a 
will,  or  transact  any  other  ordinary  business. 

"8th.  Your  petitioners  further  alk^ge  the  fact  to  be  that 
about  the  month  of  June,  A.  D.  1878,  said  Philip  H.  Miller, 
sustained  a  severe  and  disabling  sun  stroke  and  heat 
stroke  and  was  found  on  his  land  by  Mrs.  George  Miller 
suffering  from  the  existence  of  a  high  fever,  and  was  taken 
and  cared  for  by  your  petitioner  and  his  wife  thereafter 
until  the  month  of  March,  A.  D.  1891.  Your  petitioners 
further  allege  that  shortly  after  this,  and  about  the  latter 
part  of  June,  A.  D.  187-8,  said  decedent  again  suffered 
another  and  mpre  intense  heat  stroke,  and  was  thereafter 
cared  for  by  your  petitioner,  George  Miller,  and  his  wife, 
until  the  said  month  of  March,  A.  D.  1891.  Your  peti- 
tioners further  allege,  that  said  affliction  affected  the  brain 
and  nervous  system  of  said  decedent  to  the  extent  that  he 
was  unable  to  transact  ordinary  business,  or  execute  the 
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proposed  will  in  this  case;  that  after  said  heat  stroke  he 
grew  continually  worse  and  lost  his  mind  and  memory. 
These  facts  were  well  known  to  the  proponent  of  said  will 
and  to  his  wife,  the  beneficiary  named  therein.  Your  peti- 
tioners further  allege  that  said  Philip  H.  Miller  departed 
this  life  on  the  10th  day  of  April,  A.  D.  1900,  and  the  paper 
puporting  to  be  his  last  will  and  testament  was  presented 
for  probate  on  or  about  the  16th  day  of  May,  A.  D.  1900. 
Your  petitioners  further  allege  that  the  proponent  of  said 
will  and  Mary  E.  Jacobs,  the  beneficiary  therein,  being 
fully  aw^are  of  the  mental  condition  of  said  decedent,  afore- 
said, by  acts  of  kindness  and  by  threats  that  he  would  lose 
his  home  with  the  proponent  and  said  Mary  E.  Jacobs,  in- 
duced said  decedent  to  execute  the  paper  purporting  to  be 
the  last  will  and  testament  of  said  decedent,  because  they 
said  to  him  it  was  his  duty  to  do  so  in  order  to  protect  the 
said  Mary  E.  Jacobs,  on  account  of  the  care  and  provision 
made  by  her  and  the  said  proponent  of  said  will,  during 
the  latter  part  of  his,  decedent's,  lifetime.  That  the  said 
proponent  and  the  said  Mary  E.  Jacobs  procured  the 
scrivener  to  draft  the  proposed  will ;  that  the  proponent  of 
said  will  notified  the  draftsman  of  said  will,  when  to  come 
to  his  house  in  the  evening  of  the  day  said  document 
was  drafted,  when  said  proponent  could  be  at  home;  that 
the  wife  of  said  pi-oponent,  on  account  of  the  inability  of 
said  decedent  so  to  do,  gave  to  the  person  who  drafted  said 
pax)er,  the  names  of  the  children  of  said  decedent;  that 
said  decedent  was  unable  to  describe  his  land,  and  that  the 
description  thereof  was  furnished  by  the  proponent  of  said 
will,  and  that  without  the  undue  influence  of  said  pro- 
ponent and  his  wife,  both  long  prior  to  the  signing  of  said 
paper,  and  at  the  time  thereof,  said  decedent  could  not 
have  executed  the  same ;  that  the  expense  of  drafting  said 
will  was  paid  for  by  said  proponent ;  that  the  proceeds  of 
the  real  estate  herein  described  were  sufficient  to  sustain 
said  decedent,  and  this  fact  was  well  known  to  the  pro- 
ponent of  said  will,  and  his  said  Avife,  and  that  they 
Itaiidled  and  managed  the  same.    Your  petitioners  further 
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allege  that  at  the  time  of  the  execution  of  said  alleged  will^ 
decedent  was  unable  to  go  about  uniiided  or  to  give  direc- 
tions to  any  one  to  take  him  to  the  land  in  question  or  else- 
where, and  that  after  the  heat  strokes  hereinbefore  men- 
tioned, said  decedent  was,  until  the  time  of  his  death, 
wholly  without  ability  to  make  a  will,  and  that  the  paper 
purporting  to  be  his  last  will  and  testament  was  the  re- 
sult of  the  exercise  of  undue  influence  as  herein  stated; 
and  that  the  procurement  of  the  execution  of  the  same  by 
said  proponent  and  his  wife  was  a  fraud  upon  the  rights 
of  your  petitioners  to  the  extent  of  one-third  each  in  the 
value  of  the  property  which  decedent  had  at  his  death; 
that  the  proponent  and  Mary  E.  Jacobs  were  in  constant 
contact  with  decedent  during  the  last  ten  years  of  his  life 
and  had  it  in  their  i)ower  to  make  his  life  pleasant  or  other- 
wise as  they  desired,  and  procured  said  purported  will  by 
means  of  the  exercise  of  their  undue  influence  a^  herein- 
before stated ;  that  without  the  exercise  of  said  undue  in- 
fluence said  decedent  never  could  have  executed  a  will; 
that  the  proponent  practiced  a  fraud  upon  this  court  in 
undertaking  to  probate  said  document  as  and  for  the  last 
will  and  testament  of  said  Philip  H.  Miller,  deceased,  he 
being  in  full  knowledge  of  all  the  facts  relative  to  deced- 
ent's want  of  mental  ability  to  make  a  will,  and  also  in 
obtaining  a  judgment  and  order  allowing  and  approving 
such  paper  as  and  for  the  last  will  and  testament  of  said 
decedent  on  or  about  the  2d  day  of  June,  A.  D.  1900,  and 
in  each,  all  and  every  other  proceeding  had  and  done  in 
this  court  at  the  instance  of  said  proponent  and  said  ben- 
eficiary Mary  E.  Jacobs,  under  said  alleged  will,  relative 
thereto. 

"9th.  Tour  petitioners  further  all^e  that  they  had  no 
knowledge  of  the  proceedings  in  this  matter,  or  any  of  the 
same,  until  late  in  the  month  of  November,  when  they  had 
their  attention  called  thereto  by  the  dealings  of  the  pro- 
ponent of  said  alleged  will,  with  the  personal  properly  of 
said  decedent,  and  in  and  about  the  disposing  of  the  crops 
left  by  decedent  upon  the  real  estate  hereinbefore  de- 
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scribed ;  that  immediately  upon  actual  notice  thereof,  from 
said  proponent  and  his  wife,  and  following  their  inquiry 
into  the  proceedings  had  and  done  by  said  proponent,  they 
commenced  their  action  herein. 

"Wherefore,  your  petitioners  pray  that  said  allied  will 
upon  the  final  hearing  in  this  case  be  not  proven  and 
probated,  and  that  no  final  decree  be  entered  in  this  pro- 
(^feeding.  And  your  petitioners  pray  that  no  final  decree 
shall,  in  any  event,  be  entered  in  this  court  until  the  final 
hearing  and  settlement  of  this  preceeding,  and  that  a  full 
and  complete  hearing  may  be  granted  to  your  petitioners 
and  that  said  alleged  will  may,  upon  such  hearing,  be  de- 
clared null  and  void,  and  not  the  will  of  said  Philip  H. 
Miller,  deceased.  And  in  particular  your  petitioners 
pray  for  a  vacation  and  annulment  of  any  and  all  orders 
made  with  reference  to  said  proposed  will  in  this  court. 
And  your  petitioners  further  pray  for  such  other,  further 
and  different  order,  judgment  and  decree  in  the  premises 
as  may  be  warranted  by  the  evidence  presented  herein." 

The  appellees  filed  a  motion  to  strike  the  petition  and 
dismiss  the  appeal,  on  the  ground,  among  others,  that  the 
facts  stated  in  the  petition  were  insufficient  to  constitute 
a  cause  of  action.  The  district  court  sustained  the  motion 
and  dismissed  the  appeal,  and  the  appellants  now  appeal 
to  this  court 

The  parties,  in  their  argum^it  to  this  court,  proceed  on 
the  theory  that  the  motion  of  the  appellees  filed  in  the 
district  courts  so  far  as  it  assails  the  sufficiency  of  the 
petition,  is  equivalent  to  a  demurrer.  In  view  of  the  na- 
ture of  the  case  and  the  entire  record,  such  theory  is,  prob- 
ably, correct  However  that  may  be,  it  is  not  out  of  place 
for  this  court  to  adopt  the  theory  upon  which  the  parties 
themselves  have  presented  the  case,  and  we  shall,  therefore, 
treat  that  portion  of  the  motion  referred  to  as  a  general 
demurrer.  The  question  then  presented  is,  whether  the 
facts  stated  in  the  petition  are  sufficient  to  entitle  the 
appellants  to  a  vacation  of  the  decree  of  the  county  court 
admitting  the  will  to  probate. 
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It  is  the  si^ttlwl  nilo,  iu  this  state  at  least,  that  under 
section  602  of  the  c(Kle  a  judginent  clearly  shown  to  have 
been  obtain(Hl  by  fraud  or  false  testimony,  which  it  would 
be  against  consci(*nce  to  enforce,  will,  on  the  application  of 
the  unsuccessful  party  and  a  showing  of  due  diligence, 
be  vacated  and  set  aside.  Sccord  v,  PoicerSy  61  Neb.  615. 
In  the  same  case,  it  was  held:  "The  intentional  produc- 
tion by  a  litigant,  of  false  te.stimony  to  establish  a  cause 
of  action  or  defense  will,  in  a  proper  case,  justify  the  an- 
nulment of  a  decree  or  judgment  which  is  the  product  of 
such  testimony." 

The  decree  admitting  the  will  to  probate  is  based,  of 
necessity,  on  testimony  to  tlie  effect  that  at  the  time  of 
making  the  will  the  testator  was  of  sound  mind ;  because, 
without  such  testimony,  indulging  the  presumption  of  reg- 
ularity in  the  proceedings  as  we  must,  such  decree  would 
be  legally  impossibla  It  is  allegcnl  in  the  petition  tliat  the 
testator,  at  tiie  time  of  making  the  will,  was  of  unsound 
mind  and  witliout  testamentary  capacity,  and  that  the  ap- 
pellees, with  full  knowlcKige  of  his  mental  condition,  not 
only  induct^  him  to  make  the  will,  but  offered  it  for  pro- 
bate as  his  last  will  and  testament,  and  procured  the  de- 
cree admitting  it  to  probate  as  such.  These  allegations 
are  all  admitted  by  the  demurrer,  and  the  only  logical 
deduction  from  the  admitted  facts  is  that  the  decree  is 
the  product  of  false  testimony,  adduccni  by  the  appellees 
with  a  full  knowledge  of  its  falsity.  That  of  itself  would 
amount  to  fraud  in  procuring  the  decrea  Secord  v.  Pow- 
ers, supm. 

But  it  is  not  sufficient  for  a  party  seeking  the  vacation 
of  a  judgment  or  decree  to  show  that  it  was  obtained  by  the 
fraud  of  his  adversary,  but  he  must  go  farther  and  show 
that  the  failure  to  obtain  a  just  decision  is  not  attributable 
to  his  own  fault  or  negligence.  Secord  v.  Powers,  auprtk 
The  allegations  upon  which  the  appellants  rely,  to  negative 
n^ligence  on  their  part,  and  to  excuse  their  failure  to 
resist  the  probate  of  the  will,  are  a^  follows: 

"Your  petitioners  further  allege  that  they  had  no  knowl- 
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edge  of  the  proceediugs  in  this  matter,  or  any  of  the  same, 
until  late  in  the  month  of  November,  Avhen  they  had  their 
attention  called  thereto  by  the  dealings  of  the  proponent 
of  the  said  alleged  will,  with  the  personal  property  of 
said  decedent,  and  in  and  about  the  disposing  of  the  crops 
left  by  decedent  upon  the  real  estate  hereinbefore  de- 
scribed ;  that  immediately  upon  actual  notice  thereof,  from 
said  propcment  and  his  wife,  and  following  their  inquiry 
into  the  proceedings  had  and  done  by  said  proponent,  they 
commenced  their  action  herein." 

We  do  not  think  those  allegations  are  suflBicient  to  show 
due  diligence  on  the  part  of  the  appellants,  or  to  excuse 
their  failure  to  contest  the  will  when  it  was  oflfered  for 
probata  Proceedings  in  probate  are  m  rem^  and  notice 
of  such  proceedings,  of  necessity,  is  generally  constructive. 
It  is  not  claimed  that  notice  of  the  proceedings  for  the 
probate  of  the  will  was  not  given  according  to  law;  the 
most  claimed  by  the  appellants  is  that  they  had  no  actual 
notice  of  the  proceedings.  But  that  only  goes  to  the  ques- 
tion of  their  diligence.  It  is  a  familiar  rule,  that  knowl- 
edge of  facts  sufficient  to  put  a  reasonably  prudent  person 
cm  inquiry  is  equivalent  to  notice  of  such  facts  as  the  in 
quiry  would  have  disclosed,  had  it  been  pursued  with  due 
diligence.  The  testator  was  a  resident  of  Adams  county 
and  died  there  on  the  10th  day  of  April,  1900,  leaving  an 
estate.  Such  facts  were  sufficient  to  put  the  appellants 
upon  inquiry  as  to  whether  their  father  had  died  testate 
OP  intestate,  and  as  to  whether  proceedings  had  been  in- 
stituted to  administer  on  his  estate.  Had  such  inquiry 
been  instituted  and  pursued  with  due  diligence,  it  would 
have  led  inevitably  to  a  knowledge  of  the  proceedings. 
But  it  does  not  appear  that  the  appellants  took  a  single 
step  to  inform  themselves  in  regard  to  the  estate,  or 
whether  any  steps  were  being  taken  to.  administer  it  ac- 
cording to  law,  until  long  after  the  will  was  probated. 
That  was  not  the  conduct  of  an  ordinarily  careful  and  pru- 
dent person,  which  is  the  standard  by  which  their  conduct 
must  be  tested,  but  it  is  what  appears  to  have  been  an  in- 
different and  1^(^888  disregard  of  their  own  righta 
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It  is  true,  as  is  ur^^Hl,  that  the  fraud  in  procuring  the 
decree  stands  admitted  by  tlie  demurrer;  it  is  also  true 
that  the  law  abhors  fraud,  and,  ordinarily,  will  not  permit 
a  party  to  retain  the  fruits  of  i/.  fraudulent  acts.  But 
the  i>eace  and  repose  of  society  f()rbids  that  litigation 
should  be  prolongcni  indefinitely.  The  law,  therefore,  re- 
quires a  litigjint  to  present  his  defense  seasonably.  If, 
through  his  own  negligence  or  want  of  diligence,  he  fails 
to  do  so,  equity  will  not  relieve  him  from  the  consequences 
of  his  own  neglect  or  want  of  care.  Were  it  otherwise,  no 
man  could  know  with  certainty  that  any  ccmtroversy  was 
finally  settled  and  at  rest.  As  the  petition  shows  no 
sufllcient  excuse  for  tlie  failure  of  the  api)ellants  to  con- 
test the  AVill  when  it  was  offered  for  probate,  it  is  in- 
sufficient to  justify  a  vacation  of  the  decree.  The  de- 
murrer, therefore,  was  properly  sustained. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Bm^'es  and  GLANViLLi)^  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Phcbbe  R.  E.  E.  Linton  et  al.  v.  Feed  Heyb  bt  al.* 

Piled  June  18.  1903.    No.  12,937, 

1.  Special  Appearance.  Ordinarily,  If  a  defendant  intends  to  rely  on 
a  want  of  Jurisdiction  of  the  court  over  his  person,  he  must  ap- 
pear, if  at  all,  for  the  sole  purpose  of  objecting  to  the  jurisdiction; 
if  he  appears  for  any  other  purpose,  his  appearance  is  general. 

2  Plea  to  Jurisdiction.  When  the  lack  of  jurisdiction  does  not  appear 
on  the  face  of  the  record,  but  must  be  established  by  evidence 
aliunde,  he  may  plead  to  the  jurisdiction,  or  unite  a  plea  to  the 
jurisdiction  with  other  defenses  to  the  action,  without  waiving 
his  right  to  Insist  on  a  lack  of  Jurisdiction.  Hurlburt  v.  Palmer, 
39  Neb.  158,  173. . 

""i^ April  11,  1904,  Judgment  of  this  court  was  affirmed  by  the  supreme 

court  of  the  Ualted  States,  Linton  v.  Heye,  194  U.  9.  628, 
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3. :     Cboss-Petition.     The  preceding  rule  is  limited   to  cases 

where  the  plea  to  the  jurisdiction  stands  alone,  or  is  united  with 
such  defenses  as  go  to  defeat  a  recovery  by  the  plaintiff,  and  does 
not  extend  to  cases  where  such  plea  is  Joined  with  a  cross-petition 
or  counter-claim,  which  necessitates  a  trial  on  the  merits  of  the 
issues  tendered  by  the  plaintiff's  petition. 

4.  Statute  of  Limitations:  Real  Pbofebty:  Due  Pbocess  of  Law.  The 
statute  of  limitations  respecting  actions  for  the  recovery  of  real 
property,  as  construed  by  this  court,  is  not  open  to  the  objection 
that  it  operates  to  deprive  the  owner  of  his  property  without  due 
process  of  law. 

6. :  Mabbied  Women.    Such  statute  runs  against  married  women 

during  coverture,  whether  residents  or  nonresidents  of  this  state. 

Error  to  the  district  court  for  Otoe  county :  Paul  Jes- 
SEN^  District  Judge.    Affirvicd. 

John  O.  Yeiser,  for  plaintiffs  in  error. 

John  C.  Watson  and  John  V.  Morgwii^  contra. 

Albert,  C. 

This  is  an  action  to  quiet  the  title  to  several  tracts  of 
land,  each  plaintiff  asserting  title  to  a  separate  tract.  The 
title  of  each  is  traceable  to  separate  conveyances  from 
one  Finlay,  as  attorney  in  fact  for  the  defendants.  Those 
of  the  plaintiffs  who  claim  immediately  under  such  con- 
veyances had  been  in  the  open,  notorious,  exclusive  and  ad- 
verse possession  of  their  respective  tracts,  claiming  title 
under  such  conveyances  for  more  than  ten  years  before 
the  commencement  of  this  action ;  the  possession  of  those 
claiming  by  virtue  of  mesne  conveyances,  coupled  with 
that  of  their  mesne  grantora  was  for  a  like  period  and  char- 
acter and  under  a  like  claim  of  title.  The  title  of  each, 
therefore,  as  disclosed  by  the  petition,  is  based  on  a  con- 
veyance from  the  said  Pinlay,  as  attorney  in  fact  for  the 
defendants,  and  upon  adverse  possession.  Service  on  the 
defendants  was  had  by  publication.  They  appeared 
specially  and  objected  to  the  jurisdiction  of  the  court  over 
their  persons,  on  the  grounds  that  the  aflldavit  for  service 
by  publication  and  the  notice,  published  in  pursuance 
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(hereof,  were  defcntive  in  certain  particulars,  and  that 
such  notice  wsus  not  publishtHl  for  the  period  required  by 
law.  The  objections  were  overruled,  and  the  defendants 
anfiweriKl. 

In  their  answer  the  defendants  i-eview  the  objections  to 
the  jurisdiction  of  the  court,  and  admit  the  possession  of 
the  plaintiffs  and  their  nuf^nc  grantors  to  have  been  as 
allegwl  in  the  ix^tition.  FurtJier  answering  the  defend- 
ants allege,  in  substance: 

(1.)  That  at  the  time  of  the  said  conveyances  by  the 
^said  Finlay,  as  att4^rney  in  fact,  tlie  title  to  the  said  lands 
was  in  the  defendant  Phcebe  R  K.  E.  Linton  for  life,  re- 
mainder over  to  tJie.issue,  naming  them,  of  her  man-iage, 
with  her  codefendant^  who  had  no  interest  whatsoever  in 
the  land. 

(2.)  That  the  power  of  attorney,  by  virtue  of  which  the 
said  Finlay  a^ssununl  to  act  in  making  siiid  conveyances, 
was  wholly  void  and  of  no  effect,  for  the  iva-son  tliat  it  was 
not  exiH'Uted,  acknowledged  and  stamp)ed  as  required  by 
the  laws  of  Englaml  when  it  was  made. 

(3.)  That  adverse  possession  for  more  than  ten  years 
*'dtM^  not  constitute  an  e^iui table  title,  or  afford  authority 
or  reascm  for  a  court  of  (M|uity  to  extinguish  a  legal  title 
or  the  title  of  the  defendants'';  that  the  statute  of  limita- 
tions of  this  state,  as  regards  actions  for  the  recovery  of 
real  estate,  as  construed  by  this  court,  is  unconstitutional 
in  that,  as  thus  construes  1,  it  permits  a  person  to  be  de- 
prived of  his  property  witlicuit  due  process  of  law.  The 
prayer  for  relief  is,  that  the  plaintiffs'  petition  be  dis- 
missed, that  the  said  conveyances  from  Finlay,  as  attorney 
in  fact  for  the  defendants,  be  adjudged  null  and  void, 
and,  that  all  claims  of  the  plaintiffs,  in  and  to  the  said 
lands  be  forever  extinguished,  and  for  such  other  relief  as 
may  be  equitable.  The  defendants,  afterward,  presented 
what  is  denominat(Mi  in  the  record  as  a  cross-bill,  asking 
that  the  issue  of  this  marriage  be  brought  in  as  parties 
to  the  suit,  and  that  they  be  required  to  set  up  their  inter- 
est in  the  lands  in  controversy.     Leave  to  file  a  cross-bill 


Vol.  6d]  JANUARY  TERM,  1903.  453 


LintOD  y.  Heye. 


was  denied  by  the  court  The  reply  of  the  plaintiffs  is  a 
general  denial.  A  trial  to  the  court  resulted  in  a  finding 
and  decree  for  the  plaintiffs.  The  defendants  prosecute 
error. 

It  is  first  urged  that  the  court  had  mo  jurisdiction  over 
the  defendants.  The  general  rule,  settled  by  a  long  line 
of  authorities,  is,  that  if  a  defendant  intends  to  rely  on  a 
want  of  jurisdiction  over  his  person,  he  must  api>ear,  if  at 
all,  for  the  sole  purpose  of  objecting  to  the  jurisdiction  of 
the  court  If  he  apjxear  for  another  purpose,  such  appear- 
ance is  general,  and  a  waiver  of  all  defects  in  the  original 
process,  and  an  acknowledgment  of  the  complete  juris- 
diction of  the  court  in  the  action.  Bankers  Life  Ins.  Co.  v. 
Rabbins^  59  Neb.  170;  Omaha  Ixyan  &  Trust  Co.  v.  Knight y 
50  Neb.  3i2;  Leake  v.  Oallogly,  34  Neb.  857;  South  Omaha 
Nat.  Bank  v.  Farmers  d  Merchants  Nat.  Bank,  45  Neb.  29 ; 
Dryfus  v.  Moline,  Milbum  &  Stoddard  Co.,  43  Neb.  233; 
Hurlburt  v.  Palmer,  39  Neb.  158, 173.  An  exception  to  this 
rule  is,  that>^  where  the  lack  of  jurisdiction  does  not  ap- 
pear on  the  face  of  the  record,  the  defendant  may  unite  a 
plea  to  the  jurisdiction  with  his  other  defenses  to  the 
action,  without  waiving  his  rights  to  insist  on  the  lack  of 
jurisdiction  of  the  court  Hurlburt  v.  Fainter^  supra. 
But^  we  think,  such  exception  must  be  limited  to  cases 
where  the  pl^  to  the  jurisdiction  is  joined  only  with  such 
defenses  a«  go  to  defeat  a  recovery  by  the  plaintiff,  and 
should  not  be  extended  to  ca^es  where,  as  in  this  case,  such 
plea  is  joined  with  a  cross-petition,  or  counter-claim,  which 
nei*essitates  a  trial  on  the  merits  of  the  issues  tendered  by 
the  petition.  Such  pleading,  though  denominate  an  an- 
swer, contains  all  the  essential  elements  of  a  petition  or 
complaint,  and  might  be  made  the  basis  of  an  independent 
action  and  de^iree  against  the  plaintiffs.  It  puts  it  beyond 
the  lawful  i)ower  of  the  court  to  dispose  of  the  case,  by  a 
finding  on  the  issues  tendered  by  the  plea  to  the  jurisdic- 
tion, and  compels  an  adjudication  on  the  merits.  The  de- 
fendants, having  thus  compelled  an  adjudication  on  t^ie 
merits,  can  not  now  be  heard  to  question  the  authority  of 
the  court  whose  jurisdiction  they  thus  invoked. 
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Another  complaint  of  the  defendants  is  ba^ed  on  the 
refusal  A  the  ?ourt  to  require  their  children  to  be  brought 
in  as  parlies  to  the  action.  We  are  unable  to  see  how  the 
ruling  of  the  court  in  this  behalf  was  prejudicial  to  the 
defendants.  The  n4ief  sought  by  the  plaintiff  was  an  ad- 
judication, quieting  their  title  as  against  the  claims  of  the 
defendants.  That  there  might  be  other  parties  having, 
or  claiming  to  have,  some  interest  in  the  premises,  would 
not  strengthen  the  defense,  nor  assist  the  court,  in  the 
slightest  degree,  in  a  just  detennination  of  the  respective 
rights  of  tlie  parties  before  it.  So  far  as  the  parties  not  be- 
fore the  court  are  concerned,  they  are  not  affectjed  by  the 
decree. 

A  considerable  portion  of  the  defendants^  brief  is  de- 
voted to  the  question  of  title  by  adverse  possession.  The 
facts  upcm  which  the  plaintiffs  base  their  claim  to  title 
by  adverse  possession  are  not  denied,  but  the  defendants 
strongly  insist,  that  while  our  statute  of  limitations,  in 
re8i)ect  to  actions  for  the  recovery  of  real  estate,  operates 
to  extinguish  the  remedy,  it  does  not  extinguish  the  right. 
The  learned  counsel  for  the  defendants  does  not  overlook 
the  decisions  of  this  court  to  the  effect  that 'one  who  has 
maintained  an  actual,  continued,  notorious  and  adverse 
possession  of  real  estate,  claiming  title  to  the  same  against 
all  persons  for  ten  years  or  more,  acquires  a  perfect  title 
thereto.  See  lAintry  i\  Wolffs  49  Neb.  374,  and  cases  there 
cited.  But  it  is  contended  that  tlie  statute,  as  thus  con- 
strued, operates  to  deprive  the  owner  of  his  property  with- 
out due  process  of  law,  and  is  therefore  unconstitutional. 
We  tliink  it  too  late  in  the  day  to  go  into  that  question.  It 
is  the  policy  of  the  law  that  the  dominion  of  things  should 
not  long  remain  uncertain,  so  as  to  disturb  the  peace  of 
society  by  giving  rise  to  numerous  controversies  and  per- 
petual litigation.  Hence,  statutes  of  limitations  exist  in 
every  state  in  the  Union.  In  speaking  of  such  statutes, 
Miller,  J.,  in  Vatnphell  v.  Holt,  115  U.  S.  620,  said: 

"The  weight  of  authority  is  in  favor  of  the  proposition 
that,  where  one  has  had  the  peaceable,  undisturbed,  op«i 
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possession  of  real  or  personal  property,  witli  an  assertion 
of  his  ownership,  for  the  period  which,  nnder  the  law, 
would  bar  an  action  for  its  recovery  by  the  real  owner,  the 
former  has  acquired  a  good  title-^.  title  superior  to  that 
of  the  latter,  whose  ne^^lect  to  avail  himself  of  his  legal 
rights  haB  lost  him  his  title.  ♦  ♦  ♦  It  may,  therefore, 
very  well  be  held  that,  in  an  action  to  recover  real  or 
I>ersonal  property,  where  the  question  is  as  to  the  removal 
of  the  bar  of  the  statute  of  limitations  by  a  legislative  act 
passed  after  the  bar  has  become  perfect,  such  act  deprives 
(he  party  of  his  property  without  due  pr(K*ess  of  law.  The 
reason  is,  that,  by  the  law  in  existence  Iwfore  the  repealing 
act,  the  propi-rty  had  become  the  defendant's.  Both  the 
legal  title  and  the  real  ownership  had  become  vested  in 
!iim."  Citing,  Ijcffinfjwcll  v.  Warren,  2  Black  (U.  S.), 
')99;  Diikirson  i\  Colgrove,  100  U.S.  578;  Blcknell  v,  Oonh 
stock,  113  U.  S.  149;  Croxall  v.  Shererd,  5  Wall.  (U.  S.) 
-08.  This  court  is  fully  committed  to  tliat  doctrine. 
Lantry  v.  Wolff,  supra. 

.  But  the  defendants  contend  that  the  statute  of  limita- 
tions  does  not  apply  to  the  wife  in  this  case,  because,  by 
section  17  of  the  code,  the  statute  of  limitations  does  not 
operate  against  married  women  during  coverture,  and  that 
the  amendment  thereof,  by  implication,  by  the  provisions 
of  chapter  53,  Compiled  Statutes  (Annotated  Statutes^ 
5317),  relative  to  married  women,  applies  only  to  married 
women  in  this  state,  and,  that  as  Mrs.  Linton  is  a  non- 
resident, the  statute  does  not  run  against  her. 

In  Murphy  v.  Eva/ns  Uteam  Iiaundry  Co.^  52  Neb.  593, 
thiseourt  held,  since  the  enactment  of  the  provisions  of 
chapter  53,  the  statute  of  limitations  runs  against  married 
women  during  coverturje,  notwithstanding  the  provisions 
of  section  17.  There  is  nothing  in  chapter  53  to  indicate 
that  it  was  intended  to  limit  it,  so  far  as  it  operates  to 
enable  a  married  womjin  to  maintain  an  action  in  her  own 
name,  to  residents  in  this  state.  The  provision  is  general, 
that  a  married  woman  may,  while  married,  sue  and  be 
sued;  in  the  same  manner  as  if  she  were  unmarried.     Con- 
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s<Miuently,  the  rule  announced  in  Murphy  v,  Evans  t^t earn 
Ijaundi^  ('0,j  supra,  applies,  not  only  to  women  who  reside 
in  this  state,  but  also  to  nonresidents,  and  to  the  wife,  de- 
fendant in  this  ease.  Besides,  having  joined  with  her  hus- 
band in  the  motion  for  a  new  trial,  and  in  the  petition  in 
error,  under  the  repeated  rulings  of  this  court,  no  defense 
not  avaiUible  to  her  codefendant,  as  well  as  herself,  is  avail- 
able to  her. 

Consideriable  space  is  given  to  a  discussion  of  the  ques- 
tion of  the  validity  of  the  power  of  attorney,  under  which 
Finlay  execute  the  conveyances  hereinbefore  mentioned. 
It  is  not  claimed  that  they  were  not  given  by  the  defend- 
ants, but  nuTcly  that  they  were  invalid  under  the  laws  of 
England  where  ma^e.  In  view  of  the  suflBciency  of  the 
plaintiffs'  title  by  adverse  possession,  we  do  not  deem  it 
necessary  to  go  into  that  question.  If  we  are  cc^rrect  in 
our  constructi(m  of  the  law,  the  title  of  the  plaintiffs  by 
adverse  possession  stands  admitted,  and  is  perfect^  so  that 
it  would  l>e  useless  to  go  into  the  other  questions  raised  by 
the  def(^ndants. 

It  is  recommend(Ml  that  the  decree  of  the  district  court 
be  ailirmed. 

Barnes  and  Gi^nviu^e^  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmbd. 


Clifton  F.  Plbdghr,  Next  Friend  to  Grovhr  C.  Pledger, 
V.  Chicago,  Buri^ington  &  Quincy  Railroad  Com- 
pany. 

PnjcD  JuiTB  18,  1903.    No.  12,876. 

1.  Evidence:  Declabation  as  Part  of  thb  Res  Gksta.  A  dedaration 
to  be  competent  eyidence,  as  part  of  the  res  gesttE,  must  be  made 
at  such  time,  and  under  such  circumstances,  as  to  raise  the  pre- 
sumption that  it  was  the  unpremeditated  and  spontaneous  explana- 
tion of  the  matter  about  which  made.  Following  Union  P,  B,  Co, 
V.  Elliott,  54  Neb.  299. 
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2.  Admiaaiim  of  Evidence:  Disgbbtion  of  OotTBT.  The  admission  or 
exclusion  of  such  evidence  rests  largely  In  the  discretion  of  the 
trial  court;  such  discretion  is  not  an  absolute  discretion  to  be 
exercised  arbitrarily  but  a  legal  discretion,  the  abuse  of  which 
constitutes  reversible  error. 

8. :    — .     Upon  the  face  of  the  record  in  this  casoi  held^ 

that  it  was  not  an  abuse  of  discretion  to  exclude  the  declarations 
offered  in  evidence  as  part  of  the  rea  ges'tw, 

4.  Gonunon  Carrier:  Tbespasser.    A  party  who  boards  a  railway  train 

with  the  intention  of  "beating"  his  way  or  "stealing  a  ride/'  and, 
to  that  end,  secretes  himself  on  such  train,  does- not  stand  in  the 
relation  of  passenger  to  the  common  carrier,  and  the  latter  owes 
him  no  active  duty  as  such  passenger. 

5.  Liability  of  Carrier.    While  the  common  carrier  owes  such  person 

no  active  duty  as  a  passenger,  yet,  if  it  uses  unnecessary  force 
to  remove  him,  or  expel  him  at  a  dangerous  place,  or  while  the 
train  is  moving  at  a  dangerous  rate  of  speed,  and  he  thereby  sus- 
tains injury,  the  carrier  is  liable  in  damages. 

6.  Instructions.    In  order  to  determine  whether  a  particular  paragraph 

of  the  charge  to  the  jury  is  erroneous,  it  should  be  read  in  the 
light  of  the  whole  charge  and  the  entire  record. 

7.  Kailway  Company:   Tbbspasseb.    A  person  who  attempts  to  board 

a  railway  train  in  such  a  way  as  to  avoid  the  payment  of  his 
fare,  and  intending  to  "beat  his  way,"  is  a  trespasser,  and  the 
railway  company  owes  .him  no  duty  to  keep  its  right  of  way  free 
from  obstructions. 

8.  Error:   Affidavits  Not  in  Regobd.    An  assignment  of  error,  based 

on  the  alleged  misconduct  of  the  Jury,  will  not  be  considered, 
where  such  misconduct  is  ascertainable,  only  from  affidavits  not 
included  in  the  bill  of  exceptions. 

Error  to  the  district  court  for  Kearney  county:  Ed 
L.  Adams,  District  Judge.    Affirmed. 

(laorge  A.  AdainSj  Lenis  C.  Paulson  and  E.  G.  Dailey, 
for  plaintiff  in  error. 

Webster  *S.  Morlarij  John  L.  McPheelyj  J.  W.  Detoeese 
and  Frank  E.  Bishop,  contra, 

Albbrt,  C. 

This  action  was  brought  by  the  next  friend  of  Grover 
C.  Pledger,  whom  we  shall  hereafter  call  the  plaintiff, 
to  recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  by  the  wrongful  acts  of  the 
defendant 
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The  petition  alleges  that  on  the  24th  day  of  August, 
1900,  the  plaintiff  boarded  one  of  the  defendant's  trains 
at  Hastings,  intending  to  go  to  the  state  of  Colorado ;  "that 
after  said  train  started  from  the  station  in  the  city  of  Min- 
den,* and  while  the  same  waa  in  motion  and  in  said  city  and 
county,  the  said  Grover  C.  Pledger  was  standing  on  the 
back  end  of  one  of  said  coaches,  when,  without  any  warn- 
ing whatever,  the  defendant's  employee  in  uniform,  being  a 
brakeman  of  other  employee  of  defendant  in  and  about 
said  train,  violently  pushed  the  said  Grover  O.  Pledger 
off  said  moving  train,  into  a  pile  of  cinders  with  sloping 
sides,  negligently  and  cajnelessly,  by  the  defendant  and  its 
employees,  placed  and  suffered  to  remain  piled  up  along 
and  parallel  with  the  defendant's  track  and  in  close  prox- 
imity to  said  track,  causing  him  to  fall  on  the  sloping  side 
of  said  cinder  pile  and  under  said  moving  train,  which 
train  ran  upon  and  over  the  right  leg  of  said  Grover  C. 
Pledger,  crushing  and  mangling  the  same,  necessitating  an 
amputation  of  said  right  leg  about  Ave  inches  below  the 
knee,  thereby  permanently  injuring  and  crippling  said 
Grover  C.  Pledger  for  life,  all  without  any  fault  or  negli- 
gence upon  the  part  of  said  Grover  C.  Pledger."  The  dam- 
ages are  laid  at  $15,000. 

The  answer,  in  effect,  admits  that  the  plaintiff  sustained 
the  injury  allegtHi  in  the  petition,  but  alleges  that  it  was 
occasioned  by  the  misconduct,  carelessness  and  negligence 
of  the  plaintiff  and  without  any  fault  or  negligence  on  the 
part  of  the  defendant  It  appears  from  the  evidence  that 
the  plaintiff  boarded  the  defendant's  train  at  Hastings  and 
concealed  himself  on  the  front  platform  of  the  first  pas- 
senger car,  to  avoid  paying  his  fare.  He  thus  rode  until 
the  train  reached  Minden,  which  was  about  9 :  30  P.  M., 
when  the  accident  oceured.  As  the  train  upon  which  he 
had  been  riding  was  leaving  Minden,  he  was  found  lying 
beside  the  railroad  track,  with  one  of  his  legs  so  mangled 
that  it  was  necessary  to  amputate  it  below  the  knee. 
Whether  the  accident  was  the  result  of  his  being  pushed 
from  the  train  by  one  of  the  defendant's  employees,  waa 
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the  principal  question  of  fact  in  the  caae.  One  theory  of 
the  defense  was  that  the  plaintiff  had  left  the  train  at 
Mlnden  and  was  trying  to  board  it  again  while  it  was  in 
motion^  intending  to  conceal  hii)  -<^lf  as  before.  The  jury 
returned  a  verdict  for  the  defendant,  and  the  plaintiff 
brings  error. 

The  plaintiff  was  present  at  the  trial  and  took  the  stand 
as  a  witness  on  his  own  behalf.  lie  testified  that  the 
accident  was  the  result  of  his  being  thrown  from  the  train 
by  one  of  the  defendant's  employees.  He  then  offered  to 
prove  by  three  different  witnesses  that  they  arrived  at  the 
place  where  he  was  lying,  not  exceeding  a  minute  after  the 
accident  occurred,  that  they  heard  exclamations  of  pain 
and  that  someone  asked  the  plaintiff :  "Were  you  on  that 
train?"  And  he  responded:  **Tes,  and  the  brakeman 
pushed  me  off,  and  I  believe  my  foot  is  cut  off."  This 
evidence  was  excluded  on  the  ground  that  the  declarations 
of  the  plaintiff,  at  that  time,  were  no  part  of  the  res  gestw 
and  the  ruling  of  the  court  in  that  behalf  is  now  assigned 
as  error. 

It  would  unduly  extend  this  opinion  to  attempt  a  review 
of  the  authorities  on  the  question  of  the  admissibility  in 
evidence  of  declarations  as  a  part  of  the  res  gestw.  The 
leading  authorities  on  this  question  are  reviewed  in  1  Rice, 
Evidence,  362,  et  seq.  A  large  number  may  also  be  found 
in  the  note  to  People  v.  Vernon,  35  Cal.  49,  95  Am.  Dec.  49. 
From  the  numerous  and  conflicting  authorities  this  court 
has  deduced  two  rules,  which  appear  to  us  sufficient  for 
present  purposes.  In  Union  P.  R.  Co.  v.  Elliott,  54  Neb. 
299,  the  rule  is  thus  stated  by  commissioner  Ragan,  and 
approved  by  this  court : 

"A  declaration  or  admission,  to  be  competent  evidence  . 
as  res  gestce,  must  be  made  at  such  a  time  and  under  such 
circumstances  as  to  raise  the  presumption  that  it  is  the 
unpremeditated  and  spontaneous  explanation  of  the  mat- 
ter about  which  made." 

In  Hewitt  v.  Eisenhart,  36  Neb.  794,  this  court,  speaking 
through  Irvine,  C,  say : 
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"The  trial  court  must  be  permitted  to  exercise  its 
discretion,  very  largely,  in  determining  whether  the  dec- 
larations were  made  under  such  circumstances  as  to  per- 
mit the  inference  that  they  w^ere  genuine  expressions,  and 
the  jury  must  be  left  to  determine  whether  or  not  such  in- 
ference shall  be  drawn." 

In  Omaha  d  R.  V.  R.  Co,  v.  ChoUctte,  41  Neb.  578, 
the  foregoing  language  is  reiterated.  The  doctrine  an- 
nounced in  the  last  two  cases  has  the  support  of  Greenleaf, 
who,  at  sec.  108,  vol.  1,  of  his  celebrated  work  on  Evidence, 
says : 

"The  surrounding  circumstances,  constituting  parts  of 
res  gestw,  may  always  be  shown  to  the  jury,  along  with 
the  principal  fact,  and  their  admissibility  is  determined 
Uy  the  judge,  according  to  the  degree  of  their  reflation  to 
(hat  fact,  and  in  the  exercise  of  his  sound  discretion." 

The  discretion  of  the  pr(\«iding  judge  in  such  cases,  how- 
ever, must  not  be  understood  as  an  absolute  discretion  to 
be  exercised  arbitrarily,  but  as  a  legal  discretion,  the 
abuse  of  which  would  constitute  reversible  error. 

Satisfiecl  with  the  foregoing-  rules,  the  question  pre 
sented  in  this  case  is,  whetlier  the  exclusion  of  declarations 
in  question  was  an  abuse  of  discretion.  We  do  not  think 
it  was.  The  plaintiflf  was  before  the  court  and  testified 
to  the  facts  showing  how  he  claimed  to  have  received  the 
injury.  His  testimony  shows  that  he  was  not  an  entirely 
artless  witness;  tliat,  although  but  sixteen  years  of  age,  he 
had  traveled  over  a  considerable  portion  of  the  country, 
concealing  himself  on  railway  trains,  to  avoid  paying  his 
fare,  and  that  he  was  thus  traveling,  or  attempting  to 
travel,  at  the  time  the  accident  occurred.  Under  such 
circumstances,  it  would  be  rash  to  assume  that  his  declar- 
ations, made  after  the  injury,  w(  e  the  natural  and  spon- 
taneous expressions  of  the  truth,  rather  than  an  attempt 
to  shift  the  responsibility  for  his  injury  to  the  shoulders 
of  another,  to  excite  sympathy  or  for  other  ulterior  pur- 
pose's. It  is  urged,  however,  that  suffering  as  he  was  from 
a  frightful  injury  at  the  time  he  made  the  declaration,  it  is 


Vol.  69]  JANUAEY  TERM,  1903.  461 


Pledger  v.  Chicago,  B.  &  Q.  R.  Co. 


unlikely  he  would  concoct  a  self-serving  declaration. 
Whether  he  would  be  likely  or  unlikely. to  concoct  such 
a  declaration,  would  depend  largely  on  his  moral  habits, 
the  acuteness  and  readiness  of  his  mental  faculties,  his 
fortitude  and  the  intensity  of  his  bodily  pain,  which  would 
not  necessarily  be  in  direct  ratio  to  the  seriousness  of  the 
injury.  Of  such  matters,  the  trial  court,  with  the  party 
before  it  as  a  witness,  was  the  best  judge,  and,  in  the  light 
of  all  the  circumstances  shown  by  the  record,  we  do  not 
think  it  can  be  said,  as  a  matter  of  law,  that  the  exclusion 
of  the  testimony,  as  to  his  declarations  made  shortly  after 
the  accident,  was  an  abuse  of  discretion.  He  was  i)er- 
mitted  to  tell  his  story  under  oath,  and  there  was  no 
pressing  necessity  for  the  admission  of  his  unsworn  state- 
ment. 

We  have  not  overlooked  the  case  of  Missouri  P.  R,  Co.  v, 
BaieVy  37  Nt*b.  235,  wherein  the  declarations  of  an  injured 
party  remote,  perhaps,  in  point  of  time,  as  those  under 
consideration,  were  admitted  in  evidence  as  part  of  the 
res  gestw.  We  can  only  say  of  that  case,  as  we  have  said 
of  this,  that,  whether  such  declarations  should  have  been 
admitted,  rested  largely  in  the  discretion  of  the  trial  court, 
and,  having  been  admitted,  this  court  held,  that  the  cir- 
cumstances under  which  they  were  made  warranted  their 
admission.  Besides,  in  that  case,  the  injured  party  died 
shortly  after  the  injury,  and  could  not  b^  produced  as  a 
witness  on  the  trial.  That  fact,  in  itself,  would  not  render 
evidence  of  such  declarations  admissible,  but  it  is  un- 
doubtedly proper  to  be  taken  into  account  by  the  trial 
court,  in  the  exercise  of  its  discretion  as  to  the  admisssion 
of  such  evidence.  Travellers  Ins.  Co.  v.  Mosley,  8  Wall. 
(U.  8.)  397. 

The  following  instructions — the  first  at  the  request  of 
the  defendant,  the  other  by  the  court  on  its  own  motion — 
were  given  the  jury : 

^You  are  instructed  by  the  court,  if  you  find  from  the 
evidence  that  Grover  C.  Pledger  on  the  24th  day  of  August, 
1900,  was  on  the  front  platform  of  one  of  the  passenger 
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cars  of  a  train  operated  by  the  defendant  company,  witii 
the  intention  of  riding  upon  said  train  without  paying  any 
fare,  then  and  in  that  ca^e  he  was  not  a  passenger  upon 
defendant's  train  and  the  defendant  railroad  company,  as 
a  common  carrier,  owed  him  no  duty." 

"It  is  the  duty  of  a  person  when  traveling  upon  a  rail- 
road from  one  station  to  another  to  enter  the  jjassenger 
coaches  provided  for  the  carrying  of  passengers  and  to  re- 
main therein  while  such  train  is  in  motion,  and  to  pro- 
cure, prior  to  the  entering  therein,  a  ticket  from  the  agent 
of  said  company  or,  if  such  ticket  be  not  purchased,  then 
to  pay  the  conductor  on  said  train  the  proper  and  legal 
fare.  A  person  doing  this  and  not  guilty  of  misconduct 
on  said  train,  would  be  a  passenger  and  the  railroad  com- 
pany would  be  bound  under  the  law  to  properly  care  for 
and  attend  to  the  necessary  and  reasonable  conveniences 
and  wants  of  such  passenger  and  would  be  prima  facie 
liable  for  any  injury  Uiat  such  passenger  received  while 
so  traveling.  But  a  person  riding  on  the  outside  of  such 
passenger  train,  whether  on  the  platform  or  some  other 
place  without,  or  on  parts  of  the  liaggage  car,  for  the  pur- 
pose of  obtaining  a  ride  on  such  train  without  the  pay- 
ment of  any  fare  therefor,  would  not  be  a  passenger  upon 
such  train,  but  would  be  a  trespasser  thereon  and  such 
railroad  would  owe  no  duty  to  such  person,  and  the  em- 
ployees of  such  company  would  have  the  right  to  put  such 
person  oflP  the  train  and  the  railroad  company  would  not  be 
liable  therefor  unless  such  removal  was  done  in  a  reckless, 
careless  or  n^ligent  manner  and  the  injury,  if  any,  wa.s 
the  result  of  such  negligence." 

The  plaintiff  contends  that  the  foregoing  instructions 
are  erroneous,  because  they  ignore  the  rule  that  a  railroad 
company  is  bound  to  use  due  care,  even  in  removing  a 
trespasser  from  its  trains,  and  is  liable  in  damages  for  any 
injury  n^sulting  to  a  trespasser  from  an  omission  of  such 
duty.  Such  is  undoubtedly  the  rule.  Kansas  City,  Ft.  8. 
d  a.  R.  Co.  V.  Kelly,  36  Kan.  655,  14  Pac.  172;  Johnson  v. 
Chicago,  St.  P.,  M,  <£  O.  R.  Co.,  116  la,  639,  88  N,  W,  811; 
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Beems  v.  Chicago,  R.  I.  &  P.  R.  Co.,  58  la.  150,  12  N.  W. 
222.  But  we  do  not  think  the  charge  of  the  court,  taken  sua 
a  whole,  contravenes  it  These  instructions  must  be  thus 
taken  and  read  in  tlie  light  of  the  rest  of  the  record  in  the 
oasa  The  claim  was  made  in  the  petition  that  the  plain- 
tiff was  a  passenger  on  the  train;  the  defendant's  theory 
was  that  he  was  a  trespasser.  These  instructions  were 
evidently  drawn  for  the  purpose  of  distinguishing  between 
the  relation  of  a  common  carrier  to  its  passengers  and  to 
trespassers.  That  the  court  did  not  intend  the  jury  to 
understand  that  the  defendant  was  under  no  obligation  to 
refrain  from  injuring  the  plaintiff  in  removing  him  from 
the  train,  even  if  he  were  a  trespassc^r,  is  clear  from  the 
other  portions  of  the  charge.  The  fourth  paragraph  is  as 
follows : 

"If  you  find  from  the  evidence  that  the  plaintiff  was 
traveling  upon  the  train  in  question,  and  that  for  the  pur- 
pose of  avoiding  the  payment  of  fare  he  was  riding  upon 
the  platform  of  one  of  said  cars,  or  other  place  outside. 
the  passenger  coach,  then  the  employees  of  the  defendant 
would  have  the  right  to  use  all  force  and  power  necessary 
to  overcome  any  resistance  that  might  Ix*  offered,  but  they 
would  not  have  the  right  to  remove  him,  or  push  him  oflf, 
or  require  him  to  jump  off,  at  a  place  where  it  was  unsafe 
to  get  oflf,  or  at  a  time  when  the  train  was  running  at  such 
rate  of  speed  that  it  would  be  unsafe  for  a  jn^rson  to  get 
oflf,  and  if  you  find  that  the  plaintiflf  has  estiiblished,  by  a 
preponderance  of  the  (evidence,  tluit  the  brakeman  on  said 
train,  or  other  employe  therc^on,  did  push  the  plaintiflf  off 
said  train,  at  a  place  where  it  was  unsafe  to  jump  oflf,  or 
at  a  time  when  the  train  was  running  at  a  speed  when  it 
made  such  act  dangerous,  and  that  the  plaintiflf  was  in- 
jured thereby,  then  your  verdict  must  he  for  the  plaintflf." 

In  three  otlier  instructions,  the  foregoing  language, 
touching  the  duty  of  the  defendant  to  the  plaintiflf,  even_ 
if  the  latter  were  merely  a  trespasser,  is,  in  substance,  re- 
iterated. B^rom  the  charge,  taken  as  a  whole,  we  are 
fiH^tisfied  that  the  jury  could  pot  have  failed  to  under- 
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stand,  that,  even  though  the  plaintiff  were  a  trespaBser 
on  the  train,  the  defendant  had  no  right  to  remove  him 
at  such  time,  place,  or  in  such  a  manner,  as  would  be  liable 
to  result  in  his  injury. 

The  defendant  requested  and  the  court  gave  the  follow- 
ing instruction : 

"You  are  instructed  by  the  court,  it  is  your  imperative 
duty  to  try  this  case  and  decide  the  same,  as  if  it  were  a  suit 
between  two  individuals.  The  fact  that  the  person  in- 
jured was  a  boy  and  the  defendant  a  corporation,  should 
make  no  difference  with  you  in  the  trial  of  this  action. 
In  considering  and  deciding  this  (*ause,  you  should  look 
solely  to  the  evidence  for  the  facts  and  the  instructions  of 
the  c<  urt  for  the  law  in  the  case,  and  And  your  verdict 
acc<n\.iiigly,  without  any  refertMice  to  who  is  plaintiff  and 
who  is  defi^ndant.  The  fact  that  the  plaintiff  has  brought 
suit  in  this  action  constitutes  no  ground  whatsoever  on 
which  to  base  the  presumption  that  he  is  entitled  to  a 
verdict  against  the  defendant.  That  he  is  a  poor  boy  con- 
stitutes no  reason  why  the  plaintiff  should  be  entitled  to  a 
verdict  All  these  things  are  outside  of  what  you  are  to 
consider." 

The  plaintiff  objei'ts  to  tbis  instruction,  because  it  gives 
too  much  prominence  to  the  situation  of  the  parties,  and 
claims  that  it  tended  to  admonish  the  jury  that  they  were 
likely  to  be  criticised  if  their  verdict  should  be  for  the 
plaintiff.  We  do  not  think  tbe  complaint  is  well  founded. 
It  is  the  theory  of  the  law,  that  the  verdict  of  a  jury  shall 
be  based  exclusively  on  the  evidence  and  the  instructions 
of  the  court  Such  being  the  law,  sympathy  has  no  more 
legitimate  place  in  a  verdict,  than  in  the  demonstration  of  a 
proposition  in  Euclid  or  an  experiment  in  chemistry.  This 
is  well  known,  but  at  times  there  is  danger  that  it  may  be 
overlooked;  and  when  the  trial  court  feels  that  such 
danger  exists,  there  can  be  no  doubt  of  the  propriety  of  re- 
minding the  jury,  that  in  an  honest  and  legitimate  search 
for  the  truth,  symjmthy  has  no  place.  Another  objection 
to  this  instruction  is  based  on  the  closing  sentence:  "All 
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these  things  are  outside  of  what  you  ai'e  to  consider.'^  It 
is  claimed  that  the  court  having  referred  to  the  evidence 
and  its  instructions  in  a  former  sentence,  the  closing  sen- 
tence was  a  direction  to  the  jury  to  disregai'd  the  evidence 
and  instructions.  This  objection  appears  to  us  to  be 
hypercritical.  The  jury  could  not  have  failed  to  under- 
stand that  the  closing  sentence  refen'ed,  not  to  the  evi- 
dence and  the  instructions  which,  in  a  former  sentience, 
they  had  been  directed  to  look  to  exclusively,  but  to  such 
mattei's  as  had  been  pointed  out  as  improper  for  them  to 
consider. 

The  plaintiff  also  complains  of  the  fourth  instruction, 
given  at  the  request  of  the  defendant.     It  is  as  follows : 

"One  who  is  injpred  by  the  negligence  of  another  can 
not  rec*over  damages  therefor  if  the  injured  party,  by  his 
own  negligence  or  wilful  wrong,  approximately  contrib- 
uted to  the  injuiy  so  that  it  would  not  have  happened  but 
for  his  own  fault.  If,  therefore,  you  find  that  said  (irovcr 
C,  Pledger,  by  his  own  carelessness,  substantially  con- 
tributed to  the  injury,  or  that  he  might,  by  the  exercise  of 
ordinary  care,  such  as  a  prudent  person  generally  would 
have  ustjd  under  similar  circumstances,  have  avoided  the 
injury,  he  cannot  recover  damages." 

It  is  ui-ged  that  this  instruction  permitted  the  jury 
to  infer  that  boarding  the  car,  as  the  plaintiff  was  shown 
to  have  lK>aj'ded  it,  was  such  fault  or  wrong  as  would  pre 
vent  a  recovery  in  this  case,  notwithstanding  the  defendau  i 
was  guilty  of  the  wrongful  acts  charged.  The  instruction 
must  not  be  taken  as  standing  alone,  but  in  connection 
witli  tlie  rest  of  the  charge  and  the  record.  The  theory 
ui>on  which  tlie  plaintiff  asked  a  recovery  w^as,  that  he  had 
been  pushed  from  the  moving  train  by  one  of  the  defend- 
ant's employees,  and  fell  or  rolled,  so  that  the  wheels  of  the 
car  passed  over  his  leg.  As  we  have  already  seen,  the  jury 
were  fully  instructed  upon  this  theory,  and,  that  the  de- 
fendant had  no  right  to  remove  him  from  the  train  in  such 
a  way,  or  under  such  circumstances  as  to  endanger  his  life 
or  person  One  theory  of  the  defendant  was,  that  the 
33 
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plaintiff,  in  attempting  to  board  the  train  at  an  improper 
place'  and  while  in  motion,  fell  with  his  leg  under  the 
wheels.  At  the  place  he  fell,  whether  by  being  pushed'oflE 
the  car  or  in  attempting  to  boai*d  it,  there  was  a  pile  of 
cinders.  The  instruction  under  consideration  appears  to 
have  been  drawn  on  the  theory  that  the  company  might 
be  found  guilty  of  negligence  for  leaving  the  pile  of  cinders 
on  the  right  of  way,  if  the  jury  found  the  plaintiff  was  not 
a  trespasser.  In  the  light  of  these  theories,  and  the  other 
instruction  given,  we  do  not  think  the  paragraph  under 
consideration  is  open  to  the  objection  urged  against  it. 
Another  criticism  of  this  instruction  is,  that  it  uses  the 
word  "approximately^'  instead  of  "proximately.*'  The 
two  words  are  not  synonymous,  but  closely  ^lied  in  mean- 
ing. The  use  of  the  former,  in  the  connection  in  which  it 
appears  in  this  instruction,  could  not  have  misled  the 
jury^  especially  in  view  of  the  rest  of  the  charge. 

The  second  instruction  given  by  the  court  on  ite  own 
motion  is  criticised  because  the  jury  were  thereby  directed 
to  consider  ail  the  evidence  offered  in  the  casa  Of  course, 
the  jui*y  should  have  been  instructed  to  consider  only  such 
evidence  as  had  been  received.  But  the  plaintiff  has 
pointed  out  no  evidence  offered  which,  if  considered  by 
the  jury,  would  have  been  prqudicial  to  him.  On  the  con- 
trary, the  only  evidence  to  which  our  attention  has  been 
called,  which  was  excluded,  was  the  declarations  of  the 
plaintiff  hereinbefore  referred  to  and  which  the  plaintiff 
insists  should  have  been  received  in  evid^ice  and  consid- 
i*red  by  the  jury.  He  certainly  is  not  in  a  position  to  com- 
plain, if  the  jury,  acting  upon  this  instruction  in  question, 
considered  that  evidenca  Besides,  the  likelihood  that  the 
jury  could  have  been  misled  by  the  instruction,  to  us, 
appeare  exceedingly  remote. 

Complaint  is  made  of  the  fifth  paragraph  of  the  charge 
to  the  jury,  because  the  jury  were  thereby  instructed  that 
if  the  plaintiff,  in  running  to  catch  the  train,  or  in  atr 
tempting  to  get  on  the  platform  or  other  part  of  the  train 
for  the  purpose  of  avoiding  the  payment  of  car  fare,  fell 
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over  obstructions,  and  by  reason  of  such  obstnictions  he 
fell  or  rolled  under  the  train  and  was  injured  thereby,  the 
defendant  was  not  liable  for  neglig(»uce  on  account  of 
leaving  such  obstructions  on  its  right  of  way.  We  think 
this  instruction  was  proper.  It  was  based  on  tbe  defend- 
ant's theory  of  the  case,  which  w^s  supported  by  evidence, 
that  the  plaintiff  was  a  trespasser.  The  instruction  in 
effect  is,  that  the  defendant  was  not  bound  to  kcn^p  its 
right  of  way  in  a  safe  condition  for  the  benefit  of  tres- 
passers. It  would  be  carrying  the  doctrine  of  negligence 
altogether  too  far  to  hold  that  a  railroad  company  is 
compelled  to  keep  its  right  of  w^ay  free  from  obstructions, 
for  the  benefit  of  persons  attempting  tr>  board  its  trains 
intending  to  evade  the  payment  of  their  fares. 

Another  criticism  of  this  instruction  is,  that  there  is 
no  evidence  that  the  plaintiff  was  running  and  trying  to 
board  the  train.  This  is  a  mistake.  One  witness,  a  pas- 
senger on  the  train,  testifies  to  having  seen  someone  run- 
ning at  the  side  of  the  traiil  just  before  the  accident.  The 
circumstances  detailed,  taken  with  other  facts  in  the  case, 
were  sufficient  to  warrant  the  inference  that  the  person 
thus  running  was  the  plaintiff,  and  were  a  sufficient  basis 
for  the  instruction. 

Misconduct  of  the  jury  is  one  of  the  errors  assigned 
for  reversal  of  this  casa  It  is  claimed  that  such  miscon- 
duct is  shown  by  affidavits  filed  in  the  district  court 
They  have  not  been  pointed  out  in  the  bill  of  exceptions, 
nor  in  our  examination  of  it  have  we  been  able  to  find 
them  there.  It  is  well  settled,  that  affidavits,  to  be  avail- 
able in  this  court,  must  be  incorporated  into  the  bill  of  ex- 
ceptions. As  they  were  not  thus  presented,  we  are  unable 
to  determine  whether  there  was  misconduct  on  the  part  of 
the  jury. 

We  find  no  reversible  error  in  the  record,  and  it  is  there- 
fore recommended  that  the  judgment  of  the  district  court 
be  Sifflrmed* 

Babnbb  and  Oianvillb,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judj^ment  of  the  district  court  is 

Affiumed. 


JouN  K.  Dkbxbi.  et  al.  v.  Abkaham  L.  Uebd  bt  al. 

Fnjo)  June  18,  1903.    No.  11,755. 

1.  County  Court:   Appeal:    Repeal  of  Statute.     Section  242.  chapter 

23,  Compiled  Statutes,  1901,  is  repealed,  in  effect,  by  sections  1 
and  2,  chapter  47,  laws  of  1881,  entilled  "An  act  providing  for  an 
appeal  from  the  decisions  of  the  county  court  in  certain  matters." 

2.  Appeal:   Tbansckipt.    Under  section  5  of  tlie  last  mentioned  act,  it 

is  the  duty  of  the  county  judge  to  transmit  to  the  district  court  a 
transorjpt  of  hia  proceedings,  within  ten  days  after  an  appeal  from 
an  order  in  probate  is  perfected. 

3.  Fees:   Waiat.r.     Under  said  section  the  county  judge  has  a  rlgtit  to 

prepayment  of  fees,  but  this  right  may  be  waived,  and  will  be,  if 
he  has  established  a  regular  mode  of  collecting  his  fees,  which  is 
complied  with  in  the  given  case. 

4.  Second  Appeal.    Taking  a  second  appeal  in  a  case  does  not,  of  Itself, 

constitute  an  abandonment  of  the  first  one. 

5.  Appeal:  Jdrirdh^ion.    Where  a  party  has,  within  due  time,  done  aU 

that  is  legally  required  to  perfect  an  appeal,  and  no  waiver  of 
transmission  of  record  by  county  judge  is  shown,  the  district  court 
does  not  lose  Jurisdiction  of  the  appeal,  by  reason  of  its  being 
filed  six  days  late. 

Error  to  Uw  district  court  for  Douglas  county:  Leb  S. 
EsTBUj^  and  Wiijard  W.  SiAB.\i:r,H,  District  Judges. 
Former  judfjmcnt  of  reversal  adhered  to. 

Woolworth  &  McHugh,  for  plaintiffs  in  error. 

Hall  &  McCulloch,  W.  D,  Beckett,  J,  W.  Woodr(mgh 
and  J,  J7.  McCumherj  contra. 

GLANVILIiB,  C. 

This  cause  has  once  before  been  submitted  to  this  court 
and  decided  in  favor  of  the  plaintiffs  in  error.  Drexel  P. 
Rccd,  G5  Neb.  231.     A  rehearing  was  granted,  and  the  ca^e 
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again  has  been  briefed,  argued  and  submitted,  and  we 
have  made  another  careful  examination  of  the  record  and 
are  of  the  opinion  that  the  former  decision  is  correct,  and 
should  be  adhered  to,  for  the  reasons  stated  therein. 

The  defendants  in  error  urge  that  the  evidence,  pro  et 
contra^  on  the  question  of  the  failure  to  have  the  trans- 
cript of  the  proceedings  in  the  county  court  appealed  from, 
filed  in  the  district  court  within  the  time  limited  by  stat- 
ute, and  the  excuse  or  cause  of  such  failure,  was  examined 
by  the  district  court,  and  that  upon  such  evidence  a  finding 
was  made  against  'the  plaintiffs  in  error,  and  that  we  are 
not  at  liberty  to  disturb  such  finding,  if  supported  by  any 
competent  evidehca  In  reference  to  this,  it  should  be 
noticed  that  the  finding  of  the  district  court  is  made  in  the 
following  language : 

"The  court  being  fully  advised  in  the  premises,  doth  find 
that  the  said  appeal,  was  taken  later  than  the  time  fixed 
by  the  statute  for  the  taking  of  appeals  from  final  orders 
of  the  probate  court." 

This  is  simply  a  finding  that  the  appeal  was  taken  latc^r 
than  the  time  fixed  by  statute.  The  taking  of  an  appeal 
in  this  connection  has  a  definite  meaning,  given  to  it  by  the 
wording  of  the  statute  itself,  and  does  not  include  the 
filing  of  the  transcript 

Section  43  of  the  act  governing  such  appeals  (chapter 
20,  ('ompiled  Statutes;  Annotated  StatutxNs,  4824)  pro- 
vides: "All  appeals  shall  be  taken  within  tJiirty  days  after 
the  decision  complained  of  is  mada"  Section  46  pro- 
vides: "When  such  appeal  is  takcn^  the  county  court  shall, 
on  payment  of  his  fees  therefor,  transmit  to  the  clerk  of 
the  district  court,  within  t>en  days  after  perfecting  such 
appeal^  a  certified  transcript  of  the  record  and  proceedings 
relative  to  the  matter  appealed  from." 

The  defendants  in  error  strenuously  contend,  in  their 
brief  and  argument,  that  the  appeal  taken  by  the  plain- 
tiflfs  in  error  by  filing  their  bond  on  the  3d  day  of  Octol)er, 
was  in^flfectual,  because  of  the  insuflBciency  of  the  l>ond ; 
also  that  it  was  rendered  nugatory,  by  afterwards  secur- 
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ing  another  order,  allowing  them  to  appeal,  and  giving  a 
new  bond;  and  also  that  this  subsequent  action  worked  an 
abandonment  of  the  first  appeal.  One  of  the  grounds 
stated  in  their  motion  for  a  rehearing  herein  is: 

"The  court  was  in  error  in  holding  that  the  institution 
of  substituted  appeal  proceedings  in  the  county  court  did 
not  operate  as  a  withdrawal  and  abandonment  of  the 
original  appeal  proceedings  for  which  the  later  ones  were 
substituted." 

They  still  argue  that  the  second  bond  was  filed  too  late 
and,  therefore,  that  the  appeal  is  too  late. 

This  was.  undoubtedly  their  contention  in  the  district 
court,  and  the  finding  of  the  district  court  that  the  apx^eal 
was  not  taken  in  time,  is  a  finding  upon  this  contention. 
In  that  we  think  the  trial  court  was  clearly  wrong.  There 
was  no  conflict  of  evidence  upon  this  question  and  it  is 
simply  a  question  of  law  applied  to  the  facts  disclosed 
by  the  record. 

The  bond  was  given  and  approved  by  the  county  court, 
and  is  sufficient  to  sustain  the  appeal,  or  if  insufficient, 
can  be  amended,  and  the  appeal  therefore  was  taken  with- 
in the  required  time. 

This  leaves  us  free  to  examine  the  evidence  on  the  other 
branch  of  the  case,  all  of  which  is  before  the  court  in  the 
same  form  in  which  it  was  presented  to  the  district  court, 
and  we  may  make  our  finding  upon  this  evidence,  accord- 
ing to  its  weight  as  presented  to  us. 

The  trial  court  having  expressed  no  finding  upon  this 
issue,  under  Oie  evidence  jw^sented  to  it^  we  are  justified 
in  presuming  that  its  finding  upon  the  evidence  w^as  in 
accordance  with  its  clear  preponderance,  which  we  think  is 
in  favor  of  the  contention  of  the  plaintiff  in  error. 

It  is  made  clear  by  tlie  evidence  in  the  bill  of  exceptions, 
that  the  delay  in  perfecting  the  transcript,  and  the  trans- 
mission thereof  to  the  district  court,  was  not  caused  by  the 
failure  of  the  plaintiffs  in  error  to  pay  the  cost  therefor. 
All  other  duties  required  of  the  plaintiffs  in  error  to  se- 
cure a  successful  appeal  had  been  performed.     The  delay 
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then  waB  not  caused  by  the  faflure  of  appellants  to  do 
anything  required  of  them  to  cause  Uub  district  court  to  be 
I)ossessed  of  the  action. 

Appeals  are  favored  by  the  courts,  rather  than  other- 
w-isa  The  jurisdiction  of  the  county  court  in  ordinary 
civil  actions  is  limited  to  f  1,000 ;  while  in  such  matters  as 
this,  issues  involving  fortunes  may  be  tried  before  them. 
While  vexatious  appeals  sliould  be  discouraged,  and  per- 
haps punished,  yet  the  opportunity  for  litigants  to  have 
their  issues  tried  in  the  higher  courts  should  not  be 
hindered  by  rules  other  than  those  necessary  to  secure 
the  orderly  administration  of  justica  In  cases  of  appeal 
in  probate  matters,  the  legislature  has  not  seen  fit  to 
establish,  by  positive  enactment,  any  rule  forfeiting  the 
right  of  an  appellant  to  be  heard  on  his  appeal,  if  the 
transcript  id  not  filed  within  a  fixed  time,  as  has  been 
done  in  regard  to  appeals  from  justices'  court  and  tlie 
county  court  in  its  ordinary  jurisdiction ;  moreover,  while 
the  law  of  appeal  in  probate  matters,  contained  in  chapter 
23,  provided,  by  sections  240  and  241,  for  such  forfeiture, 
yet  the  act  of  1881,  held  to  have  repealed  the  old  law,  con- 
tains no  such  provision,  and,  as  though  the  legislature 
had  in  mind  the  rule  favoring  appeals  in  such  matters  as 
this,  the  county  court  is  charged  with  the  duty  of  trans- 
mitting the  record  necessary  to  give  the  district  court 
jurisdiction,  and  section  47,  chapter  20,  Compiled  Statutes 
of  1991,  provides : 

"Upon  the  filing  of  such  transcript  in  the  district  court, 
that  court  shall  be  possessed  of  the  action." 

Perhaps  no  better  example  of  a  case  justifying  the  rule 
favoring  appeals  could  be  found  than  the  one  before  us. 
The  pleading  upon  which  the  county  court  heard  and 
allowed  a  claim  of  f 94,652.39  is  as  follows: 
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"County  Court,  Douglas  County,  State  of  Nebraska. 

"In  tub  Matter  of  tub  Estate  of  1 
Anthony  J.  Drexel,  Deceased,   j 

"The  Estate  of  Anthony  J.  Drexel,  deceased,  Dr. 

"To  Abraham  L.  Reed |83,333  00 

and  Intercast  on  the  above  amount  from  Jan. 

1,  1896,  at  5  per  cent  per  annum 5,381  89 


M- 


188,714  89 
"State  of  Nebraska, 
County  of  Douglas. 

"Abraham  L.  Reed,  being  duly  sworn,  deposes  and  says 
that  the  above  claim  against  the  estate  of  Anthony  J. 
Dn^xc^l,  deceased,  is  just  and  true,  and  that  the  amount 
of  said  claim,  as  stated  alwve^  after  allowing  all  just 
credits  theretm,  is  now  due  and  wholly  unpaid. 

"Affiant  says  that  said  claim  is  due  him  as  his  share  of 
the  unpaid  purcha.se  price  of  certain  land,  described  as 
follows,  to  wit:  (Here  follows  the  description  of  certain 
real  estate.) 

"And  upK)n  certain  notes,  mortgages  and  deeds,  and 
agreements  made  in  connection  with  the  sale  of  said 
land  and  the  assumption  of  said  unpaid  purchase  price 
by  said  Anthony  J.  Drexel." 

This,  as  a  pleading,  is  only  sufficient  to  suggest  to  the 
mind  of  a  lawyer  what  issues  are  probably  involved  that 
should  be  tried  upon  pleadings,  much  more  full  and  spe- 
cific, such  as  are  required  in  the  district  court. 

Plaintiffs  in  error  urge  that  the  act  of  1881,  providing 
for  appeal  in  casc^  like  this,  does  not  rei>eal  the  provisions 
of  section  242  of  cliapter  23,  wherein  parties  of  tlieip  class 
are  allowed  extra  time  for  taking  an  appeal.  We  think 
the  former  opinicm  holding  against  this  contention  is  cor- 
rect, and  we  adhere  to  that  holding  for  the  reasons  therein 
given. 

We  think  the  district  court  became  possessed  of  the 
action,  and  that  it  erred  in  dismissing  the  appeal     We 
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therefore  recommend  that  the  former  decision  of  this  court 
he  adhered  to,  and  the  cause  remanded  to  the  district  court 
for  further  proceedings. 

Barnes  and  Albert,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  order  of  the  district  court  sustaining  the  ob- 
jections to  its  jurisdiction  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Revbbsbd. 


Arthur  C.  Rawson  v.  Cadet  Taylor  et  al. 

Filed  Juns  18,  1903.    No.  13,118. 

1.  Blsfht  of  Creditor  of  Bank  to  Maintain  Action  on  Bond.    Where, 

pending  an  application  for  the  appointment  of  a  receiver  tor  a 
bank,  under  the  provisions  of  chapter  8,  Compiled  Statutes,  a  bond 
is  given  to  procure  the  return  of  the  assets  of  such  bank  under  the 
provisions  of  section  35  of  said  chapter,  and  such  proceedings  are 
dismissed  and  the  assets  returned,  any  creditor  who  is  a  ben- 
eficiary of  such  bond  may  maintain  an  action  at  law  thereon, 
after  the  condition  is  broken  to  his  damage. 

2.  Erroneous  Instruction.     Record  and  evidence  examined,  and  lield 

that,  in  this  case,  the  plaintiff  can  maintain  such  an  action,  and 
that  the  charge,  "It  appearing  that  there  are  other  unpaid  cred- 
itors of  the  Globe  Savings  Bank  not  parties  hereto  and  not  repre- 
sented herein,  and  the  law  being  that  this  plaintiff  can  not  main- 
tain this  suit  if  that  be  true,  you  are  therefore  instructed  to  find 
for  the  defendants,"  given  by  the  court  to  the  jury,  is  erroneous, 
and  the  plaintiff  is  entitled  to  a  new  trial. 

^RROR  to  the  district  court  for  Douglas  county:  WiL- 
lard  W.  Slabaugh,  District  Judge.    Reverseth 

Arthur  C.  Wakeley,  for  plaintiflf  in  error. 

A.  B.  Ghurchillj  contra. 

Glanvillb,  C. 

This  is  an  action  upon  a  bond  given  under  the  provis- 
ions of  section  35,  chapter  8  of  the  Compiled  Statutes  (An- 
notated Statutes,  3735),  running  nominally  to  the  state 
of  Nebraska,  given  to  secure  the  return  of  the  assets  of  the 
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Globe  Savings  Bank,  to  its  ofllcers,  the  bond  being  as 
follows: 

"Know  all  men  by  these  presents:  That  we,  the  Globe 
Savings  Bank  of  Omaha,  Nebraska,  as  principal,  and  H.  O. 
Devries,  Cadet  Taylor,  D.  T.  Mount  and  Globe  Loan  & 
Trust  Company,  as  sureties,  are  jointly  and  severally  held 
and  firmly  bound  unto  the  state  of  Nebraska  for  the  use 
and  benefit  of  all  the  depositors  and  creditors  of  the  Globe 
Savings  Bank  of  Omaha  in  the  sum  of  fifty  thousand  dol- 
lars (f 50,000)  in  g(K)d  and  lawful  money  of  the  United 
States,  for  the  payment  of  which  we  do  by  these  presents 
bind  ourselves,  our  heirs,  executors,  administrators  and 
assigns.  The  conditions  of  the  above  obligation  are  such : 
That,  w^hereas,  the  said  Globe  Savings  Bank  of  Omaba 
having  become  insolvent,  and  the  officers  and  shareholders 
of  said  bank  being  desirous  to  make  full  payment  and 
settlement  of  all  the  liabilities  of  said  bank,  and  for  that 
purpose  desire  that  IT.  O.  Devries  as  president,  and  Cadet 
Taylor  as  vice-president  of  said  Globe  Savings  Bank,  shall 
take  and  retain  possession  of  all  the  assets  of  said  bank : 
"Now,  if  the  said  Globe  Savings  Bank,  or  its  officers  as 
aforesiiid  shall  make,  or  cause  to  be  made,  full  settlement 
of  all  the  liabilities  of  said  bank  with  the  several  and 
numerous  creditors  and  de|K)sitors  thereof,  within  three 
(3)  years  from  the  date  of  this  obligation,  with  interest, 
then  in  that  case,  this  obligation  to  be  null  and  void,  other- 
wise to  be  and  remain  in  full  force  and  effect. 

"In  witness  whereof,  we  have  hereunto  set  our  hands, 
this  ninth  day  of  June,  1896. 

"(SEAL.)  Globe  Savings  Bank,  Principal, 

"By  H.  O.  Dbvries,  President 
"H.  O.  Devribs, 
"Cadet  Taylor, 
"D.  T.  Mount, 
"(seal.)  Globe  Loan  and  Trust  Co., 

"By  H.  O.  Devribs,  Pres., 
"W.  B.  Taylor,  Secretary, 

''Sureties.'' 
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After  three  years  from  the  date  of  this  bond,  the  plain- 
tifif,  who  was  one  of  the  unpaid  creditors  of  the  bank,  and 
also  the  assignee  of  the  claims  of  a  large  number  of  other 
such  creditors,  both  as  to  claims  and  damages,  brought  this 
suit  upon  the  bond,  alleging  breach  of  condition  and  dam- 
ages. All  the  obligors,  except  H.  O.  Devries,  then  de- 
ceased, were  made  defendants  in  the  court  below,  and  are 
defendants  in  error  here. 

Several  defenses  were  pleaded  to  plaintiff^s  action, 
which  briefly  stated,  are  as  follows:  First:  That  plaintiff 
is  not  the  real  party  in  interest  except  as  to  his  original, 
individual,  claim.  Second  (stated  in  full  as  in  the  an- 
swer) :  "The  defendants  further  say  that  the  plaintiff  can 
not  sue  and  maintain  an  action,  in  his  own  name  and  for 
his  sole  use,  upon  said  bond  set  out  and  made  a  part  of  his 
amended  petition,  there  being  numerous  other  creditors  of 
said  Globe  Savings  Bank  unpaid.  That  an  action  could 
only  be  maintained  thereon  in  the  name  of  the  state  of 
Nebraska,  for  the  use  and  benefit  of  all  the  credit^ors  of  the 
said  ^f lobe  Savings  Bank."  Third :  "Defendants  deny  that 
said  bond  ever  became  effective  or  operative  in  any  way 
at  any  time,"  etc.  The  claim  Ix^ing  that  the  assets  of  the 
bank  were  not  turned  over  to  the  proper  parties  as  re- 
quired by  law,  and  the  terms  of  the  bond.  Fourth  :  A  plea 
of  the  statute  of  limitations.  (This,  however,  seems  to  have 
been  abandoned. ) 

Trial  was  had  to  a  jury,  and  the  court  instructed  a  ver- 
dict for  the  defendants  by  the  following  charge : 

"It  appearing  that  there  are  other  unpaid  creditors  of 
the  Globe  Savings  Bank,  not  parties  hereto,  and  not  rep- 
resented herein,  and  the  law  being  that  this  plaintiff  can 
not  maintain  this  suit  if  that  be  true,  you  are  therefore 
instructed  to  find  for  the  defendants." 

This  charge  was  duly  excepted  to.  A  verdict  was  re- 
turned in  accordance  with  the  above  direction;  a  proper 
motion  for  a  new  trial  was  filed,  overruled,  and  exception 
taken.  Judgment  that  plaintiff  take  naught  upon  his 
cause  of  action  was  entered,  and  the  case  is  brought  to  this 
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court  on  a  petition  in  error,  properly  raising  the  question 
of  the  correctness  of  the  instruction  above  quoted,  the 
verdict  rendered  and  judgment  based  thereon. 

The  main  question  to  be  determined,  is  the  correctness  of 
the  charge  or  direction  to  the  jury,  based  upon  the  reasons 
therein  assigned.  Other  reiisons  are  urged  why  an  in- 
struction for  the  defendant  was  proper,  one  being  that  the 
bond  in  suit  shows  ui>ou  its  face,  that  the  consideration 
thereof  required  the  return  of  the  assets  of  the  bank  to  H. 
O.  Devries,  as  president,  and  Cadet  Taylor,  as  vice-presi- 
dent of  the  bank,  and  that  the  evidence  shows  that  the  as- 
sets were  turned  over  to  Cadet  Taylor,  instead  of  to  H.  O. 
Devries  and  Cadet  Taylor,  and  that,  therefore,  no  liability 
ever  attached  upon  the  bond. 

The  question  is  also  raised  as  to  the  right  of  the  plain- 
tiflF  to  maintain  his  action  upon  the  assigned  claims,  but  if 
upon  the  entire  case  the  ])laintiflp  could  sustain  his  action 
for  his  own  claim,  the  direction  to  the  jury  is  wrong,  and* 
the  case  must  be  reversed,  whether  his  assignments  are 
good  or  not.  Moreover,  we  think  the  defendants'  answer 
admits  the  assignments,  and  as  they  place  the  legal  title 
to  the  claims,  and  the  legal  right  to  receive  the  money 
thereon,  in  the  plaintiff,  we  are  of  the  opinion  that  he  can 
maintain  his  action  for  all  claims,  if  for  any.  We  say  the 
answer  admits  the  assignments  because  the  language  used 
therein  is : 

"The  defendants  deny  that  any  of  said  claims  mentioned 
in  said  amended  petition  have  been  assigned  to  the  plaintiff 
and  (allege)  that  said  pretended  assignments,  if  any  were 
made,  are  without  consideration,  and  are  null  and  void.'' 

This  is  an  admission  of  the  assignments.  See  Dinsmorc 
&  Co.  V,  Stimbert,  12  Neb.  433. 

Coming  now  to  the  contention  that  no  proper  delivery 
of  the  assets  of  the  bank  was  made,  so  as  to  cause  the  bond 
to  become  operative  and  binding,  we  think  the  evidence 
tends  to  show,  which  is  all  that  would  be  necessary  to 
render  the  instruction  erroneous,  unless  right  for  tlie  rea- 
son therein  given  by  the  court,  that  the  assets  of  the  bank 
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were  in  fact  turned  over  or  delivered  to  Cadet  Taylor  in 
the  pre8ence  of  H.  O.  Devries,  who  made  no  objection  to 
the  delivery. 

We  think  it  will  be  recognized  as  the  law  without  cita- 
tion or  argument,  that  where  either  a  l^al  or  a  contract 
duty  requires  the  delivery  of  property  to  two  i>arties  for 
their  joint  benefit  or  joint  control,  a  delivery  to  one  in 
the  presence  of  the  other,  who  makes  no  objection,  is  a 
good  delivery  to  both;  in  fact,  a  manual  delivery  to  two 
persons  simultaneously  is  practically  impossible,  and  if 
the  contention  of  defendants  in  error  is  that  the  assets 
should  have  been  delivered  to  Devries  and  Taylor,  the  evi- 
dence tends  to  show  such  delivery. 

That  in  so  receiving  the  property  they  acted  as  officers 
of  the  bank,  is  clear  from  the  letter  to  the  state  banking 
board,  contained  in  the  bill  of  exceptions,  signed  by  them 
and  the  defendant  Mount,  a  director,  as  for  the  bank, 
clearly  acknowledging  for  the  bank,  possession  of  the  as- 
sets and  control  of  negotiations  for  settlements.  There  is' 
much  to  indicate  that  defendants  think  the  officers  signing 
this  bond  as  sureties  are  the  officers  "furnishing  the  bond" 
under  the  statute,  but  in  this  case  it  is  the  owner,  the  bank 
corporation,  that  furnished  the  bond,  the  bank  is  prin- 
cipal, the  others  are  the  sureties  upon  its  bond. 

It  may  be  remarked  here,  that  it  is  difficult  to  determine, 
from  the  pleadings  and  argument  of  the  defendants  in 
error,  who  they  claim  should  have  received  the  ajssets,  the 
redelivery  of  which  was  secured  by  the  giving  of  this  bond. 
There  is  much  vagueness  in  their  pleadings  on  this  branch 
of  the  case,  with  denials  of  facts  not  pleaded. 

We  think,  further,  that  the  evidence  strongly  tends  to 
show  that  if  any  mistake  was  made  in  regard  to  the  re- 
delivery of  these  assets,  certain  of  the  defendants,  if  not 
all,  are  estopped,  or  have  waived  their  right,  to  contend 
that  the  bond  is  not  binding  upon  them  because  of  such 
mistake.. 

In  thus  disposing  of  this  branch  of  the  case,  we  do  not 
wish  to  be  understood  as  holding  or  admitting^  that  the 
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obligors  upon  this  bond  can  read  the  recitals  of  the  pre- 
amble to  the  condition,  into  the  condition,  as  a  proviso, 
and  thus  avoid  a  liability,  the  consideration  for  which, 
waA  the  dismissal  of  the  proceedings  for  the  appointment 
of  a  receiver,  and  the  release  of  the  assets  of  the  bank  from 
the  sequestration  under  the  law. 

Without  giving  more  space  to  this  branch  of  the  case, 
we  will  say  that  in  the  condition  of  the  pleadings  and  the 
evidence,  we  are  satisfied  that  the  instruction  complained 
of,  and  the  resulting  verdict  and  judgment^  can  be  sus- 
tained upon  no  theory  other  than  that  adopted  by  the  trial 
court,  and  here  strenuously  urged  by  defendants  in  error, 
namely,  that  an  action  upon  this  bond  can  not  be  sustained 
by  a  single  creditor  of  the  bank  for  hi*  benefit  alone,  but 
that  the  only  action  that  can  be  sustained  thereon,  is  one 
in  the  name  of  some  proper  party  for  the  benefit  of  all  the 
creditors  of  the  bank  whose  claims  have  not  been  settled 
in  accordance  with  the  conditions  of  the  bond,  and  that 
any  fund  created  by  the  collection  of  money  from  the  obli- 
gors in  this  bond,  would  constitute  a  trust  fund  which 
should  be  ratably  distributed  among  all  the  creditors. 

The  case  has  been  advanced  to  an  immediate  hearing  be- 
cause of  the  general,  and  perhaps  the  public  interest  in  the 
decision  of  the  question.  What  is  desired  is  a  right  rule, 
and  a  certain  rule  of  procedure  in  such  csAes,  but  in  an- 
nouncing what  we  hold  to  be  the  rule,  we  will,  in  view  of 
the  importance  of  the  question,  give  its  consideration  some 
time  and  space,  with  a  view  to  satisfy  the  profession  that 
the  rule  is  right 

The  question  is  one  that  is  not  eafiily  settled  by  prece- 
dent, or  by  authorities  cit^  from  other  states  where  the 
legislative  and  judicial  policies  may  be  different  from 
those  of  our  own. 

The  provisions  under  which  the  bond  in  suit  was  given 
are  contained  in  section  35,  chapt>er  8  of  our  statutes, 
which  prescribes  the  duties  of  recteivexs  of  banks  appointed 
under  other  provisions  of  the  act,  and  then  provides: 

"That  whenever  the  officers,  stockholders  or  owners  erf 
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anj  insolvent  bank  shall  give  a  good  and  sufficient  bond 
running  to  the  state  of  Nebraska,  ♦  ♦  ♦  conditioned 
upon  the  full  settlement  of  all  the  liabilities  of  said  bank 
by  suith  officers,  stockholders  or  owners,  within  a  stated 
time,  and  said  bond  shall  have  been  approved  by  the  state 
banking  board,  then  the  state  banking  board  shall  turn 
over  all  the  assets  of  such  bank  to  the  officers,  stockholders, 
or  owners  of  such  bank  furnishing  the  said  bond." 

It  is  contended  by  the  defendants  in  error  that  the  ac- 
tion of  the  banking  board  in  taking  charge  of  the  assets 
of  the  bank,  the  giving  of  the  bond  sued  upon  in  this  sec- 
tion, and  the  resulting  proceedings,  worked  a  dissolution 
of  the  bank  corporation,  and  that,  therefore,  under  the 
provisions  of  section  62,  chapter  16  of  our  statutes,  the 
assetis  of  the  bank  became,  ipso  facto,  a  trust  fund  for  th<' 
benefit  of  all  the  creditors. 

Without  attempting  to  answer  the  extended  argument 
in  support  of  this  contention,  we  will  hold  that  the  corpo- 
ration was  not  thereby  dissolved,  and  the  section  referred 
to  has  no  application  to  the  question  under  discussion. 
See  2  Morawetz,  Private  Corporations  (2d  ed:.),  sec.  869; 
State  V.  German  Savings  Bank,  50  Neb.  734. 

It  has  been  strenuously  urged  by  plaintiff  in  error  that 
this  case  turns  upon  the  question:  "Is  money  due  upon 
this  bimd,  an  asset  of  the  bank?"  This  can  not  be  the  test 
question,  for  the  statutory  double  liability  of  stockholders 
of  banking  corporations  can  never  be  considered  a  true 
asset  of  the  bank;  the  corporation  has  no  right  to  collect 
it;  if  it  be  collected  by  the  bank  and  used  to  keep  it  a 
going  concern,  this  does  not  protect  the  stockholders  when 
called  upon  to  pay  as  required  by  law  for  the  benefit  of 
creditors.  It  is  a  fund  or  security,  provided  by  law  for  the 
benefit  of  creditors,  and  is  attached  to  the  stockholders' 
contract,  as  an  incident,  and  yet  it  has  been  held  by  this 
court  that  the  money  due  on  such  liability  can  only  be 
collected  in  a  suit  for  the  benefit  of  all  creditors. 

It  has  been  provided  by  statute,  that  upon  certain 
named  contingencies,  the  assets  of  a  bank  shall  be  se- 
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questered  in  a  maiiner  provided,  and  in  effect  that  the 
ppoeeedfi  thereof  shall  be  ratably  distributed.  In  the  case 
before  us,  the  bond  in  question  is  a  security,  outside  of 
the  £U)set8  of  the  bank,  which  has  been  required  by  law, 
and  given  by  the  defendants  as  a  condition  of  allowing 
the  bank  to  withdraw  from  the  custody  of  the  officers  of 
the  state,  or  of  its  courts,  the  assets  which,  under  the  law, 
had  become  a  fund  sequestered  for  the  benefit  of  all  cred- 
itors, and  diffel^  in  character  from  tlie  stockholders'  sec- 
ondary liability,  so  far  as  being  an  asset  is  concerned,  only 
in  that  the  bond  is  not  looked  to  by  those  dealing  with  the 
bank,  and  does  not  give  it  standing  and  credit,  while  the 
stockholders'  liability  is  so  far  an  asset  as  to  help  give 
credit  to  the  bank  as  a  going  concern,  but  neither  is  an 
asset  upon  which  the  bank  it^ielf  can  realize. 

And  yet,  while  it  is  admitttd  that  by  law  the  fund  col- 
lected from  the  stockholders  of  a  banking  corporation  by 
enforcement  of  this  statutory  liability  is  to  be  raUibly  dis- 
tributed, it  is  urged  by  plaintiff  in  error  that  the  money 
can  be*  collected  upon  the  bond  in  suit  by  an  individual 
creditor,  because  the  bond  is  not  an  asset  of  the  bank. 

We  think  there  are  two  questions  that  have  a  greater 
bearing  on  the  case  before  us,  than  the  one  referred  to 
above.  First:  Is  the  bond  sued  upon  such  that  the  right 
under  it  is  a  joint  right,  or  a  several  right?  Second :  Is  the 
liability  of  defendants  upon  this  Ixmd  direct  and  primary, 
or  collateral  and  secondary?  And  then  if  we  shall  find 
the  right  is  several,  and  the  liability  direct  and  primary, 
we  have  to  inquire,  is  there  any  statutory  or  constitutional 
provision  that  overrides  the  usual  rules  of  law  governing 
this  case  ux)on  such  a  finding? 

In  1  Parsons,  Contracts  (9th  ed.),  page  13  et  seq.,  it  is 
said: 

"The  question  whether  the  right  under  a  contract  is 
joint  or  othen^ise,  enters  more  intimately  into  the  nature 
of  the  contract,  and  therefore  is  of  more  importance;  and 
it  is  at  the  same  time  of  greater  difficulty.  ♦  •  •  In 
general,  all  contracts,  whether  express  op  implied  and 
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resulting  from  the  operation  or  construction  of  law,  are 
joint,  where  the  interest  in  them  of  the  parties  for  whose 
benefit  they  are  created,  is  joint,  and  separate  where  that 
interest  is  separate.  But  the  interest  which  is  thus  im- 
portant as  a  criterion  is  an  interest  in  the  contrac-t,  and 
not  in  any  sum  of  money,  or  other  benefit,  to  be  received 
from  it.  It  is  a  strictly  legal  and  technical  internist  created 
by  the  contract,  and  does  not  depend  upon  the  condition 
or  state  of  the  parties  aside  from  the  contract.  ♦  ♦  ♦ 
The  circumstances  of  each  case,  and  the  situation  and  the 
relation  of  the  parties,  and  the  nature  of  the  consideration, 
are  all  to  be  looked  into,  to  ascertain  who  is  really  in- 
terested, and  who  has  sustained  the  damage  arising  from 
a  breach  of  the  contract,  and  whether  such  damage  was 
joint  or  several.  ♦  ♦  ♦  Parties  are  not  said  to  be 
joint  in  law,  merely  because  they  are  connected  together 
in  some  obligation  or  some  interest  which  is  common  to 
them  both.  They  must  be  so  connected  as  to  be  in  some 
measure  identified.  They  have  not  several  and  respective 
shares,  which  being  united  make  a  whole;  but  these  to 
gether  constitute  one  whole,  which,  whether  it  be  an  in- 
terest or  an  obligation,  belongs  to  all." 

In  the  case  before  us,  the  bond  is  not  single  but  is  upon 
condition,  and  creating  a  liability  only  to  respond  in 
damages  for  a  breach  of  a  condition  requiring  the  perfonn- 
ance  on  the  part  of  the  bank,  of  a  duty  to  its  several  and 
numerous  creditors,  each  creditor  being  only  interested  in 
the  performance  of  that  duty  toward  himself,  and  the  bond 
creates  a  liability  several  a^  to  the  obligees.  The  obligors 
can  not  invoke  the  rule  of  law  preventing  the  splitting  of 
causes  of  action,  for  the  rule  does  not  apply  in  such  a 
case;  their  obligation  is  to  each  creditor  individually,  and 
each  creditor  has  an  individual  claim  for  the  amount  of 
his  damage  occasioned  by  a  broach  of  the  condition,  and 
an  independent  cause  of  action  therefor,  unless  his  rights 
are  modified  by  some  special  law  of  this  state. 

The  bond  under  consideration,  it  will  be  notire<l,  is  for 
the  use  and  benefit  of  all  the  depositors  and  creditors  of 
34 
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the  bank,  and  is  conditioned  upon  the  making  of  full  set- 
tlement with  its  several  and  numerous  creditors  and 
depositors. 

The  case  of  Lyman  v.  City  of  Lincoln^  38  Neb.  794,  was 
an  action  brought  against  the  obligors  of  a  bond,  given 
to  the  city  of  Lincoln,  to  secure  the  performance  of  a 
contract,  a  part  of  which  required  the  contractors  to  file 
with  the  board  of  public  works  receipts  of  claims  from  all 
parties  furnishing  them  with  material  and  labor  in  the 
construction  of  an  engine  house,  and  it  was  held: 

"That  the  promise  they  made  to  the  city  of  Lincoln  was 
for  the  benefit  of  all  persons  who  furnished  labor  and  ma- 
terial used  in  said  contract  and  such  persons  could  sue  on 
said  bond." 

In  Ha  triple  &  Son  v.  Hale,  34  Neb.  220,  one  of  the  condi- 
tions of  the  bond  was  for  the  fulfillment  of  the  agreement 
tliat : 

"The  first  party  further  agrees  to  pay  off  and  settle  in 
full,  with  the  particii  entitled  thereto,  all  accounts  and 
claims  that  may  become  due  by  rea^son  of  laborers'  and 
mechanics'  wages,  or  for  materials  furnished  or  services 
rendered,  so  that  each  and  all  persons  may^  receive  his  or 
their  just  dues  in  that  beiialf." 

The  bond  in  that  case  ran  to  the  state  of  NebraBl.a  and 
waii  a  penal  bond.  The  lower  court,  upon  an  agi'eed  state 
of  facts,  found  for  the  defendant,  and  dismissed  the  action 
which  had  been  brought  by  the  plaintiff  on  the  bond,  to 
recover  for  materials  furnished  to  the  contractor.  The 
case  was  reversed  and  remanded.  In  the  course  of  the 
opinicm,  tlie  writer  quotes  with  approval  from  Baker  d 
Co.  V.  Brjjan,  64  la.  561,  where  a  similar  bond  was  in  ques- 
tion, this  language : 

"The  parties  for  whose  benefit  these  covenants  were 
made  may  prosecute  actions  upon  the  instruments  con- 
taining them.'' 

The  rights  of  the  obligees  upon  the  bond  in  the  case 
before  us  are  no  less  several  than  were  those  of  the  parties 
who  were  allowed  to  maintain  their  actions  in  the  cases 
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cited,  and  we  have  no  doubt  this  bond  is  several  as  to 
those  for  whose  benefit  and  use  it  is  made,  and  they  may 
maintain  several  actions  thereon  unless  restrained  by  other 
considerations. 

Is  the  liability  upon  this  bond  direct  and  primary,  or 
collateral  and  secondary? 

Some  little  confusion  on  this  question  may  have  grown 
out  of  the  fact  that  the  condition  of  this  bond  is  for  the 
payment  of  moneyj  so  that  obligore  by  paying  damages  for 
a  breach  thereof  may  se^m  to  be  fulfilling  the  condition,  but 
that  does  not  affect  the  character  of  the  contract,  and  the 
liability  is  as  direct  and  primary  as  though  the  condition 
had  been  to  make  good  title  to  property.  If  the  defendants 
are  liable  at  all,  it  is  upon  the  bond,  and  the  liability,  if 
any,  is  for  damages  for  a  breach  of  its  condition.  It  is  no 
more  their  legal  duty  to  fulfill  the  condition  of  the  bond 
than,  in  the  case  supposed,  it  would  be  to  make  good  title. 
If  the  condition  is  fulfilled,  their  bond  is  void^  not  paid. 
If  condition  is  broken,  the  bond  is  in  force  and  the  dam- 
ages caused  by  the  breach  are  due  as  part  of  the  penalty 
and  ujwn  the  bond,  and  not  on  the  obligation  creating 
the  duty  named  in  the  condition. 

The  opening  statement  in  Murfree,  Official  Bonds,  sec. 
1,  Ib: 

**A  bond  may  be  briefly  defined  to  be  a  sealed  obligation 
to  pay  money.  It  may  be  either  single  and  absolute,  or 
upon  condition  and  contingency.  However  complicated 
may  be  the  condition  or  contingency  and  however  alien 
from  pecuniary  considerations  may  seem  the  inducements 
to  its  execution,  or  the  circumstances  surrounding  the 
parties,  a  bond  will  always  be  found  to  resolve  itself  into 
an  obligation  to  pay  money  sooner  or  later,  either  abso- 
lutely or  upon  some  condition,  or  on  the  happening  of  some 
future  evenf 

And  in  section  129  of  the  same  work,  it  is  said : 

*'The  condition  of  a  bond  is  the  statement  with  necessary 
and  appropriate  recitals  of  the  circumstances  and  contin- 
gencies under  and  upon  which  the  bond  shall  become  void. 
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The  sUiloment  is  uecessai-ily  in  the  alternative  In  one 
ca«e  or  contingency,  the  oblifjation  is  to  become  null  and 
void,  and  the  obligor's  liability  will  be  at  an  end;  in  the 
othei*  his  resi)onsibility  will  become  absolute  and  the  con- 
dition is  in  such  caise  said  to  be  broken,  and  it  is  from  a 
breach  of  the  condition  that  nearly  or  quite  all  the  litiga- 
tion on  this  subjecrt  aiises." 

The  same  writt^r,  in  sec.  13G,  says: 

"It  is  not  necessary  in  the  condition  of  a  bond  that  all 
the  details  of  its  subject  matter  should  be  particularly 
and  si>ecifically  reheai-sed,"  and  quotes  Chief  Justice  Mar- 
shall as  saying:  "  *That  is  certain  which  may  be  rendered 
cej'tain';  and  an  undertaking  to  perform  the  duties  pre- 
scribed in  a  distinct  contract  or  in  a  law,  or  any  oUier 
known  paper  desctribing  those  duties,  is  equivalent  to  an 
enuiiH^ration  of  those  duties  in  the  body  of  the  contract 
it«t^lf." 

The  bond  in  question  then  should  be  interpreted  as 
though  the  several  creditor  of  the  bank  were  named  in  the 
condition,  with  the  amount  owing  to  each,  specifically 
stated,  for  it  is  "full  settlement  of  all  the  liabilities  of  said 
bank,  with  the  several  and  numcTous  creditors  and  de- 
positors thereof,  witJiin  three  years,"  that  is  named  and  its 
condition,  and  while  this  of  itself,  is  uncertain  as  to  Avho 
are  the  iH^neficiaries,  and  the  amount  of  their  claims,  yet 
the  duty  that  is  to  be  performed  by  the  bank  and  dam- 
ag(*s  for  the  failure  of  A>'hich  are  securtnl  by  the  bond,  is  a 
separate  and  distinct  duty  of  the  bank  to  each  individual 
creditor,  to  x>ay  to  that  nvtlitor  alone  and  individually,  the 
amount  of  his  sei)arate  chiim,  and,  therefore,  this  condi- 
tion may  be  made  certivin  by  reference  to  "other  known 
papers  prescribing  those  duties,"  which,  as  Chief  Justice 
Marshall  has  said,  "is  equivalent  to  an  enumeration  of 
those  duties  in  the  body  of  the  contract  itself." 

We  think  no  further  argument  or  reference  to  authority 
is  nece>ssary  to  slu>w  that  the  liability  on  tha  bond  in  ques- 
tion is  direct  and  primary. 

In  Farmers  Loan  d  Trust  Company  v.  Funk,  49  NdK 
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353,  the  effect  of  sections  4  and  7,  article  11  of  our 
constitution,  in  regard  to  the  liability  of  stockholders,  and 
the  manner  of  its  enforcement,  was  under  consideration, 
and  in  the  course  of  the  able  opinion  by  commissioner 
Eyan^  it  is  said,  on  page  359 : 

"At  common  law,  stockholders  in  a  corporation  proper 
were  not  personally  liable  for  its  debts,  (^uite  eai-ly  in  the 
history  of  this  country  there  were  frequently  inserted  in 
the  charters  of  corimrations  provisions  fixing  the  indi- 
vidual liability  of  stockholders  in  certain  contingen<*ies. 
When  there  were  presented  cases  in  which  it  was  sought 
to  render  effective  these  special  provisions,  the  courts  dif- 
fered among  themselves  as  to  the  nature  of  this  liability, 
the  character  of  the  fund  arising  from  it,  the  persons  eji- 
titJed  to  sue,  and  the  manner  in  which  tlie  action  should 
be  brcmght  I'hese  four  matters  of  difference,  on  examina- 
tion, ^111  be  found  to  depend  on  one  question,  and  tiiat  is 
whether  this  liability  is  to  be  deemiid  to  have  b(»en  created 
tor  the  purpose  of  raising  a  trust  fund  for  the  payment  of 
the  debts  of  the  corporation,  or  whether  it  created  the  re- 
lation of  debtor  and  creditor  directly  between  a  creditor 
of  the  corporation  and  one  of  its  stockholders." 

Commenting  on  the  case  of  BiPnk  of  J'ouyhkeepsie  v, 
Ibbotson,  24  Wend.  (N.  Y.)  473,  the  writer  says  (p.  360)  : 

"It  is  clear  that  the  circumstance  that  no  judicial  pro- 
ceeding was  necessary  to  entitle  a  creditor  of  the  corpora- 
tion to  proceed  against  one  of  its  shareholders  somewliai 
influenced  the  court,  in  the  above  case,  to  hold  that  a  suit 
at  law  might  be  maintained  by  the  creditor  against  the 
stockholder.  Moreover,  it  is  clear  that  the  liability  of  the 
stockholder  to  the  corpi)ration  creditor  was  regarded  as 
primary  and  not  in  any  degree  secondary.  These  consid- 
erations govern  the  cases  which  support  the  view  that  an 
action  at  law  may  be  maintained  by  a  corporation  cred- 
itor against  one  of  the  stockholders  to  enforce  an  indi- 
vidual liability  imposed  by  the  statute." 

For  a  review  of  the  authorities  ui)on  \\\\u-\\  tluit  case 
was  decided,  the  profession  is  referred  to  its  report  and 
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we  will  furtlier  quote  from  the  opinion  the  following  ex- 
tract, only  (p.  367) : 

"In  argrument  it  waB  stated  that  there  could  be  no  qnea- 
tion  of  the  proposition  that  a  receiver  could  not  maintain 
an  action  for  the  benefit  of  the  creditors  of  the  bank,  and 
in  support  of  this  proposition  there  were  cited  2  Morawetz, 
Corporations  (2d  ed.),  sec.  8fi9,  and  Cook,  Stock  and 
Stockholders,  sec.  218.  A  reference  to  the  authorities  cited 
by  these  text  writers  discloses  the  fact  that  the  author,  in 
each  instance,  founded  this  proposition  on  the  decisions 
of  those  courts  which  hold  that  the  liability  of  an  in- 
dividual stockholder  is  to  the  creditors  of  the  corporation, 
and,  therefore,  not  enforceable  as  a  trust  fund  for  the  ben- 
efit of  all  creditors  of  the  corjK>ration.  It  would  logically 
result  from  these*  pnMuises  that  a  receiver  could  not  bring 
an  action  against  tlie  stxn'kholdors,  for,  accoi*ding  to  this 
theory,  the  actions  must  be  by  cn>ditors  as  such  in  their 
own  right.  Even  in  this,  however,  there  is  not  a  uniform- 
ity of  views,  for  the  action  in  Steuurt  v,  Ixiy,  45  la,  604, 
was  by  a  retviver,  although  the  supreme  court  of  that  state, 
under  siM^cial  statute,  holds  that  the  action  must  be  at 
law.  The  proper  view  to  be  taken  of  this  proposition  is  so 
well  expressed  in  WUhou  v.  Book^  itupra,  that  we  quote 
therefrom  the  following  language:  *If  the  liability  is  sec- 
ondary and  for  the  bc^nefit  of  all  the  creditors,  it  is  a  trust 
fund  for  the  purpose  of  satisfying  their  claims.'  '* 

In  Van  Pelt  v.  OardncVy  54  Neb.  701,  commissioner 
Ragan,  who  wrote  tlie  opinion,  quotes  with  approval  from 
Patterson  v.  Lynde.^  106  U.  S.  519,  the  following: 

"The  constitution  of  Oregon  created  no  new  right  in  this 
particular.  It  simply  provided  for  the  preservation  of  an 
old  one.  The  liability  under,  this  provision  is  not  to  the 
credit4>rs,  but  for  the  indebtedness.  That  is  no  more  than 
the  liability  crejited  by  the  subscription.  The  subscription 
is  pjirt  of  the  assets  of  the  corporation,  at  least  so  far  a« 
creditors  are  concerned.  The  liability  of  the  stockholder 
to  the  creditor  is  through  the  corporation,  not  direct. 
There  is  no  privity  of  contract  between  them,  and  the 
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creditor  has  not  been  given,  either  by  the  constitution  or 
the  statute,  any  new  remedy  for  the  enforcement  of  his 
rights." 

And  in  State  v.  Oerman  Sai-'ings  Banhy  50  Neb.  734,  it 
is  directly  held  in  an  opinion  by  commissioner  Irvine: 

"That  the  constitution  makes  the  liability  of  subscribers 
for  unpaid  subscriptions,  for  the  purjH)se  of  paying  debts 
of  the  corporation,  a  secondary  liability,  t-o  be  enforced 
only  after  the  amount  of  the  debts  lias  been  judicially  as- 
certained and  other  corporate  propt^rty  has  been  ex- 
hausted." 

.  We  are  of  the  opinion  that  the  right  of  the  obligees 
under  the  bond  in  suit  is  several,  and  the  liability  of  the 
obligors  thereon  is  direct  and  primary ;  that  there  is  privity 
of  contract  betvv(*en  the  plaintiff  and  the  defendants,  and 
that  this  action  can  be  maintained.  No  statutory  or  con- 
stitutional provisions  have  b(Hm  suggested  or  discovt^rcnl- 
that  prevent  it.  The  decisions  of  this  court  holding  the 
stockholders'  liability  under  the  constituticm  to  be  sw 
ondary,  while  holding  that,  by  the  wording  of  the  pro- 
visions fixing  such  liability,  an  action  by  a  general  creditor 
to  collect  his  individual  claim  from  the  stockholders  is 
precluded,  furnish  no  rule  against  this  conclusion,  while 
the  dire(*t  holding  of  this  court  against  what  is  termexl 
the  "trust  fund  theory/'  as  applied  to  insolvent  corpora- 
tions, in  Merchartts  Nat.  Bank  i\  McDonald ,  63  Neb.  3(53, 
and  Hhaio  it  Co,  v,  Jiuhinmn  d  Stokes  Co/,  50  Neb.  403, 
convinces  us  that  we  have  t»stablisht*d  no  advei-se  judicial 
policy.  An  examination  of  chapter  8  of  our  statutes  above 
referred  to,  discloses  nothing  to  our  minds  inconsistent, 
with  the  existence  of  the  plaintiff's  right  to  his  action  as 
commenced,  while  the  conditions  created  by  the  action 
taken  under  that  statute,  strongly  indicate  that  the  in- 
tention of  the  legislature  was  to  require  the  bond  as  a 
direct  contract  with  the  creditors,  to  insure  full  payment 
to  each  and  all  of  them  by  fulfillment  of  the  condition,  or 
damages  for  its  breach. 

Under  the  statute,  a  receiver  was  applied  for,  and  when 
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appointed,  lie  would  have  been  the  one  empowered  to  ad- 
minister the  trust  covering  the  assets  of  the  bank,  enforce 
the  stiitutory  liability  of  its  stockholders  and  distribute 
the  proceeds.  The  bond  sued  upon  was  given  to  prevent 
the  appointment  of  such  rcH^eiver.  The  defendants  con- 
tend that  the  trust  continues  and  includes  the  bond,  and 
that  the  officers  of  the  bank  are  the  trustees.  The  bank 
and  its  officers  are  the  obligors  in  the  bond,  but  deny  their 
liability  thereon.  And  so  we  have  this  situation — a  trustee 
holding  his  own  bond  in  trust,  denying  his  liability  there- 
on, while  insisting  that  he  is  the  only  one  that  may  bring 
action  thereon.    This  can  not  be. 

We  conclude  that  plaintiff  has  right  to  this,  his  action 
upon  the  bond,  and  recommend  that  the  judgment  of  the 
trial  court  be  reversed  and  a  new  trial  awarded. 

Barnes  and  Albejrt,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
plaintiff  is  awarded  a  new  trial. 

Reversisd. 

Sedgwick,  J.,  concurring. 

When  the  assets  of  a  bank  have  been  so  impaired  as  to 
render  the  ability  of  the  bank  to  meet  its  liabilities  doubt- 
ful, tlie  law  intervenes  for  the  purpose  of  preserving  the 
assets,  preventing  a  further  depreciation  thereof,  and  in- 
suring the  fulftllment  of  its  obligations  by  the  bank  so  far 
as  iK)ssible.  If  the  bank  can  and  will  fulfill  its  obligations, 
there  is  no  necessity  for  a  receiver.  The  law,  therefore, 
provider  that  the  bank  may  give  guaranties  for  the  fulfill- 
ment of  its  obligations,  and  it  that  is  done  no  receiver 
will  be  appointed.  The  fact  that  the  law  requires  further 
guaranties  for  the  fulfillment  of  its  obligations  on  the 
part  of  the  bank  furnishes  no  reason  for  supposing- that 
the  intention  is  to  change  the  character  of  the  obligations 
of  the  bank  in  any  particular.  The  bond,  which  is  the  con- 
tract of  guaranty,  provides  for  the  carrying  out  of  the 
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obligations  of  the  bank  as  they  w0te  originally  entered 
into,  and  the  holders  of  those  obligations  may  avail  them- 
selves of  this  guaranty,  but  their  claims  against  the  bank 
are  not  otherwise  affected.  1  think,  therefore,  that  the 
conclusion  of  the  commissioners  is  correct. 


Michael  Muephy  et  al.  v.  Fidelity  Mutual  Fire  Insur- 
ance Company  et  al. 

Piled  Juwk  18,  1903.    No.  13,132. 

1.  Appointment  of  Beceiver:  Notice:    Waiver.    On  an  application  for 

the  appointment  of  a  receiver,  the  five  days'  notice  required  by 
statute  may  be  waived  by  the  parties  entitled  thereto. 

2.  :    :    .    Where  the  application  is  made  in  a  suit 

then  pending,  notice  may  be  served  on  the  attorney  of  record 
representing  the  party  against  whom  the  application  is  made,  and 
such  attorney  may  waive  the  time  required  by  statute  and  author- 
ize the  court  to  proceed  to  an  immediate  hearing  of  the  appli- 
cation. 

3.  :   Collateral  Attack.    The  order  of  a  district  court  appoint- 


ing a  receiver,  is  not  subject  to  collateral  attack,  because  such 
order  was  made  in  a  law  action,  or  because  the  petition  fails  to 
disclose  all  the  facts  usually  required  *ln  a  petition  for  that 
purpose. 

Error  to  the  district  court  for  Douglas  county :  Guy  R. 
C.  Read,  DiSTRica^  Judge.    Affirmed. 

B.  Frank  Neal,  Thomas  J.  Doyle  and  George  W.  Berge, 
for  plaintiffs  in  error. 

Hovmrd  H.  BaJdnge^  William  A.  Be  Bord,  E.  R.  I/eigh 
and  Charles  E.  Foster ^  contra. 

DUFFIB,  C. 

September  30,  1902,  the  plaintiffs  in  error,  creditors  of 
the  Fidelity  Mutual  Fire  Insurance  Company,  filed  their 
petition -in  the  district  court  for  Douglas  county,  asking  the 
court  to  appoint  a  receiver  for  the  defendant  company.  The 
defendant  Leigh  appeared  and  answered  setting  up,  among 
other  matters,  liis  own  appointment  as  receiver  of  the  com- 
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pany  by  said  court,  prior  to  the  filing  of  the  plaintiffs' 
petition.  By  an  amendment  filed  to  the  petition,  the  plain- 
tiffs questioned  the  validity  of  the  appointment  of  Leigh, 
and  upon  tlie  issues  thus  made,  a  hearing  was  had  and  an 
order  entered,  denying  the  application  of  the  plaintiff.^. 
An  order  overruling  a  mo'tion  for  a  new  trial  was  entere<l 
by  the  court;  and  the  plaintiffs  have  taken  error  to  this 
court. 

The  facts,  as  we  gather  them  from  the  record,  are  an 
follows : 

One  Edward  Allison,  at  a  date  long  prior  to  the  com- 
mencement of  this  action,  had  brought  suit  against  the  de- 
fendant company,  on  a  policy  of  insurance  issued  upon 
prop(*rty  owmnl  by  him  and  which  had  been  damaged  by 
fire.  W.  A.  De  Bord,  the  prwident  of  the  company,  ap^ 
peare<l  as  its  attorney  in  this  action.  The  comi>any  was 
insolvent,  had  ceased  to  do  business,  and  its  a^isets  had 
been  placed  in  the  hands  of  one  Johnson  to  collect.  But 
little  progr(*8s  appears  to  have  been  made  in  realizing  on 
the  assets  ^nd  A.  L.  Sutt^on,  attorney  for  Allison  in  the 
suit  above  referrcnl  to,  had  spoken  to  De  Bord  about  plac- 
ing the  company  in  the  hands  of  a  receiver.  The  attorneys 
for  Murpliy  and  other  creditors  of  the  company,  some  of 
whom  had  nnlucetl  their  claims  to  judgment,  had  also 
talked  with  De  Bord  about  applying  for  a  receiver;  and. 
to  all  of  the  partitas,  De  Bord  had  said,  that  the  company 
would  make  no  objection  to  such  a  proceeiJing  or  place  any 
obstacle  in  the  way  of  any  crcnlitor  who  might  commence 
procee<ling8  for  that  puri)ose.  September  17,  1902,  Ed- 
ward Allison  filed  a  i)etition,  entitled  the  same,  and  bear- 
ing the  same  number  and  d(K-ket  as  the  case  formerly  filed 
by  him  to  recover  on  his  policy  of  insurance,  asking  the 
court  to  appoint  a  iHK*eiver  t4)  take  charge  of  and  collect 
the  assets  of  the  company.  His  claim  against  the  com- 
I>any  had  not  yet  been  reduced  to  judgment;  but  the  peti- 
tion is,  we  think,  sufficient  in  its  allegations  of  fact,  to 
warrant  the  appointment  of  a  receiver  in  a  proper  action 
brought  by  a  judgment  creditor.    Upon  filing  this  petition 
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Notice  of  Application  for 
a  Receiver. 


a  notice  of  the  application  was  taken  to  the  oflSce  of  De 
Bord,  and  service  of  said  notice  and  a  waiver  of  the  time 
of  hearing  was  accepted  by  one  Foster,  a  clerk  in  the  office. 
The  notice  and  acceptance  of  service  is  in  the  following 
words : 

"Edward  M.  Allison, 

Plaintiff, 

V. 

FiDBUTY  Mutual  Fire  In- 
surance Company, 

Defendant 

*^To  W.  A.  De  Bord  and  Daniel  L.  JohnsoUy  Attorneys  for 
Defendants: 

"You  are  hereby  notified  that  on  the  19th  day  of  Septera- 
l>er,  1902,  at  9: 30  o'clock  in  the  forenoon,  or  as  soon  there- 
ifter  as  I  can  be  heard,  I  will  apply  to  Guy  R.  C.  Read, 
judge  of  the  district  court  for  Douglas  county,  for  the  ap- 
pointment of  a  receiver  of  all  the  proi)erty  and  assets  of 
the  Fidelity  Mutual  Fire  Insurance  Company,  on  the 
ground  that  said  defendant  company  is  wholly  insolvent 
and  that  the  property  and  assets  of  said  company  are  in 
danger  of  being  wasted  and  destroyed,  and  upon  the 
further  ground  that  the  directors  of  said  company  have 
abandoned  their  duties  as  dirw'tors  of  said  company  and 
are  making  no  eiTort  to  collect  from  the  members  of  said 
company  sufficient  money  to  pay  the  claims  of  the  creditors 
of  the  company.  Such  application  is  based  upon  the  peti- 
tion of  the  plaintiff.  I  propose  the  name  of  E.  R.  Leigh, 
or  H.  B.  Noyes,  as  receiver,  with  Isaac  B.  Noyes  and  C.  B. 
Noyes  as  his  sureties.  I  also  offer  Isaac  B.  Noyes  and  C. 
B.  Noyes  as  sureties  for  myself. 

"Edward  Allison, 

"By  A.  L.  Sutton, 

"9—17—02.  His  Attorney.'' 

"Receipt  of  above  notice  is  hereby  acknowledged.  Time 
of  service  waived.  William  A.  De  Bord,  PL 

"P.  F." 
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Upon  the  return  of  this  notice  and  on  the  same  day,  the 
court  appointed  E.  R.  Leigh,  receiver  of  the  company,  and 
at  the  time  of  the  application  of  Murphy  et  al.  for  a  re- 
ceiver, Leigh  had  duly  qualified.  It  is  insisted,  with  much 
earnestness,  that  the  prt*sident  of  a  corporation  can  not, 
on  the  application  for  the  appointment  of  a  receiver,  waive 
the  five  days'  notice  provided  by  our  statute  We  do  not 
think  it  necessary  to  determine  this  question.  This  ap- 
plication wiis  made  in  a  case  then  pending.  De  Bord  had 
appeared  as  the  attorney  for  the  defendant  in  that  case. 
It  will  be  observed  that  the  notice  was  addressed  to  De 
Bord,  not  as  president  of  the  company,  but  as  its  attor- 
ney. The  fact  that  Foster,  in  accepting  service,  designated 
De  Bord  as  president,  instead  of  attorney,  is  wholly  im- 
material. It  is  further  insisti*d  that  Foster  had  no  author- 
ity from  De  Bord  to  accept  service  of  this  notice.  The 
evidence  is  undisputed  that,  at  the  time,  De  Bord  was  out 
of  the  city,  but  it  also  shows  that  Foster,  as  a  clerk  in  the 
office  of  Baldrige  &  De  Bord,  was  in  the  habit  of  accept- 
ing notices  addressed  to  the  firm,  or  to  a  member  thereof, 
and  that  his  act  in  so  doing  had  never  been  questioned. 
Aside  from  this,  the  evidence  is  undisputed  that  De  Bord 
ratified  and  confirmed  such  acceptance,  upon  learning  of 
it,  and  we  do  not  think  it  can  be  said  that  a  sufficient 
notice  was  never  given  the  comj^any  or  that  a  waiver  of 
time  has  not  been  duly  had. 

In  Farmers  c6  Meichants  Nat.  Bank  of  HoUtein  v.  Ger- 
man Nat  Bank,  59  Neb.  229,  it  was  held : 

"The  party  adverse  to  the  application  may  waive  the 
statutory  notice,  and  will  be  held  to  have  done  so,  when 
he  has  appeared  and  resisted  the  application  entirely  upon 
other  grounds." 

And  this  holding  was  reaffirmed  in  Veith  v.  Ress,  60 
Neb.  52. 

It  is  further  insisted,  that  the  court  had  no  jurisdiction 
to  appoint  Leigh  receiver,  from  the  fact  tiat  he  was  not  a 
judgment  creditor  of  the  company  at  the  time,  and  from 
the  further  fact,  that  the  appointment  wa&  made  in  a  law 
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action.  The  rule  undoubtedly  is,  that  a  receiver  can  not 
be  appointed  in  a  law  action,  unless  some  statutory  au- 
thority exists  therefor.  It  is  the  special  province  of  a 
court  of  equity  to  take  cognizance  of  such  matters,  and 
when  the  receiver  is  asked  on  general  equitable  grounds, 
the  application  must  be  made  to  a  court  of  equity.  So, 
too,  in  the  absence  of  special  statutory  authority,  the  party 
applying  for  a  receiver  must  show  that  his  legal  remedy 
has  been  exhausted  or  is  insufficient  to  grant  him  the  full 
relief  which  the  appointment  of  a  receiver  would  afford; 
but  it  can  not  be  denied  that  the  district  courts  of  this 
state  have  general  equity  jurisdiction  and  full  authority 
to  appoint  a  receiver  in  a  proper  action.  That  a  mistake 
may  have  occurred,  and  the  appointment  made  upon  an 
insufficient  showing,  or  in  an  action  where  such  appoint- 
ment is  not  proper,  does  not  make  the  order  absolutely 
void,  so  that  it  may  be  ignored  by  everyone,  though  it  may 
be  erroneous  and  voidable  and  subject  to  be  set  aside  when 
properly  questioned.  While  it  is  insisted  that  this  is  a  di- 
rect attack  upon  the  order  appointing  Leigh  receiver,  we  do 
not  think  that  such  is  the  case.  The  order  is  being  attacked 
in  an  independent  action,  instituted  for  the  appointment  of 
a  receiver.  It  is  attacked  upon  the  ground  that  the  order 
is  absolutely  void;  but,  as  we  have  seen,  the  court  had 
jurisdiction  to  appoint  a  receiver  in  a  proper  case  and  this 
being  so  the  order  at  most  is  voidable. 

In  Howell  v.  Rosa,  ante,  p.  1,  it  is  said: 

"The  district  court  being  vested  with  jurisdiction  of 
actions  to  quiet  title,  a  judgment  rendered  by  it  in  such 
an  action  is  exempt  from  collateral  attack,  even  though 
the  petition  on  which  it  is  based  fails  to  show  that  the 
plaintiff  is  entitled  to  the  relief  demanded." 

We  are  satisfied  that  the  order  of  the  district  court  was 
right,  and  therefore  recommend  its  affirmance. 

Pound  and  Kibkpatbick^  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  order  of  the  districrt  court  is 

Affibmb). 
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JosBPH  Kblleb  V.  Edward  D.  Davis,  Warden  of  the  Pen- 
itentiary OF  THE  State  of  Nebraska. 

Filed  June  18,  1903.    No.  13,125. 

1.  Habeas  Corpus:   Scope  or  Inquiry.    On  habeas  corpus  the  Inquiry 

Is  confined  to  matters  which  are  Jurisdictional,  mere  irregularities 
or  errors,  however  gross,  which  do  not  render  the  proceedings  a 
nullity,  not  being  considered. 

2.  Quaere.    Whether  the  provisions  of  section  488  of  the  criminal  code, 

requiring  the  jury  to  ascertain  and  declare  Hi  their  verdict  the 
value  of  the  property  stolen,  apply  to  prosecutions  had  under 
section  117  of  the  criminal  code,  quwre, 

3.  Criminal  Law:  JuBiSDicnoN:   Value  of  Psopebtt.    In  a  proseentlon 

under  the  provisions  of  section  117  of  the  criminal  code,  the  jury 
returned  a  verdict  of  guilty,  but  did  not  include  therein  a  declarar 
tlon  of  the  value  of  the  property  stolen.  The  sentence  pronounced 
was  two  years  imprisonment  in  the  penitentiary.  Held,  That  as 
the  value  of  the  property  did  not  aftect  the  character  of  the 
crime,  the  defect  In  the  verdict  was  at  most  error,  and  did  not 
deprive  the  court  of  jurisdiction  to  pronounce  sentence. 

4.  Habeas  Corpus:    Review  of  Evidence:     Motion  fos  New   Tbial. 

Where,  in  an  application  for  a  writ  of  habeas  corpus,  there  is  a 
trial  to  the  court,  evidence  is  adduced,  and  judgment  rendered 
on  the  merits,  before  the  appellate  court  will  inquire  whether  the 
judgment  Is  supported  by  sufficient  evidence,  it  must  appear  oC 
record  that  a  motion  for  a  new  trial  was  made  and  overruled. 

Error  to  the  district  court  for  Lancaster  county:    Ed- 
ward P.  Holmes,  District  Judge.    Affirmed. 

R.  G.  Nolrman,  Thomas  J.  Doyle  and  George  W.  Berge, 
for  plaintiff  in  emir.  j 

Frank  N.  Pi^ut,  Attorney  OeneraL  and  Nonris  Brown,  \ 

contra.  \ 

Kirkpatrk^k,  C. 

•  I 

This  is  a  proceeding  in  error  brought  to  reverse  a  jndg-  i 

nient  of  the  district  court  for  Lancaster  county,  denying  I 

the  a]>plication  of  one  Joseph  Keller  to  be  discharged  upon 
a  writ  of  hahats  corpus^  and  remanding  him  to  the  cus- 
tody of  the  warden  of  the  state  penitentiary.    It  ia  di»- 
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closed  by  the  record,  that  on  the  18th  day  of  November, 
1902,  Joseph  Keller,  petitioner,  was  convicted  in  the  dis- 
trict court  for  Cheyenne  county,  upon  an  information 
charging  him  with  the  larceny  of  eight  head  of  horses  of 
the  value  of  thirty-five  dollars  each.  Upon  the  trial  a  ver- 
dict was  returned,  which,  omitting  the  title  of  the  case, 
was  as  follows: 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn^  do  find  the  defendant  guilty. 

"L.  A.  Ganson,  Foreman.'^ 

On  the  return  of  this  verdict,  petitioner  filed  a  motion 
for  a  new  trial  and  for  arrest  of  judgment,  which  w^as  by 
the  trial  court  overruled  and  he  was  thereupon  sentenced 
to  be  confined  in  the  penitentiary  for  a  period  of  two  years,' 
and  that  he  pay  the  costs  of  prosecution.  After  incarcera- 
tion, petitioncT  presented  his  appli(!ation  for  a  writ  of 
habeas  corpus  to  the  district  court  for  I^ancaster  county. 
The  uTit  was  duly  issued,  ar  1  s(»rved  upon  the  warden, 
who  made  return,  setting  up  a  copy  of  his  mittimus,  under 
which  he  held  plaintiff  in  error,  and  setting  up  that  plain- 
tiff in  error  was  duly  and  legally  convicted  of  the  crime 
of  horse  stealing  in  the  district  court  for  Cheyenne  county ; 
that  no  appeal  or  error  proceedings  had  been  prosecuted 
to  the  supreme  court  from  the  judgment  and  sentence;  and 
denied  generally  all  other  matters  contained  in  the 
petition. 

Section  488  of  the  criminal  code  is  in  the  language  fol- 
lowing : 

"When  the  indictment  charges  an  offense  against  the 
property  of  another  by  larceny,  embezzlement,  or  obtain- 
ing under  false  prt^tenses,  the  jury,  on  conviction,  shall 
ascertain  and  declare  in  their  verdict  the  value  of  the 
property  stolen,  embezzled  or  falsely  obtained/' 

It  will  be  observed  that  the  verdict  quoted  fails  to  de- 
clajne  the  value  of  the  prop(*rty  stolen ;  and  by  plaintiff  in 
error  it  is  claimed  that  for  that  n^ason  the  verdict  Is  a 
nullity;  the  trial  court,  as  a  consequence,  being  without 
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authority  to  pronounce  sentence.  Our  attention  has  not 
been  called  to  any  decision  expressly  holding  that  the  sec- 
tion quoted  is  applicable  to  the  larceny  of  horses,  yet,  by 
analogy  at  l<*ast,  Holmes  v.  State,  58  Neb.  297,  holds  that 
it  is,  and,  in  the  further  consideration  of  this  case,  we  will 
assume  that  it  is. 

The  rule  is  certainly  well  settled  that  on  an  application 
for  a  writ  of  habeas  corpus  mere  errors  or  irregularities, 
not  jurisdictional,  are  unavailing  and  will  not  be  consid- 
ered. In  re  Fanton^  55  Neb.  703.  The  rule  applicable  to 
such  proceedings  may  be  said  tq  be  not  open  to  question; 
that  the  only  subjects  of  inquiry  are,  the  jurisdiction  of 
the  court  of  the  person  and  the  subject  matter  of  the  of- 
fense, and  jurisdiction  to  pronounce  the  particular  judg- 
ment or  sentence. 

Plaintiflf  in  error  was  duly  and  legally  informed  against 
by  the  county  attorney,  under  the  proper  sei*tion  of  the 
code.  That  the  district  court  had  jurisdiction  of  the  sub- 
ject matter  of  the  charge,  and  the  person  of  the  defendant, 
is  not  questioned.  The  sole  question  is:  Did  the  court 
have  jurisdiction  to  pronounce  the  sentence  which  it  did 
pronounce,  under  the  verdict  containing  the  defect  men- 
tioned? The  verdict  and  sentence  are  assailed  upon  no 
other  ground.  It  is  conceded  that  to, entitle  plaintiff  in 
error  to  a  discharge,  the  sentence  must  be  shown  to  be  a 
nullity. 

Manifestly,  the  object  of  the  provision  quoted  is,  that 
where  the  grade  of  the  punishment  is  dependent  ujion  the 
value  of  the  property  stolen,  as  in  grand  or  petit  larceny, 
the. value  must  be  determined  by  the  jury,  that  the  court 
may  determine  the  punishment  But  there  is  no  suc^h 
crime  as  petit  larceny  of  horses  known  to  our  law%  There 
is,  however,  a  wide  discretion  in  the  trial  court,  as  to  the 
length  of  the  sentence  imposed  upon  the  defendant  found 
guilty  of  the  larceny  of  horses.  If,  then,  the  determina- 
tion of  the  value  by  the  jury  in  their  verdict  is  matter  of 
right  to  the  defendant,  it  is  because  the  value  of  the  pr«>p- 
erty  stolen  would  serve  to  enlighten  this  discretion.    Their 
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failure  to  declare  the  value  could  be  attended  by  only  two 
consequences,  either  a  punishment  too  high,  or  a  punish- 
ment too  low.  The  trial  court  had  jurisdiction  of  the  per- 
son of  the  defendant,  the  subject  matter  of  the  charg(%  and 
had  power  to  sentence  him  to  the  penitentiary,  if  found 
guilty,  for  a  term  not  exceeding  ten  years.  Plaint! tf  in 
error  could  not  complain  that  his  sentence  was  too  short. 
His  only  complaint,  therefore,  would  seem  to  be,  that  the 
sentence  of  two  years  may  possibly  be  in  excess  of  what 
it  would  have  been,  had  the  verdict  found  the  value  of  the 
property  stolen.  Such  a  complaint,  made  on  error  to  this 
court,  would  doubtless  result  in  a  reversal.  HolmeH  v. 
State y  supra.  But  the  writ  of  habeas  corpus  is  not  a  cor- 
rective renu^dy,  and  is  never  allowed  as  a  substitute  for 
appeal  or  error.    State  v.  CrinklaWy  40  Neb.  759. 

If  it  were  made  clearly  to  appear  from  the  record  that 
plaintiir  in  error  had  been  sentenced  for  a  period  in  excess 
of  the  statutory  period,  it  would  seem  that,  under  the  rule 
announced  in  In  re  Fanton^  supra,  he  would  be  without 
right  to  the  relief  sought  in  this  proceeding.  Such  an  ex- 
cess of  punishm(»nt  is  there  said  to  be  erroneous,  merely, 
and  not  void,  and  hence  not  to  be  inquired  into  on  habeas 
corpus.  The  most  that  can  be  said  of  the  record  herein  is, 
that  the  sentence  might  have  been  lighter,  had  the  valu(» 
been  declared  in  the  verdict.  This,  we  are  sure,  does  not 
make  the  sentence  a  nullity,  however  fatal  it  might  hav(* 
been  on  error  to  the  appellate  court. 

Ex  parte  Dover,  75  Ala.  40,  seems,  on  analogy,  to  be  in 
point.  The  Alabama  statute  separates  murder  in  the  sev- 
eral degrees,  requiring  the  jury's  verdict  to  declare  tie  de- 
gree.   In  the  case  cited,  the  verdict  return(*d  was : 

"Guilty  as  charged  in  the  indictment,  and  assessing  the 
punishment  to  imprisonment  for  life  in  the  state  pen- 
itentiary." 

The  discharge  of  the  prisoner  by  the  trial  court  was  held 
error;  the  supreme  court,  in  disposing  of  the  case,  quoting, 
with  approval,  the  following  language  from   1   Bishop, 
Criminal  Procedure,  sec.  1016: 
36 
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"If  the  jury  bring  in  a  defective  verdict,  it  is  equally 
within  the  power  of  the  prisonc^r  and  the  prosecuting  at- 
torney to  have  it  set  aside;  and  suppose  the  prisoner 
charged  choose  not  to  int(Tfere,  but  suffer  the  defectiv(» 
verdict  to  be  entered,  as  his  interest  would  always  prompt 
him  to  do  in  preference  to  a  verdict  of  guilty  in  due  form, 
he,  by  thus  failing  to  interfere,  waives  his  objection  to  be 
a  second  time  put  in  jeopardy  for  the  same  offense." 

And  it  was  in  that  case  held  that  while  the  verdict  was 
erroneous,  it  did  not  deprive  the  court  of  jurisdiction  to 
pass  sentence.  And,  in  this  case,  while  the  defect  in  the 
verdict  would  be  held  error,  and  ground  for  reversing  the 
judgment  and  remanding  the  case,  it  can  not,  we  think, 
be  said  to  have  deprived  the  court  of  jurisdiction  to  pro- 
nounce sentence. 

Holmes  v.  State,  supra^  relied  on  by  plaintiff  in  error, 
is  cited  because  therein  is  language  to  the  effect  that  the 
value  of  the  property  is  an  essential  element  of  the  crime. 
The  Holmes  case  is  certainly  not  in  conflict  with  the  prin- 
ciple announced  in  In  re  Fantoriy  supra,  nor,  do  we  believe, 
in  conflict  with  the  conclusion  announced  herein.  The  lan- 
guage, in  that  case,  must  be  understood  with  reference  to 
the  facts  of  that  case,  and  the  kind  of  proceedings  in  which 
the  question  was  pri^sented.  The  error  under  considera- 
tion was  certainly  fatal  on  error  proc(»edings,  but  it  dm-s 
not  follow  that  it  is  ecjually  fatal,  on  application  for  a  writ 
of  habeas  corpus. 

There  is  still  another  reason  why  this  judgment  must 
be  affirmed.  One  of  the  assignments  in  the  petition  in 
error  is,  that  the  judgment  is  not  sustained,  and  is  con- 
trary to  the  evidence.  The  record  discloses  that  no  motion 
for  a  new  trial  was  filed  and  ruled  on  by  the  trial  courts 
It  w^ould  seem  that  in  order  to  obtain  a  review  of  the  judg- 
ment of  the  trial  court,  upon  an  application  for  a  writ  of 
habeas  corpus,  where  a  trial  was  had  and  the  petitioner's 
right  to  his  discharge  determined,  a  motion  for  a  new  trial 
must  be  filed  and  ruled  on.  In  re  Vaji  Sciever.  42  Neb. 
772, 
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It  follows,  from  what  has  been  said,  that  the  judgnicmt 
of  the  trial  court  should  be  affirmed,  and  it  is  recommended 
that  the  same  be  done. 

Hastings,  C,  concurs. 

By  the  Court :  For  the  reasons  stated  in  the  foregoirg 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


W.  O.  Lbmmbet  v.  Guthrie  Brothers  bt  al. 

-Filed  June  18,  1903.    No.  12,068. 

1«  Chiarantor:  Default  of  Maker:  Notice.  The  failure  of  he  holder 
of  a  negotiable  note  to  notify  the  guarantor  of  tha  default  of  the 
makers  within  a  reasonable  time  after  default,  does  not  absolutely 
discharge  the  guarantor,  but  only  to  the  extent  that  he  is  damaged 
by  the  delay. 

2.  Gtiarantor's  Contract.     The  guarantor's  contract  is  a  guaranty  of 

the  maker's  solvency,  and  unless  there  is  a  different  intention 
expressed  in  the  contract,  he  is  entitled  to  reasonable  notice  of 
the  default  of  the  maker. 

3.  Guarantors:    Discharge.     Guthrie   Brothers   signed    the   following 

guaranty  upon  the  back  of  a  note :  "For  value  received,  we  hereby 
guarantee  payment  of  the  Within  note,  and  waive  demand  and 
notice  of  protest  on  same,  when  due."  The  makers  failed  to  pay 
at  maturity,  although  solvent,  and  demand  was  not  made  upon 
guarantors  until  eighteen  months  after  maturity,  when  makers 
had  become  insolvent  Heldj  That  guarantors  were  discharged 
from  liability. 

4.  Waived.    Held,  further.  That  they  did  not  thereby  waive  notice  of 

the  nonpayment  of  the  note  by  the  makers. 

5.  Eridence.    E<vidence  examined,  and  held  to  justify  a  peremptory  in- 

struction for  defendants. 

Error  to  the  district  court  for  Nuckolls  county :    Sam- 
uel H.  SoRNBORGER,  DISTRICT  JuDGB.    Affirmed. 

T.  W.  Oole,  E.  D.  Brown  and  George  W.  Seevers^  for 
plainti£f  in  error. 


F.  S.  Stuhis  and  W.  F.  Buck^  contra. 
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KlUKrATRlCK,  O. 

This  is  an  action  brought  in  the  district  court  for  Nuck- 
olls county,  by  phiintiff  in  error,  against  (hithrie  Brothers, 
a  partnership,  and  Robert  duthrie  and  David  (lUthrie,  the 
ni(Mnb(Ts  of  sudi  par^niTship,  ui>on  the  jjuaranty  of  a 
promissory  note.  The  undisputinl  testimony  shows  that 
in  the  sprinf!;  of  1893,  A.  J.  Brings,  Oeorgi*  F.  Cotton,  and 
J.  (f.  M(»ek,  wen*  c»ngag(Hl  in  the  brick  business,  and  pur- 
cliasiMl  from  tlie  Frey-Sheckler  (\)mpany,  an  Ohio  cor- 
poration, some  brick  making  machnery,  for  something 
more  than  f(>,0()0,  and  in  paymc^it  th(*refor  they  executed 
to  the  I'rey-Shc^ckler  Company  various  promissory  not<»s 
for  $1,074.90  each,  ccmiing  due  at  diflferent  dati^.  It  is 
furth(»r  disclosed  that  the  above  named  jmrties,  before  de- 
livt^ring  tlie  not(»s,  procured  defendants  in  error  to  guar- 
antee* their  payment.  All  of  these  notes  were  paid  except 
the  one  nmturing  last,  which  the  Frey-Sheckler  Company 
dispos(Hl  of  to  plaintitt*  in  error,  W.  C.  Lemmert,  the  presi- 
dent of  the  corporation,  but  who  seems  to  have  paid  full 
value  for  tlu*  note.  Shortly  before  the  maturity  thereof, 
the  mak(Ts,  Briggs  and  others,  desiring  an  extension, 
wrote  to  Fn\v-SheckhT  Company,  nniuesting  siu*h  exten- 
sion; the  company  informing  them  that  they  had  sold  the 
note  to  plaintiff  in  error,  but  would  take  the  matter  of 
extension  up  with  him,  and  an  extension  was  accordingly 
subsequently  arranged  for;  plaintiff  in  error  stipulating 
that  he  would  grant  the  extension,  if  Briggs  and  others 
would  sign  the  note,  individually,  as  makers,  and  procure 
the  same  guaranty  on  the  note  that  appeared  upon  the  old 
one.  Accordingly,  the  note  in  suit,  dated  June  1,  1894, 
payable  in  sixty  days,  was  signed  by  Briggs,  Cotton  and 
M(*ek,  naming  Frey-Sheckler  Company,  as  payee.  Before 
sending  the  note  to  the  company,  the  makers  took  it  to 
defendants  in  error  and  reqiu^sted  them  to  guarantee  the 
note.  It  is  disclosed  that  the  guarantors  had  no  knowl- 
edge that  the  note  had  been  transferred  by  the  Frey-Sheck- 
ler Company  to  plaintiff  in  error.     When  the  machiHery 
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was  purchased  in  the  first  instance,  the  company  took  a 
contract,  by  the  terms  of  which  the  title  to  the  property 
was  to  remain  in  them,  until  the  full  payment  of  the  pur- 
chase price.  This  was  understood  by  defendants  in  error. 
They  signed  their  firm  name  upon  the  renewal  note  under  a 
guaranty  in  the  words  following : 

"For  value  received,  we  hereby  guarantee  payment  of 
the  within  note,  and  waive  demand  and  notice  of  protest 
on  same,  when  due.  Guthrie  Brothers." 

The  undisputed  evidence  discloses  that,  at  the  time  of 
the  execution  and  delivery  of  the  note,  the  makers  were 
engaged  in  the  brick  manufacturing  business;  were  the 
owners  of  a  valuable  plant ;  and  were  also  engaged  in  the 
banking  business ;  and  all  of  them  were  solvent.  No  notice 
was  given  to  the  guarantors  of  the  dishonor  of  the  note, 
until  about  eighteen  months  after  its  maturity,  and,  at 
that  time,  the  undisputed  evidence  discloses  that  the  mak- 
ers were,  each,  wholly  insolvent.  In  the  meantime,  they 
had  disposed  of  all  of  the  machinery  purchased  of  the 
Frey-Sheckler  Company,  to  parties  having  no  notice  of  the 
lien  of  that  company  thereon,  the  company  having  failed 
to  place  of  record  its  contract  reserving  title  in  itself. 

The  petition  filed  in  the  case  sets  out  a  copy  of  the  note, 
together  with  a  copy  of  the  guaranty,  and  charges  defend- 
ants in  error  as  guarantors  and  indorsers.  To  this  peti- 
tion defendants  in  error  interposed  an  answer,  s(^tting  up 
four  distinct  defenses  as  follows:  (1)  A  denial  of  any 
consideration  for  the  note  and  for  the  guaranty;  a  denial 
that  plaintiff  in  error  ever  purchased  the  note  for  the  payee 
therein  named,  or  that  plaintiff  in  error  ever  paid  any  con- 
sideration for  the  note;  (2)  lach(»s,  in  not  giving  d(»femlants 
in  error  notice  of  the  nonpayment  of  the  note;  and  conse- 
quent damages,  which  released  them  from  liability  on  their 
guaranty;  (3)  the  wasting  and  disposing  of  security, 
which  released  defendants  of  all  liability  on  the  note;  (4) 
a  diversion  of  the  guaranty,  which  absolutely  released  de- 
fendants as  guarantors. 
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There  seems  to  have  been  practically  no  dispnte  in  the 
evidence  introduced  at  the  trial,  and  at  the  close  of  the 
evidence,  the  trial  court,  at  the  request  of  defendants  in 
error,  instructed  the  jury  to  find  a  verdict  for  them.  From 
a  judgment  renden^d  on  such  verdict,  and  from  the  ruling 
denying  the  motion  for  a  new  trial,  plaintiff  in  error 
brings  the  cause  to  this  court  upon  error. 

If  any  one  of  the  defenses  pleaded  is  conclusively  es- 
tablished by  the  evidence,  and  is  in  fact  a  complete  defense, 
the  peremptory  direction  was  justified,  and  the  judgment 
must  be  affirmed.  In  our  view  of  the  case,  it  will  only  be 
necessary  to  consider  the  second  defense  pleaded.  Inas- 
much as  the  evidence  clearly  establishes  the  solvency  of 
the  makers  at  the  maturity  of  the  note,  and  their  in- 
solvency at  the  time  of  notice  to  the  guarantors^  if  the 
guarantors  were  entitled  to  notice,  they  were  damaged 
in  the  amount  due  upon  the  note,  by  reason  of  the  failure 
to  give  notice.  Some  diversity  in  the  decisions  is  found 
to  exist  upon  the  question,  whether,  under  an  instru- 
ment like  that  in  this  case,  the  person  signing  is  en- 
titled to  notice  of  the  default  of  the  maker.  Prom  an 
extended  examination  of  the  cases,  we  are  led  to  the  con- 
clusion that  the  diversity  arises  because  of  a  failure  to 
recognize  the  distinction  lu^tween  the  liability  of  a  guar- 
antor and  that  of  an  indorser.  This  distinction  is  stated 
in  apt  language  in  2  Daniel,  Negotiable  Instruments  (5th 
ed.),6ec.  1754: 

"The  liability  of  a  guarantor  also  differs  materially 
from,  and  is  more  onerous  than,  that  of  an  indorser.  The 
indorser  contracts  to  be  liable  only  upon  condition  of  due 
presentation  of  the  bill  or  note  on  the  exact  day  of  ma- 
turity, and  due  notice  to  him  of  its  dishonor.  And  he  is 
absolutely  discharged  by  failure  in  either  particular,  al- 
though ^le  may  suffer  no  actual  damage  whatever.  The 
guarantor's  contract  is  more  rigid,  and  he  is  bound  to  pay 
the  amount  upon  a  prc^sentment  made,  and  notice  given  to 
him.  of  dishonor,  within  a  reasonable  time;  and  in  the 
event  of  a  failure  to  make  presentment  and  give  notice 
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within  such  reasonable  time,  he  is  not  absolutely  dis- 
charged from  all  liability,  but  only  to  the  extent  that  he 
may  have  sustained  loss  or  injury  by  the  delay." 

That  a  guarantor  is  entitled  to  such  notice,  and  that  a 
failure  to  give  it  within  a  reasonable  time  releases  him 
from  liability  to  the  extent  that  he  may  be  damaged, 
seems  to  be  sustained  by  the  better  text-writers,  and  by  a 
very  great  weight  of  authority.  2  Parsons,  Notes  and  Bills 
(2d  ed.),  pp.  137-139;  Tiedoman,  rommorcial  Paper,  sch*. 
421;  Second  Hat,  Bank  of  Oa^ford  v.  Oaylord,  34  la.  248; 
1  IJrandt,  Suretyship  and  Guaranty  (2d  ed.),  sec.  197; 
Oxford  Bank  v.  Hay  ties,  8  Pick.  (Mass.)  423;  Wildes  v. 
Harage,  1  Story  (U.  S.  O.  C),  22. 

This  court,  at  a  very  early  date,  in  Newton  Wayon  Co. 
r.  Diers,  10  Neb.  284,  speaking  by  a  late  judge,  said : 

"When  a  guarantor  is  not  notified  of  a  default  of  his 
principal  within  a  reasonable  time,  he  is  released  from 
liability  to  the  extent  that  he  may  be  damaged  by  tlu» 
omission.  And  if  it  appear  that  the  principal  was  solvent 
at  the  maturity  of  the  obligation,  but  became  insolvent 
before  the  demand  of  payment  was  made  or.  notice  given, 
except  under  special  and  peculiar  circumstances,  dam- 
ages will  be  presumed." 

The  case  cited  was,  where  Herman  Diers  was  acting  as 
the  agent  of  the  wagon  company  in  the  sale  of  its  wagons. 
He  sold  a  wagon  to  certain  persons  and  took  their  note  in 
payment;  but  before  delivering  the  note  to  the  wagon 
company,  he  indorsed  his  name  in  blank  on  the  back 
thereof.  It  was  disclosed  in  that  case  that  by  the  terms 
of  his  contract  with  the  company,  he  agreed  to  guarantee 
notes  taken,  and  for  that  reason  this  court  seems  to  have 
determined  his  liability  as  one  of  guaranty.  This  de- 
termination of  thcf  rights  and  liabilities  of  a  guarantor 
seems  never  to  have  been  overruled  in  this  state.  It 
seems  based  upon  sound  reason  and  supported  by  author- 
ity,  and  we  are  not  inclined,  at  this  time,  to  announce  a 
different  rule. 

It  is  contended  by  plaintiff  in  error  that  this  court  in 
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Huff  V.  Slife,  25  Neb.  448,  has  adopted  a  rule  exactly  con- 
trary to  that  announced  in  the  Newton  Wagon  Company 
case.  In  the  Huff  case,  Zenus  Farier  executed  a  note  to 
one  I.  L.  HufT,  as  payee.  Huff,  desiring:  to  sell  the  note, 
\vrot(^  on  the  back  thereof, ,  and  signed,  the  following 
guaranty : 

"I  guarantcHi  the  payment  of  the  within  note. 

"I.  L.  Httfp." 

It  is  thus  disclos<^d  that  IIuflF,  being  payee  of  the  note, 
and  transfcTring  it  as  he  did,  became  not  only  an  indorser, 
but  a  guarantor  of  the  note  as  well.  As  indorser,  he  was 
absolutely  bound  to  pay  the  note,  if  at  maturity  the  note 
was  protested  for  nonpayment,  and  he  was  duly  notified. 
The  hohler  ne(»d  not  hav(»  sued  the  maker,  or  might  have 
joine<l  Huir,  as  indorser.  In  eitlier  case  there  could  be  no 
questicm  of  Ilutrs  liability.  By  adding  to  his  indorse- 
ment the  words,  "I  guarantee  the  payment  of  the  within 
note,"  he  also  mJide  himself  a  guarantor,  and  this  waived 
his  right  to  notice  of  protest  and  nonpayment.  As  in- 
(lorK(»r,  he  was  nmde  liable  by  the  terms  of  his  cemtract,  but 
I)rot(»st  and  notice  thereof  would  have  b(H»n  required  to 
fix  his  liability.  But  as  guarantor,  he  waived  this  right, 
so  that,  beyond  question,  he  was  absolutely  liable,  and  his 
liability  in  no  way  d(»pended  upon  proper  steps  being 
taken  to  collect  from  the  maker  of  the  note.  As  stated 
in  2  Dani(»ls,  Negotiable  Instruments  (5th  ed.),  sec, 
1754: 

"The  sanu*  p(^rson  may  be  guarantor,  and  also  indorser 
of  a  not(*;  and  in  such  case,  while  failure  to  give  him  due 
notice  of  demand  and  nonpayment  will  discharge  him  as 
indorser,  he  will  still  be  bound  as  guarantor.-' 

Hnff  V,  {iJif(\  supra^  seems  to  rest  for  authority  upon 
Bloom  d  Co.  V.  Warder,  Mitchell  db  Co.,  13  Neb.  476,  and 
Hunyerfonl  v.  (riirien,  37  Minn.  306,  34  N.  W.  161.  In 
the  lUoom  case,  the  guaranty  was  as  follows: 

*'For  value  received,  we  guarantee  the  payment  of  the 
within  note,  and  hereby  waive  protest,  demand^  and  notice 
of  nonpayment'' 


Vol.  69]  JANUARY  TERM,  1903.  505 


Lemmeri  y.  Guthrie  Bros. 


It  will  thuB  be  seen  that  the  guarantor  had  waived  the 
very  defense  upon  which  defendants  in  error  were  allowed 
to  recover  in  this  case.  The  guarantor  in  the  Jast  case 
cited,  having  expressly  waived  notice  of  nonpayment,  of 
course,  could  not  be  heard  to  insist  upon  want  of  notice. 
It  follows,  therefore,  that  Bloom  v.  Warder  is  not  an  au- 
thority in  the  case  at  bar,  is  not  in  conflict  with  the  con- 
clusion we  have  reached ;  nor  is  it  an  authority  in  support 
of  Huff  V.  Slife,  because  the  questions  involved  are  dis- 
tinctly different.  In  the  Hungerford  case,  also  cited  in 
Huff  V.  Slife,  the  payee  signed  a  guaranty,  as  follows : 

"For  value,  I  hereby  guarantee  the  payment  of  the  with- 
in note  to  Cassie  Hungerford  or  bearer." 

It  thus  appears  that  he  was  an  indorser,  as  well  as  a 
guarantor,  and  his  liability  being  fixed  by  the  double 
character  of  his  contract,  it  was  absolute.  The  case,  ac- 
cordingly, does  not  furnish  an  authority  contrary  to  the 
rule  announced  herein. 

It  is  also  contended  that  Gibson  v.  Parlin  it  Orindorff, 
13  Neb.  292,  supi)orts  a  different  rule.  There,  the  payee 
indorsed  the  note,  waiving  d(»mand  upon  the  maker,  pro- 
test and  notice  of  nonpayment,  and  it  was  held  that  a 
right  of  action  accrued  against  him  as  soon  as  the  note 
became  due.  As  we  have  seen,  the  rule,  in  this  case,  has 
no  application  to  the  case  at  bar,  where  it  is  sought  to 
charge  a  party,  as  guarantor  only  upon  the  note. 

Flentham  t\  Htewart^  45  Neb.  640,  is  cited,  as  announc- 
ing a  view  contrary  to  Narton  \\a(/on  Co,  i\  Dicrs.  supra. 
The  Flentham  case  arose  in  the  following  manner:  Dawes 
&  Foss,  a  copartnership,  doing  business  at  Crete,  Ne- 
braska, were  engaged  in  the  farm  mortgage  business,  and 
made  a  loan  to  one  Stewart.  It  s(*ems  they  were  paid 
a  commission  for  negotiating  this  loan  by  appellant 
Flentham,  and  in  addition  took  a  second  mortgage  for  a 
commission  due  them  upon  the  same  land.  Default  hav- 
ing been  made  upon  the  mortgage,  appellant  began  fore- 
closure, making  Dawes,  Foss  and  Charles  C  White,  who 
in  the  meantime  had  been  appointed  receiver  for  the  co- 
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partnership,  defendants.  A  decree  was  entered  npon  the 
first  and  second  mortgage,  an  order  of  sale  issued,  and  the 
property  sold  for  satisfaction  of  the  decree;  and  there  re- 
maining a  deficiency  due  upon  the  first  mortgage,  appel- 
lant Flentham  filed  a  motion  for  a  deficiency  judgment 
against  Dawes,  Foss  and  the  receiver,  upon  the  ground 
that  Dawes  and  Foss  had  guaranteed  the  payment  of  the 
note  and  coupons.  Objection  seems  to  have  been  inter- 
posed to  this  by  Dawes,  Foss  and  the  receiver,  and  the  mo- 
tion was  by  the  trial  court  denied.  Appellant,  Flentham, 
brought  the  cause  to  this  court  upon  appeal.  Two  prin- 
cipal questions  seem  to  have  been  litigated  in  this  court; 
the  contention  by  Dawes  and  Foss  that,  inasmuch  as  a 
receiver  had  been  appointed  for  the  copartnership,  a  suit 
could  not  be  maintained  against  them  or  the  receiver  with- 
out permission  of  the  court,  with  reference  to  which  it 
was  held  that  the  objection  was  waived  by  taking  a  decree 
upon  the  second  mortgage;  the  further  contention  that  no 
notice  had  been  given  to  Dawes  and  Foss  of  the  applica- 
tion for  a  deficiency  judgment,  as  to  which  it  was  held 
that  due  notice  was  given,  and  that  they  had  appeared  and 
asked  time  to  answer ;  a  further  contention  seems  to  have 
been  made,  namely,  that  no  guaranty  had  been  made  of  the 
note  and  coupons,  as  to  which  defense  this  court  said : 

"This  contention  is  wholly  without  merit.    The  guaranty 
made  by  Dawes  and  Foss,  of  the  payment  of  the  mortgage 
debt,  was  in  writing,  and  became  and  was  a  joint  and  ^ 
several  obligation  of  the  members  composing  the  copart- 
nership." 

While  the  form  of  the  guaranty  is  not  disclosed  in  the 
opinion,  it  is  disclosed  by  an  examination  of  the  record, 
that  it  differed  from  the  one  in  the  case  at  bar,  in  that 
the  guarantors  waived  "notice,"  but  it  is  readily  apparent 
that  no  defease  was  tendered,  that  Dawes  and  Foss  had 
been  in  any  way  damaged  by  want  of  notice,  and,  in  fact, 
it  was  disclosed  in  the  entire  record  that  they  had  notice 
all  the  way  through,  and  appeared  in  the  foreclosure  pro- 
ceedingR,  taking  a  decree  upon  their  second  mortgage. 
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The  case  seems  not  in  point,  and  not  an  authority  in  con- 
flict with  Newton  Wagon  Co.  v.  Diers^  supra, 

Again^  it  is  contended  that  a  recent  case,  McKihhin  v. 
Ripley,  1  Neb.  (Unof.)  648,  is  contrary  to  the  doctrine  an- 
nounced in  the  Newton  Wagon  Company  case.  From  an 
examination  of  the  record,  in  the  case  cited,  it  is  disclosed 
that  the  guaranty  in  controversy  was  in  the  language 
following: 

"For  value  received,  we  guarantee  the  payment  of  the 
within  note  at  maturity,  and  waive  protest  and  notice  of 
nonpayments^ 

It  will  thus  be  seen  that  in  the  case  just  cited,  the  guar- 
antor waived  notice  of  nonpayment,  which  defendants  in 
error  herein  did  not,  and  it  follows  that  the  case  does  not 
conflict  with  the  Newton  Wagon  Company  case,  or  with 
the  view  announced  herein.  The  cases  cited  by  plaintiff 
in  error  from  other  states,  we  do  not  find  sufficiently  in 
point  to  demand  consideration. 

It  must  be  kept  in  mind  that  defendants  in  error  are 
not  indorsers  of  the  note  sued  upon.  They  were  strangers 
to  the  original  contract.  As  guarantors,  they  had  a  right 
to  fix  the  terms  of  their  contract.  Whether,  in  the  ab- 
sence of  evidence  to  the  contrary,  had  they  simply  signed 
their  names  on  the  back  of  the  note  in  blank  before  its 
delivery,  they  would  have  been  held  as  accommodation  in- 
dorsersy  guarantors  or  sureties,  is  not  involved  in  this  case, 
and  need  not  be  decided.  As  makers  of  an  independent 
contract,  they  had  a  right  to  limit  their  liability  to  that 
of  guarantors.  This  court  has  many  times  held  the  in- 
dorser  on  a  note  liable  who  had,  in  addition  to  his  liability 
as  such,  made  himself  liable  aa  guarantor,  but  it  has  been 
said  that  he  was  simply  an  indorser  with  an  enlarged  lia- 
bility. Heard  v.  Dubuque  County  Bank^  8  Neb.  10;  Heh 
mer  v.  Commercial  Bank,  28  Neb.  474 ;  Weitz  v.  Wolfe,  28 
Neb.  500. 

The  soundness  of  the  rule  in  Newton  Wagon  Co.  v. 
Diers  has  been  recognized  in  Lininger  &  Metcalf  Co.  v. 
Wheat,  49  Neb.  567,  where  it  is  said: 
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"The  ii(»gI(H*t  to  notify  the  giiarautor  of  the  default  of 
his  principal  does  not  operate  to  dischar|a:e  the  guarantor, 
unless  such  neglc^ct  is,  on  its  face,  unreasonable  in  view  of 
all  the  eircunistanr(»s  of  the  case." 

And  in  Pol  lord  r.  Huff,  44  Neb.  892,  the  rule  is  affirmed. 

It  is  finally  contend(Hl  that,  by  the  use  of  the  words  in 
this  guaranty,  "waive  demand  and  notice  of  protect  on 
same,  when  du(s"  d<^fendants  in  (Tror  waived  all  notice  of 
nonpayment  by  the  makers.  We  are  unable  to  scm^  merit 
in  this  cont<nition.  The  guaranty  s(MMns  to  have  been 
plac(*d  on  the  back  of  the  note  with  a  stsimp,  and  under  it 
the  name  of  "(luthrie  Bros."  was  written.  It  is  very 
apparent  from  the  language  used  that  the  words,  "waive 
demand  and  notice  of  protest  on  same,  when  due,"  have 
no  application,  and  are  not  intended  to  waive  the  notice 
of  nonpayment,  to  which  a  guarantor  is  clearly  entitled. 
The  language  used  would  be  proper  to  fix  the  liability  of 
an  indorser,  and  is  only  a  waiver  of  the  protest,  and  notice 
of  protest  of  the  law  merchant,  necessary  to  charge  an 
indorser  as  such. 

Again,  it  is  contendnl  that  the  following  language  on 
the  face  of  the  note,  "the  drawees  and  indorsers  severally 
waive  j)resentment  for  payment,  protest  and  notice  of  pro- 
test, and  nonpayment  of  this  note,"  is  a  sufficient  waiver. 
As  we  have  seen,  d(^fendants  in  error  are  neither  drawers 
nor  indorsers.  The  settled  rule  is  that  the  contract  of 
guaranty  is  a  contract  separate*  and  apart  from  the  note 
itself.  This  court  has  said  that  a  guarantor  and  maker 
of  a  note  can  not  be  joined  in  one  action,  while  a  maker 
and  indorser  can  be  joined,  thus  clearly  recognizing  the 
distinctive  character  of  the  two  contracts. 

In  the  case  at  bar,  the  undisputed  evidence  shows  thsit 
for  six  months  after  the  maturity  of  the  note  the  makers 
wen*  solvent,  and  that  during  the  succeeding  twelve 
months,  before  their  failure  to  pay  was  brought  to  the  at- 
tention of  the  guarantors,  they  had  become  wholly  insolv- 
ent. It  is  further  disclosed  by  the  record,  that  this  failure 
to  give  notice  seems  to  have  been  occasioned  by  plaintiff 
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in  error  having  mislaid  the  note  in  his  deposit  vault,  so 
that  it  was  not  found  until  about  the  time  the  notice  was 
given  and  suit  brought.  For  this  delay,  defendants  in 
error  were  not  responsible,  and  should  not  be  prejudiced 
thereby.  From  what  has  been  said,  it  clearly  appears  that 
defendants  in  error  were  damaged,  by  failure  to  give  the 
notice,  to  the  full  amount  of  the  note.  It  follows  that  the 
judgment  of  the  trial  court,  upon  the  verdict  directed  in 
their  favor,  was  right,  and  it  is  therefore  recommended 
that  the  same  be  affirmed. 

Hastings,  C,  concurs. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Almira  C.  Van  Every  v.  Abisha  Sanders. 

Filed  Junk  18,  1903.    No.  12,947. 

1.  Judgment:    Vacation:    Equity.    Equity  wlU  not  Interfere  with  a 

judgment,  on  a  mere  showing  of  a  nominal  or  technical  violation 
of  the  plaintiff's  rights ;  substantial  injury  must  be  shown. 

2.  Petition:   Sufficiency.    Hence  a  petition  for  relief  against  a  judg- 

ment, which  goes  no  further  than  to  allege  the  rendition  thereof, 
without  stating  its  nature  or  setting  forth  facts  showing  that  it 
operates  or  might  operate  to  the  prejudice  of  the  plaintiff  in  some 
substantial  particular,  does  not  state  a  cause  of  action. 

3.  Statute  Declaratory  of  Power  of  Court  of  Equity.     Subdivision  4 

of  section  602  of  the  code  is  declaratory  of  the  power  of  courts 
of  equity  under  the  old  practice,  and  does  not  authorize  the 
vacation  of  a  judgment,  after  the  term,  in  the  absence  of  some 
substantial  injury. 

Error  to  the  district  court  for  Kearney  county :    Ed  L. 
Adams,  District  Judge.    Affirmed. 

E.  C.  Dailey  and  Lewis  C.  Paulson,  for  plaint iflf  in 
error. 

John  L.  McPheely,  contra. 
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Pound,  O. 

This  is  a  suit  in  equity  to  set  aside  and  vacate  a  judg- 
ment by  reason  of  alleged  fraud,  whereby  the  plaintiff  was 
induced  not  to  make  a  defense  to  the  action  in  which  the 
judgment  was  rendered.  A  demurrer  was  sustained  in 
the  district  court,  and  the  plaintiflf  stood  upon  her  peti- 
tion and  brings  the  cause  here  by  petition  in  error. 

The  petition  alleges  that,  by  reason  of  certain  fraudulent 
representations  set  forth  therein,  the  plaintiff  made  no 
appearance  in  the  cause  in  question  and  the  defendant 
^'caused  a  default  to  be  taken  of  plaintiff  and  her  said  hus- 
band, the  said  P.  M.  Van  Every,  and  each  of  them,  and 
caused  a  judgment  to  be  rendered  and  entered  in  said  court 
on  the  8th  day  of  April,  1901,  against  said  plaintiff  and 
her  said  husband"  There  is  no  allegation  as  to  the  nature 
of  the  judgment  and  no  showing  that  it  operates,  has  ope- 
rated, or  will  operate  to  the  prejudice  of  the  plaintiff  in 
any  way.  Nothing  is  better  settled  than  that  equity  will 
not  interfere  with  a  judgment  on  a  mere  showing  of  a 
nominal  or  technical  violation  of  the  plaintiff's  rights.  In- 
deed this  is  a  general  principle  in  the  law  governing 
injunctions.  1  High,  Injunctions  (3d  ed.),  sec.  9.  SuJ)8tan- 
tial  injury  must  always  be  shown.  Whitlock  v.  Consum- 
ers Oas  Trust  Co.,  127  Ind.  62,  26  N.  E.  570;  Wakeman  v. 
New  York  L.  E.  &  W.  R.  Co.,  35  N.  J.  Eq.  496;  Head  v. 
James,  13  Wis.  718.  In  consequence  it  would  seem  clear 
that  a  petition  for  relief  against  a  judgment,  which  goes  no 
further  than  to  allege  the  rendition  thereof,  without  stating 
its  nature  or  setting  forth  facts  showing  that  it  operates  or 
might  operate  to  the  prejudice  of  the  plaintiff  in  some  sub- 
stantial particular,  does  not  state  a  cause  of  action.  Tay- 
lor V.  Charter  Oak  Life  Ins.  Co.,  17  Fed.  566;  McNatr 
V.  Toler,  21  Minn.  175.  It  is  contended  however  that  the 
petition  must  be  sustained  under  the  fourth  subdivision  of 
section  602  of  the  code.  In  Monro  v.  Callahan,  55  Neb.  75, 
this  court,  construing  said  section  602,  said : 

^^Put  this  statute  is  merely  a  l^islative  adoption  of  the 
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doctrine  of  the  equity  courts  in  force  when  it  was  enacted.'' 
Being  declaratory  of  the  power  of  courts  of  equity  under 
the  old  practice,  manifestly  said  section  does  not  authorize 
the  vacation  of  a  judgment,  after  the  term,  in  the  absence 
of  some  substantial  injury. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

DuppiE  and  Kiekpatrick,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Robert  A.  Batty  bt  al.,  appellees,  v.  City  of  Hastings 

BT  AL.,  APPELLANTS.* 
Filed  June  18,  1903.    No.  11,671. 

1.  Appeal:    Questions  Not  Considered  Below.     This  court  need  not 

consider  upon  appeal  questions  which  were  not  presented  to  or 
adjudicated  by  the  trial  court 

2.  Questions  Not  Baised  in  Briefs.    An  appellant  should  present  in  his 

briefs  all  the  grounds  upon  which  he  seeks  a  reversal  or  modifica- 
tion of  the  decree  appealed  from;  he  will  not  be  permitted  to  seek 
a  modification  as  to  matters  not  challenged  in  his  briefs,  when 
defeated  in  an  attempt  to  secure  reversal  of  the  entire  decree. 

3.  Case  Distinguished.     Orr  v.  City  of  Omaha,  2  Neb.    (Unof.)   771, 

distinguished. 

Appeal  from  the  district  court  for  Adams  county :  Ed 
L.  Adams,  District  Judok.  llotion  for  rehf»aring  and  to 
modify  judgment  of  affirmance.    Motion  denied. 

L.  J.  Capps,  for  appellants. 

J.  B.  Cessna  and  Batty  &  Dungan^  contra. 

W,  C.  Lambert  and  James  H.  Adams,  amid  curiw. 
*  ge^  fonner  opinion,  Batty  v.  City  of  Hastinffs,  63  Neb.  26, 
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Two  motions  for  a  rehearing  have  been  denied.  A  mo- 
tion is  now  made  to  vacate  the  order  denying  a  rehearing 
and  to  modify  the  judgment  of  affirmance  in  accordance 
with  the  case  of  Orr  r.  City  of  Omaha,  2  Neb.  (TJnof.)  771. 
It  sw^ms  desirable  to  state  the  reasons  for  denying  this 
motion. 

This  suit  was  brought  to  enjoin  the  collection  of  certain 
paving  ass(»ssments.  The  petit i(m  sets  up  the  levy  of  the 
ass(*ssnients  and  thcMr  invalidity,  and  the  decree  finds  the 
allegaticms  of  the  p<»tition  to  be  true,  and  grants  an  in- 
junction, as  prayed  for.  The  dcHTce  relat,es  to  paving  as- 
sessiii  iits  (mly,  and  the  allegati<ms  of  the  petition  through- 
out, V  *th  a  solitary  exception  where,  in  describing  a  pav- 
ing assessment,  the  word  "curbing"  is  added,  aro  directed 
to  assessments  for  paving  only.  There  are  no  allegations 
sufficient  to  challeng<*  a  curbing  and  guttering  assessment, 
valid  or  invalid,  if  one  ever  existe<l,  and  the  decree  does 
not  purport  to  enjoin  any  such  assessment.  It  may  be 
true  that  the  assessnu^nts  described  and  enjoined  as  paving 
assessments  contain  curbing  and  guttering  assessments 
also.  If  so,  this  matter  should  have  been  brought  to  the 
attention  of  the  district  court.  Inst(»ad,  the  appellant 
treated  the  case  throughout  as  one  involving  paving  assess- 
ments only.  This  court  nei^d  not  consider,  on  appeal, 
questions  which  were  not  presented  to  or  adjudicated  by 
the  trial  court.  Buavh  v.  Hagvnricky  10  Neb.  415;  fjatigh- 
lin  i\  Kavauaugh,  15  Neb.  39;  Fuller  v.  Cunningham^  48 
Neb.  857;  Dai/ton  t^picc  Mills  Co.  v.  l^Ioan,  49  Neb.  622. 
In  Mills  i\  Miller,  2  Neb.  299,  the  court  said  (p.  317) : 

"Appellate  courts  are  provided  to  review  the  proceed- 
ings and  corr(H!t  the  errors  of  inferior  ones.  Before  a  party 
is  entitled  to  be  heard  here,  he  must  have  exhausted  his 
remedy  in  the  ccmrt  below.  For  that  purpose  he  must 
have  presented  the  several  questions  of  law  fairly  and 
fully,  and  must  have  obtained  an  unequivocal  ruling 
thereon." 
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It  is  also  well  settled  that  an  aijpellant  must  present, 
in  his  briefs,  all  the  grounds  upon  which  he  seeks  a  re- 
versal or  modification  of  the  decree  appealed  from.  We  do 
not  say  that  he  may  not  afterwards  assign  additional 
reasons  in  support  of  objections  already  taken.  But  this 
court  has  announced  repc^atedly  that  it  would  not  consider 
objections  not  raised  in  tlie  briefs.  It  follows  that  an 
appellant  will  not  be  permitted  to  seek  a  modification, 
after  judgment  of  aflarnmnce,  as  to  matters  not  challenged 
in  his  briefs,  when  defeated  in  an  attempt  to  secure  re- 
versal of  the  entire  decree. 

The  foregoing  considerations,  of  themselves,  suffice  to 
dispose  of  this  motion.  But  we  think  it  proper  to  point  out 
that  Orr  v.  City  of  Omaha  can  have  no  application  to  the 
case  at  bar.  In  Orr  v.  City  of  Omaha,  the  plea<lings  re- 
ferred to  paving  assessments  only.  Nevertheless,  the  de- 
cree enjoined  collection  not  only  of  the  paving  assessments 
set  forth  in  the  petition,  but  also  of  curbing  and  guttering 
assessments.  The  court  was  unable  to  determine  from  the 
record  whether  there  ever  was  an  assessment  for  curbing 
and  guttering  the  street  in  question.  So  far  as  the  plead- 
ings showed,  there  was  but  one  assessment,  which  was  for- 
paving,  and  was  properly  enjoined.  It  was  held,  in  con- 
sequence, that  such  portion  of  the  decree  as  purported  to 
enjoin  a  curbing  and  guttering  tax  was  unsupported  by  the 
pleadings  and  must  be  stricken  out;  since,  if  there  was  a 
separate  and  valid  curbing  and  guttering  assessment  it 
ought  to  be  upheld,  while  if  such  curbing  and  guttering 
assessment  was  invalid,  it  was  not  challenged  by  the*  plead- 
ings and  was  not  before  the  court.  In  the  case  at  bar,  the 
decree  does  not  purport  to  enjoin  a  curbing  and  guttering 
assessment.  If  the  paving  assessment  enjoined  contiiins 
also  an  assessment  for  curbing  and  guttering,  that  was  a 
matter  which  should  have  been  brought  to  the  attention 
of  the  trial  court.  Having  tried  the  case  below  on  the 
theory  that  paving  assessments  alone  were  in  question, 
the  appellant  is  in  no  position  at  this  late  day  to  urge  the 
contrary.  Omaha  Brewing  Ass'n  v.  Wucthrichy  47  Neb. 
36 
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920;  Morrill  v.  Crawford,  51  Neb.  284;  Woolworth  v. 
Parker,  57  Neb.  417. 

We  therefore  recommend  that  the  motion  be  denied 

DuFFiB  and  Kibkpatriok,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  motion  be  denied. 

Motion  denied. 


Omaha  Bridge  &  Terminal  Railway  Company  v.  Abra- 
ham L.  Reed  bt  al.* 

Piled  July  3,  1903.    No.  12,337. 

1.  Eminent  Domain:   Mobtqagee:    Appeal.    A  mortgagee  Is  an  owner 

within  the  meaning  of  the  statute  providing  for  the  taking  of 
land  under  the  power  of  eminent  domain;  and  as  such  owner  he 
has  the  right  to  prosecute  an  independent  appeal  from  the  free- 
holders' award. 

2.  :  Awakd:  Lien  holders.  In  proceedings  for  the  condemna- 
tion of  land  under  the  power  of  eminent  domain,  the  money 
awarded  by  the  freeholders,  or  by  the  district  court  on  appeal, 
stands  in  place  of  the  land  and  belongs  to  lienholders  to  the  ex- 
tent of  the  value  of  their  liens. 

3.  :    Appeal  by  Mortgagee.    On  appeal  by  a  mortgagee  from  an 

award  made  by  freeholders  in  a  condemnation  proceeding, 
the  question  to  be  tried  and  determined  is,  the  value  of  appel- 
lant's lien  on  the  property  appropriated. 

4.  Appeal:    Effect.     An  appeal  by  a  mortgagee  In  a  condemnation 

proceeding  is  not  effective  as  to  the  landowner  against  whom  no 
summons  has  been  issued. 

5.  :    New  Parties.     If  the  landowner  is  not  brought  into  the 

district  court  by  the  mortgagee's  appeal,  the  corporation,  at  whose 
instance  the  condemnation  proceeding  was  initiated,  may  bring 
him  in,  if  it  is  necessary  to  do  so  for  the  protection  of  Its  rights. 

6.  Conclusiveness  of  Award.     A  landowner  who  fails  to  appeal  from 

the  freeholders'  award  in  a  condemnation  proceeding,  is  conclu- 
sively bound  by  it 

Eeror  to  the  district  court  for  Douglas  county:    WiL- 
LARD  W.  Slabaugh,  DISTRICT  JUDGE.    Rehearing  denied. 
*  See  opinion,  Omaha  B.  d  T.  R,  Co.  v.  Reed,  3  Neb.  (Unof.)  793. 
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John  C  Wharton  and  William  Baird,  for  plaintiff  in 
error. 

Richard  S.  Hall  and  James  H.  McGulloch,  contra. 

SULUVAN,  0.  J. 

After  carefully  examining  the  questions  involved  in  this 
litigation,  we  conclude  that  the  judgment  of  afllrmance 
should  be  adhered  to.  We  find  it  necessary,  however,  to 
modify  in  one  particular  the  conimissioneFs  opinion.  It 
being  settled  that  a  mortgagee  is  an  owner,  within  the 
meaning  of  the  statute  providing  for  the  taking  of  land 
under  the  power  of  eminent  domain,  it  seems  to  follow 
that  his  right  to  an  independent  appeal  for  the  protection 
of  his  interests  can  not  be  denied.  His  security  having 
been  taken  for  public  purposes,  he  is,  of  course,  entitled 
to  have  the  money  paid  as  compensation,  applied  upon  his 
claim.  The  condemnation  money  stands  in  place  of  the 
land  and  belongs  to  the  mortgagee  to  the  extent  of  the 
value  of  his  lien.  Union  Mutual  Life  Ins,  Go.  v.  Slee^  123 
111.  57;  Chicago,  B.  &  Q.  R.  Co.  v.  Chamberlain.  84  111. 
333;  Calumet  River  R.  Co.  v.  Brown,  136  111.  322;  Michi- 
gan Air  Line  R.  Co.  v.  Barnes,  40  Mich.  383;  1  Jones, 
Mortgages  (6th  ed.),  sec.  78;  7  Ency.  PI.  &  Pr.  637. 

Upon  the  trial  of  this  case  in  the  district  court,  it  was, 
in  efiFect,  determined  that  the  njortgagees'  interest  in  the 
land  equaled  or  exceeded  the  damages  assessed  by  the 
jury.  In  other  words,  the  mortgagees,  claiming  to  be 
owners  within  the  meaning  of  the  statute,  presented  their 
claim  to  the  district  court  for  adjudication.  Thoy  as- 
serted and  proved  that  they  were  owners,  and  that  the 
value  of  their  ownership  was,  at  least,  equal  to  the  amount 
named  in  the  verdict.  The  Omaha  Bridge  &  Terminal 
Company  had  been  duly  summoned;  it  was  in  court  and 
had  ample  opportunity  to  controvert  and  disprove  the 
mortgagees^  claim.  It  knew  the  issue  presented  for  trial 
was  the  value  of  the  mortgage  lien,  and  if  it  was  of  opinion 
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that  the  presence  of  the  owner  of  the  fee  was  necessary 
for  the  protection  of  its  rights,  it  was  its  privilege  to  have 
him  brought  in.  It  failed  to  have  him  brought  in;  in 
effect,  it  consented  to  have  the  issue  tried  and  determined 
without  him,  and  it  must  now  abide  by  the  result.  Chi- 
cago, K.  &  N.  B.  Co,  V.  Ellis  J  52  Kan.  41;  Washburn  v. 
Milwaukee  &  L.  W.  R.  Co.,  59  Wis.  379. 

In  condemnation  proceedings,  notice  of  appeal  must  be 
given  when  the  statute  so  provides.  Maxwell  v.  La  Brune, 
68  la.  689;  Butte  County  v.  Boydstun,  68  Cal.  189;  Morris 
V.  Jones,  36  N.  J.  Law.  206.  In  this  case,  the  statute  with 
respect  to  notice  was  not  complied  with ;  no  notice  of  ap- 
peal was  given  to  the  landowner,  and  no  effort  made  by 
either  the  mortgagees  or  the  company  to  make  him  a  party 
to  the  action  in  the  district  court.  This  being  so  we  most 
confess  that  we  were  wrong  in  holding,  as  we  did  in  the 
former  opinion,  that  the  appeal  was  effective  as  to  him. 
It  was  not  effective;  and  the  freeholders'  award,  so  far  as 
he  is  concerned,  is  conclusive. 

The  motion  is  overruled. 

Rehbabing  dbnibd. 


George  P.  Hoy  v.  State  op  Nebraska. 

Filed  July  8,  1903.    No.  13,086. 

1.  Becord:  Pbbsumption.  When  the  evidence  upon  which  the  trial 
court  decided  an  Issue  of  fact  is  not  preserved  in  the  record,  it 
will  be  presumed  that  the  decision  is  right. 

a. .  Affidavits  used  on  the  trial  of  an  issue  of  fact,  do  not  be- 
come part  of  the  record  by  being  certified  to  this  court  by  the 
clerk  of  the  district  court  The  law,  and  not  the  clerk,  determines 
what  shall  constitute  the  record. 

8.  Criminal  Law:  Self-Defense.  A  person  attacked,  or  formidably 
threatened,  by  three  persons  acting  in  concert,  may  avail  himself 
of  the  right  of  self-defense  by  using  commensurate  force  against 
the  nearest  assailant,  although  it  is  not  from  him,  but  from  the 
others,  that  great  bodily  harm  is  apprehended. 

4. :   .    The  right  of  self-defense  does  not  belong  alone  to 
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I>ersons  engaged  in  the  pursuit  of  their  lawful  business;  it  is 
available  to  every  person,  regardless  of  the  nature  of  his  busi- 
ness, who  is  assaulted,  or  who,  upon  just  grounds,  apprehends  an 
immediate  unlawful  attack. 

5.  Bill  of  Exceptions.     This  court  is  under  no  obligation  to  consider 
a  bill  of  exceptions  which  is  not  -fairly  and  reasonably  legible. 

Error  to  the  district  court  for  Cuming  c(mnty :  Guy  T. 
Graves,  District  Judge.    Reversed. 

Ole  Anderson^  Harry  Keefe  and  Oeorge  L.  Looniis,  for 
plaintiff  in  error. 

Frank  N.  Prout,  Attorney  Qeneral,  and  Hf orris  Broif>n, 
contra. 

Sullivan,  O.  J. 

George  P.  Hoy,  who  was  convicted  of  an  assault  and 
battery  in  the  district  court  for  Cuming  county,  seeks  by 
this  proceeding  a  reversal  of  the  sentence. 

The  assignments  of  error  which  call  in  question  the 
action  of  the  trial  court  in  appointing  Mr.  Valentine  to 
conduct  the  prosecution,  on  the  assumption  that  the  county 
attorney  and  his  deputies  were  under  disability,  can  not  be 
sustained.  The  court  acted  upon  evidence  and,  the  evi- 
dence not  having  been  preserved  in  the  bill  of  exceptions, 
the  presumption  will  be  indulged  that  the  action  was  right 
and  proper.    Madsden  v,  Norfolk  Mill  Co.,  15  Neb.  644. 

Attention  is  directed  by  counsel  for  defendant  to  certain 
affidavits  bearing  upon  this  question  and  certified  by  the 
clerk  of  the  district  court  as  part  of  the  record.  These 
affidavits  can  not  be  considered.  The  law,  and  not  the 
clerk  of  the  court,  determines  what  shall  constitute  the 
record.  Affidavits  used  upon  the  trial  of  an  issue  of  fact 
are  merely  evidence  and  can  only  become  a  part  of  the 
record  by  being  included  in  the  bill  of  exceptions.  Kyle 
V.  Chase,  14  Neb.  528;  Frederick  v,  Ballard,  16  Neb.  559; 
Mercantile  Trust  Co.  v.  O'Hanlan,  58  Neb.  482. 

As  (»veigr  litigant  is  entitled  to  have  his  theory  of  the 
case  submitted  to  the  jury,  it  must  be  assumed,  in  dealing 
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with  the  exception  to  the  seventh  instruction,  that  the 
facts  which  defendant's  evidence  tended  to  prove  were 
established.  His  account  of  the  transaction  upon  which 
the  prosecution  was  grounded,  is  in  substance  this :  While 
traveling  on  horseback  on  the  "Blair  road"  he  encountered 
a  fence,  which  he  was  in  the  act  of  tearing  down,  when  he 
discovered  three  men  advancing  toward  him  from  an  ad- 
jacent field  uttering  oaths  and  opprobrious  epithets. 
These  men  were  Peter  Hart,  Harry  Murray  and  the  com' 
plaining  witness,  William  Murray.  Knowing  that  they 
claimed  the  road  had  not  been  legally  established  and  that 
he  was  a  trespasser,  he  abandoned  his  purpose  to  tear  down 
the  fence,  mounted  his  horse  and  was  about  to  ride  away, 
when  William  got  in  front  of  him  and  attempted  by  force 
to  detain  him.  Shocked  and  surprised  by  the  oatlis  and 
epithets,  and  fearing  that  Hart  ajid  Harry  Murray  would 
come  upon  him  and  in  their  fury  kill  him,  the  defendant 
struck  the  complaining  witness  several  blows  with  a  cane, 
in  order  to  make  him  release  his  hold  upon  the  horse's 
bridle.  Failing  in  this,  he  dismounted  and  fled,  leaving 
his  horse  behind  him.  Upon  this  evidence,  defendant  re- 
quested the  court  to  charge  that  if  he  had,  when  the  blows 
were  struck,  a  reasonable  and  well-grounded  belief  that 
he  was  in  imminent  danger  of  receiving  great  bodily  harm 
from  Hart  or  either  of  the  Murrays,  it  was  lawful  for  him, 
as  a  measure  of  8(4f-defense,  to  use  such  force  sb  appeared 
reasonably  necessary  to  break  away  from  William  ^nd 
make  his  escape.  The  court  refused  this  instruction  and, 
in  its  stead,  gave  the  following : 

"The  jury  are  instructed,  that  if  you  from  the  evidence 
believe  that  at  the  time  the  defendant  is  alleged  to  have 
committed  the  assault  and  battery  upon  the  person  of 
^A'illiam  Murray,  the  circumstances  surrounding  the  de- 
fendant were  such  as,  in  sound  reason,  would  justify  or 
induce  in  his  mind  an  honest  belief  that  he  was  in  danger 
of  receiving  from  the  said  William  Murray  great  bodily 
harm,  ami  thnt  the  dofenrlant  in  doing  what  he  then  did, 
was  acting  from  the  instinct  of  self-preservation,  then  he 
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is  not  guilty,  although  there  may,  in  fact,  have  been  no 
real  actual  danger." 

The  instruction  requested  should  have  been  given;  and 
the  one  here  set  out  should  have  been  refused.  The  danger 
which  threatened  defendant  was  not  from  William  Mur- 
ray, alone;  it  was  chiefly  from  Hart  and  Harry  Murray;  it 
was  their  language  and  conduct  that  surprised,  shocked 
and  terrified  him,  and  finally  cause^l  him  to  abandon  his 
horse  and  seek  safety  in  flight.  It  was  clearly  error  to  re- 
quire the  jury  to  deal  with  the  case  on  the  assumption 
that  William  was  the  only  person  who  had  made,  or  was 
about  to  make,  an  unlawful  attack.  From  the  whole  evi- 
dence it  seems  to  us  that  the  beating  of  the  complaining 
witness  was  unjustifiable,  and  that  tht»  verdict  is  right;  but 
we  can  not  say  that  the  jury  would  have  reached  the  same 
conclusion  if  the  court  had  properly  instructed  them  with 
respect  to  the  law  of  self-defense. 

The  sixth  paragraph  of  the  court's  charge  is  criticised 
because  it  suggc^sts  the  idea  that  the  right  of  self-defense 
is  available  only  to  those  who  are  at  the  time  in  pursuit 
of  their  lawful  business.  We  do  not  condemn  the  instruc- 
tion. When  read  in  connection  with  the  seventh  para- 
graph of  the  charge  it  is  probably  not  misleading,  but 
still,  in  view  of  the  peculiar  facts  of  this  case,  it  would, 
we  think,  be  better  to  clearly  indicate  that  the  right  of 
self-defense  is  the  right  under  all  circumstances  to  repel 
with  commensurate  force  an  unlawful  attack  really  or  ap- 
parently imminent. 

Some  other  assignments  of  error  are  discussed  in  the 
briefs,  but  we  deem  them  unimportant. 

The  bill  of  exceptions  in  this  case  is  scarcely  legible  and 
we  would  be  justified  for  that  reason  in  refusing  to  con- 
sider it.  Manifestly  the  reporter  of  the  eighth  district 
stands  greatly  in  need  of  a  modern  typewriter.  Those  who 
accept  the  work  of  the  machine  which  he  is  now  using,  do 
so  at  their  peril. 

The  judgment  is  reversed  and  the  cause  remanded  for 
farther  proceedings. 

Bbvbrsed. 
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Alfred  Van  Syoc  v.  State  of  Nebraska. 

Filed  Jult  3,  1903.    No.  13,228. 

1.  Larceny:    Pleas:    Variance.     When  It  appears  that  the  charge  in 

the  complaint  is  substantially  the  same  as  that  set  forth  in  the 
information,  a  plea  of  a  want  of  *a  preliminary  examination,  or  a 
variance  between  the  complaint*  and  the  information,  is  unavail- 
ing.   Hockenberger  v.  State,  49  Neb.  706. 

2.  :     Information.     Ai^    information   charging  a   person  with 

larceny  can  not  be  said  to  be  bad  for  duplicity  or  uncertainty 
because,  after  alleging  the  felonious  taking  of  the  property 
charged  to  have  been  stolen,  it  is  specifically  alleged  that  such 
felonious  taking  was  "with  the  intent  to  unlawfully  and  felo- 
niously convert  the  same  to  his  own  use  a^^ainst  the  will  of  the 
said  Jesse  W.  McNiel"  (the  owner). 

3.  :  Circumstantial  Evidence:  Inference.  The  fact  that  prop- 
erty alleged  to  have  been  stolen  was  taken  without  the  consent 
of  the  owner,  may  be  inferred  from  circumstances  shown  in  evi- 
dence as  well  as  by  direct  testimony  that  none  was  given. 

4.  Instruction:    Reasonable  Doubt:    Burden  of  Proof.     An  instmc- 

tlon  which  in  substance  advises  the  jury  that  the  presumption 
of  innocence  remains  with  the  accused  till  by  competent  evi- 
dence the  state  establishes  guilt  beyond  a  reasonable  doubt,  is  not 
subject  to  the  objection  that  the  burden  of  proof  is  thereby  shifted 
to  the  defendant 

5. :    Exceptions.    Rulings  of  the  trial  court  on  certain  instruo- 

tions  given  and  refused,  examined  and  found  without  prejudicial 
error. 

6.  Evidence:  Exceptions.    Testimony  admitted  over  objections  on  the 

ground  of  being  too  remote,  held,  properly  admitted. 

7.  Sheriff  as  Witness.     A  deputy  sheriff  was  a  material  witness  for 

the  state  in  a  criminal  prosecution  for  larceny;  he  also  had  charge 
of  the  jury  during  its  deliberations.  Held,  That  the  fact  of  his 
having  been  called  as  a  witness  would  not,  of  itself,  disqualify 
him  from  serving  in  the  latter  mentioned  capacity. 

8.  Evidence.    Evidence  examined,  and  held  sufficient  to  support  a  ver- 

dict of  guilty  as  fouud  by  the  jury. 

Error  to  the  district  court  for  Kearney  county:    Ed  L. 
Adams,  District  Judge.    Affirmed. 

L.  W.  Hague  and  (7.  P.  Anderbery,  for  plaintiff  in  error. 

Frank  N.  Prout^  Attorney  General,  Norris  Broum  and 
Leivis  C.  Pauhon,  contra 
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HOLCJOMB,  J. 

The  defendant  was  tried  for  and  adjudged  guilty  of  the 
larceny  of  money  of  the  value  of  $50.  By  these  proceedings 
he  seeks  to  reverse  the  judgment  pronounced  against  him; 
and  one  of  the  errors  assigned  is  that  the  court  should  have 
sustained  his  plea  in  abatement,  on  the  ground  that  he 
was  given  no  preliminary  examination  on  the  charge  of 
which  he  was  found  guilty.  This  cimtention  is  based  solely 
on  the  fact,  as  disclosed  by  the  record,  that  the  information 
in  the  district  court  sets  forth  with  more  fullness  and 
speciflcness,  by  the  use  of  additional  verbiage,  some  of  the 
elements  of  the  crime  charged.  It  does  not  appear  that  a 
diflFerent  offense  was  charged,  nor  can  it  be  «aid  that  no 
crime  was  charged  in  the  complaint  on  which  the  pre- 
liminary hearing  was  based.  The  complaint  filed  before 
the  examining  magistrate  charged  that  the  d(*fendant  "then 
and  there  did,  then  and  there,  unlawfully  and  feloniously 
take,  steal,  and  carry  away  a  certain  sum  of  money  to  wit, 
the  sum  of  $75  being  lawful  money  of  the  United  States 
and  of  the  value  of  |75,  being  the  property  of  Jesse  W. 
McNiel,  the  said  money  being  in  bills  of  denominations  un- 
known to  affiant,"  etc.  The  information  on  which  defend- 
ant was  tried  and  to  which  the  plea  of  abatement  was  in- 
terposed, contains  the  identical  language  quoted  and  added 
thereto,  after  the  word  affiant,  the  following,  "then  and 
there  with  the  intent  to  unlawfully  and  feloniously  con- 
vert the  same  to  his  own  use  against  the  will  of  the  said 
Jesse  W.  McNiel." 

It  can  not  be  doubted  that  the  complaint  on  which  the 
preliminary  hearing  was  based  charged  not  only  substan- 
tially, but  almost  in  the  identical  language,  the  same  crime 
for  which  the  defendant  was  tried  in  the  district  court. 
The  filing  of  the  complaint  and  the  hearing  had  thereunder 
appear  to  have  been  in  strict  compliance  with  the  statute 
regarding  preliminary  examinations  of  persons  accused  of 
crime,  before  they  are  proceeded  against  by  information 
in  the  district  court.    Cowan  v.  State ^  22  Neb.  519;  Hock- 
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enhcrger  v.  State,  49  Nc^b.  706.  The  complaint  before  the 
examining  magistrate  charged  the  crime  substantially  in 
the  language  of  the  statute,  and  disclosed  all  essential 
facts  necessary  to  constitute  the  crime  of  which  the  de- 
fendant was  accuwHl  and  can  not  be  said  to  be  so  defective 
as  even  to  require  an  amendment;  and  for  stronger  rea- 
sons, it  can  not  be  said  to  charge  no  crime  at  all  or  one 
diflfcTent  from  that  for  which  the  accused  was  tried.  Mar- 
tin r.  State,  67  Neb.  36;  Krma  v.  State,  52  Neb.  375;  Che- 
zem  V.  State,  56  Neb.  497.  The  plea  in  abatement  was 
proi)erly  overruled. 

In  this  connection  it  is  further  contended  that  a  motion 
to  quash  and  a  diMuurrer  to  the  information  which  were  in- 
terposed in  ihe  district  court,  should  have  been  sustained 
because  of  the  alleged  duplicity  in  the  information,  by 
n^ason  of  the  adchnl  allegation  in  charging  the  crime  in  the 
district  court,  which  we  have  quoted.  All  that  was  done 
by  the  change  advert(Hl  to  was,  as  has  been  said,  to  state 
with  more  fullness  and  specificness  the  essential  ingredi- 
ents ccmstituting  the  crime;  that  is,  the  unlawful  and 
criminal  intent  of  the  taker  of  the  property,  alleged  to 
have  lH»en  stolen,  to  permanently  deprive  the  owner  of  his 
property  against  his  will  and  convert  it  to  the  use  of  the 
taker.  But  one  offense  is  charged  in  the  information  and, 
in  the  charging,  thcTe  is  no  such  uncertainty  or  duplicity 
as  to  render  the  information  vulnerable  to  a  motion  to 
(j[uash  or  to  a  demurrer,  and  no  error  was  committed  in 
overruling  each  of  the  pleas  thus  interposed.  An  instruc- 
tion  was  given  the  jury  which  was  excepted  to,  on  the 
ground  that  it  permitted  the  finding  of  nonconsent,  on  the 
part  of  the  owner,  to  the  taking  of  the  property  allied  to 
have  been  stolen,  from  circumstances  shown  in  evidence, 
and  not  by  any  direct  proof.  The  instruction  was  proper. 
The  owner,  it  was  shown,  was,  at  the  time,  lying  on  his 
deathbe<l  and  wholly  unconscious  of  what  was  passing 
around  him.    As  was  said  in  Wicgrefe  v.  State,  66  Neb.  23: 

"All  the  ci  return  stances  surrounding  the  alleged  larceny 
were  inconsistent  with  a  taking  with  the  consent  of  the 
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owners;  and  want  of  consent  may  be  inferred  from  cir- 
cumstances shown  in  evidence,  as  well  as  by  direct  testi- 
mony that  none  was  given."  See  also  Rcma  v.  State, 
supra. 

An  instruction,  which  told  the  jury,  in  substance,  that 
the  burden  of  proving  the  defendant's  guilt  beyond  a  rea- 
sonable doubt,  rested  upon  the  state  througliout  the  entire 
trial  and  that  the  presumption  of  innocence  should  be  in- 
dulged in  at  all  times  during  the  deliberations  of  the  jury, 
unless  overcome  by  competent  evidence  on  the  part  of  the 
state  to  satisfy  them  beyond  a  reasonable  doubt  of  the  de- 
fendant's guilt,  is  excepted  to,  because,  as  alleged,  it  re- 
sults in  a  shifting  of  the  burden  of  proof.  The  position 
is  untenable.  The  instruction  does  nothing  more  than  to 
advise  the  jury  that  the  presumption  of  innocence  remains 
with  the  accused,  till  by  competent  evidence  the  state  es- 
tablishes his  guilt  beyond  a  reasonable  doubt. 

Some  other  instructions  are  excepted  to  because  of  the 
giving  or  refusing  to  give  the  same.  An  examination  of  the 
rulings  complained  of,  satisfies  us  that  no  prejudicial  error 
is  disclosed  by  the  record  relative  thereto. 

One  witness  was  permitted  to  testify,  over  objections, 
that  on  Thursday  or  Friday,  preceding  the  Sunday  night 
.when  it  is  alleged  the  offense  was  committed,  he  had  given 
to  the  person  from  whom  the  larceny  was  committed 
twenty  or  twenty-five  dollars  in  bills  and  that  the  owner 
at  the  time  had  forty  or  fifty  dollars  in  bills  in  addition 
thereto,  all  of  which  were  placed  in  a  pocket  memorandum 
book  belonging  to  the  owner  and  in  which  he  kept  his 
money.  The  evidence  was  offered  for  the  purpose  of  prov- 
ing the  amount  of  money  in  the  possession  of  the  owner 
which  was  alleged  to  have  been  stolen,  and  was  objected  to 
as  too  remote.  The  circumstances  shown  in  evidence  as  to 
the  movements  of  the  owner  after  the  incident  testified  to 
and  the  nearness  in  time  between  the  two  transactions, 
satisfy  us  that  the  evidence  was  admissible,  and  that  the 
court  properly  overruled  the  objection  on  the  ground 
stated. 
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Because  a  deputy  sheriflf  who  had  charge  of  the  jury 
during  their  deliberations,  had  also  been  a  material  wit- 
ness on  behalf  of  the  prosecution,  it  is  claimed  that  this 
situation  resulted  in  prejudice  to  the  substantial  rights 
of  the  defendant.  This  contention,  if  we  understand  coun- 
sel, is  upon  the  theory  that  the  ofllcer  was  not,  because 
of  his  having  been  a  witness  for  the  state,  wholly  disin- 
terested, and  was  not  a  proper  person  to  have  charge  of 
the  jury,  and  that  the  jury  may  have  been  subjected  to 
baneful  influences  interfering  with  a  free  and  untrammeled 
deliberation  of  the  evidence  in  the  case.  There  is  no 
charge  and  no  evidence  to  support  a  charge  of  any  actual 
misconduct  by  the  officer  who  had  charge  of  the  jury  or  of 
any  prejudice,  to  the  defendant  by  reason  thereof.  Such 
being  true,  it  can  not  be  said  that  the  verdict  is  vitiated  or 
that  there  has  been  a  miscarriage  of  justice,  by  reason  of 
the  fact  that  the  officer  having  charge  of  the  jury  during 
its  deliberations  was  a  material  witness  for  the  prosecu- 
tion. State  V.  Wart,  51  la.  589;  State  v.  Bailey,  32  Kan. 
83 ;  Jenkins  v.  State,  41  Tex.  128 ;  Ned  and  Taylor  v.  State, 
33  Miss.  364;  Oainey  v.  People,  97  111.  270,  Lastly,  it  is 
contended  that  the  evidence  is  insufficient  to  prove  the 
crime  charged.  We  are  of  the  opinion  the  verdict  of  the 
jurv  can  not  rightfully  be  interfered  with  on  the  ground 
chat  it  is  unsupported  by  the  evidence.  While  there  is  no 
positive  evidence  tliat  the  money  found  in  the  possession 
of  the  accused  soon  after  the  alleged  conunission  of  the 
crime,  was  the  identical  money  belonging  to  and  in  posf- 
session  of  the  owner  immediately  prior  thereto,  the  cir- 
cumstances, and  there  are  many  of  an  incriminating  char- 
acter, all  tend  to  prove  that  the  owner  did  possess  the 
money  in  currency  and  bank  bills  of  the  amount  testified 
to  by  one  or  more  witnesses,  that  he  kept  it  in  a  pocket 
memorandum  book  found  in  the  possession  of  the  accused, 
that  the  accused  had  no  money  or  but  a  small  amount  prior 
to  the  alleged  theft,  and  that  his  explanations  as  to  how  he 
came  in  possession  of  the  money  found  on  his  person  soon 
after,  and  how  he  became  possessed  of  the  owner's  pocket 
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book,  were  so  unsatisfactory  and  at  variance  with  other 
credible  testimony,  as  to  warrant  rejection  by  the  jury  and 
justify  the  conclusion  which  they  evidently  reached.  The 
evidence,  we  think,  warrants  a  finding  that  the  defendant, 
while  attending  the  owner  in  his  last  sickness  and  when 
none  others  were  present,  abstracted  the  pocket  book  and 
the  money  in  it  from  the  pocket  of  his  coat,  which  was 
hanging  on  the  wall  of  the  room  in  which  he  was  lying  at 
the  time,  and  that  the  book  contained  the  amount  of  money 
the  accused  was  found  guilty  of  stealing,  and  that  the 
money  found  on  his  person  at  the  time  of  his  arrest  was, 
in  fact,  a  part  of  the  money  he  was  charged  with  having 
stolen.  The  evidence  is  sufficient  to  support  the  verdict, 
and  there  appearing  no  error  in  the  record  of  the  trial, 
the  judgment  of  conviction  should  be,  and  accordingly  is, 

Affibmhd. 


Hbnrt  McVErr  et  al.  v.  Alexander  Pbddie. 

FiLBD  JULT  8,  1903.    Na  12,449. 

App«al:  Undertaking:  Void  Statute.  The  principal  and  sureties 
upon  an  undertaking  In  an  appeal,  proeecuted,  under  a  void 
statute,  to  a  court  to  which  In  fact  no  lawful  appeal  Uee,  are 
liable  on  the  instrument,  If  the  court  without  objection  enter- 
tains the  appeal,  and  upo«i  a  retrial  of  the  issues  renders  a  Judg- 
ment adverse  to  the  appellant 

Error  to  the  district  court  for  Antelope  county :  Jamhb 
P.  Boyd,  District  Judge.   Affirmed. 

Elbridge  D.  Kilhoum,  for  plaintiffs  in  error. 
Bidney  D.  Thornton,  contra. 

Ames,  O. 

On  the  8th  day  of  July,  1899,  the  defendant  in  error, 
Peddle,  in  a  suit  in  justice's  court  against  the  plaintiff  in 
error,  McYey,  for  forcible  detention,  recovered  a  judgment 
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for  the  restitution  of  the  demanded  premises.  For  the  pur- 
I)ose  of  prosecuting  an  ai)peal  to  the  district  court,  McVcy 
and  the  two  other  plaintiffs  in  error,  Carrabine  and  Lib- 
bey,  as  sureties,  executed  an  appeal  undertaking,  condi- 
tioned as  provided  by  section  1030  of  the  code  as  it  was 
attempted  to  be  amended  by  the  laws  of  1883.  The  case 
was  thereupon  docketed,  as  upon  appeal,  in  the  district 
court,  and,  a  jury  being  waived,  proceeded  to  trial  and  a 
judgment  for  restitution.  In  this  proceeding  and  judg- 
ment, all  parties  appear  to  have  acquiesced,  no  objection 
having  at  any  time  been  made  to  the  jurisdiction  of  the 
district  court.  This  is  an  action  against  the  principal  and 
sureties  upon  the  appeal  undertaking,  upon  which  the  de- 
fendant in  error  obtiiined  a  judgment  in  the  district  court. 
In  Armstrong  v,  Mayer,  60  Neb.  423,  this  court  held  that 
the  attempted  amendment  providing  for  an  appeal  in  such 
cases,  is  unconstitutional  and  void,  and  the  sole  conten- 
tion of  the  plaintiffs  in  error  is  that,  b(*cause  of  that  fact^ 
the  undertaking  is  void  also,  and  that  therefore  no  action 
can,  or  could  have  bei^n,  properly  founded  thereon.  If  the 
defendant  in  error  had  ignored  the  attemptcMl  appeal,  and 
sued  out  a  writ  of  restitution  from  the  justice's  court,  as 
he  might,  doubtless,  have  lawfully  done,  or  if  by  objection 
or  motion  he  had  attacked  the  jurisdiction  of  the  district 
court,  as  it  must  also  be  presumed  he  could  have  succe^is- 
fuUy  done,  a  subsHiuent  action  upon  the  undertaking 
would  have  raised  an  issue  differing  from  that  presented 
upon  the  rt^cord  before  us.  It  is  not  necessary  to  decide 
now  what  would  have  been  the  liability  of  the  appellant 
or  of  his  sureties,  in  such  a  case,  or  whether  they  would 
have  been  liable  at  all.  In  this  case  the  appellant  obtained, 
by  his  proceeding,  all  that  he  stipulated  for  in  the  instru- 
ment in  suit.  He  had  a  trial  upon  the  merits  in  the  dis- 
trict court,  where  a  judgment  was  rendered  in  which  all 
parties  acquiesced,  and  during  the  i)endency  of  the  pro- 
ceeding he  remained  in  possession  and  enjoyed  the  fruits 
of  the  demanded  premises.  The  absence  of  jurisdiction  In 
the  district  court  did  not  affect  him  injuriously,  and 
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wheiha*  the  judgment  which  was  there  recovered  was  void 
or  voidable,  it  was  rendered  at  his  instance,  and  he  can 
not  justly  be  permitted  to  attack  it  collaterally,  in  an  ac- 
tion upon  an  undertaking  by  which  he  deliberately  prom- 
ised to  respond  in  damages,  if  it  should  be  adverse  to  his 
desires.  The  question  was  recently  before  this  court  in 
Stevenson  v.  Morgcm^  67  Neb.  207,  and  was  decided  ad- 
versely to  the  plaintiffs  in  error. 

The  issues  of  law  arising  in  the  two  cases  are  substan- 
tially identical,  and  the  conclusion  in  the  opinion  cited 
appears  to  us  to  be  supported  both  by  reason  and  author- 
ity. Perhaps  the  leading  authority  upon  the  subject  is 
that  of  Daniels  v.  Teamey,  102  U.  S.  415,  26  L.  ed.  187, 
in  which  the  principles  involved  are  sufficiently  elucidated. 
We  think  that  the  considerations  in  view  of  which  the 
obligation  of  the  principal  is  upheld,  apply  with  equal 
force  to  his  sureties.  They  are  not  thus  held  beyond  what 
is  '^nominated  in  the  bond''  nor  called  upon  to  respond  for 
any  consequence  for  which  they  did  not  expressly  stipu- 
late to  respond  in  the  instrument  which  they  deliberately 
executed. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Hastings  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affibmbd. 


Pbtbb  Gingbioh,  by  Ohbistian  Gingbich,  His  Guabdian, 

APPELLANT,  V.  JAMBS  B.  BOGEBS,  APPELLEE. 

FnxD  JxTLT  8,  1903.    No.  18,010. 

1.  Deed  of  Insana  Person.  The  deed  of  an  insane  person  may  be 
avoided,  as  against  a  grantee,  for  value,  without  notice  of  his 
grantor's  insanity.    Dewey  v,  Allgire,  87  Neh.  6,  followed. 
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2.  Burden'* of  Proof.     The  burden  of  showing  that  a  conyeyanoe  was 

made  by  an  insane  person  during  an  interval  of  lucidity,  is  upon 
the  party  claiming  under  the  instrument 

3.  Batlflcation.    Neither  the  county  court,  nor  a  person  under  guard- 

ianship because  of  insanity,  nor  the  guardian  of  the  latter,  nor 
all  toigether,  can  ratify  or  confirm  a  conveyance  of  lands  by  the 
ward  made  previous  to  the  guardianship  but  while  he  was  insane. 

Appeal  from  the  district  court  for  Hamilton  county: 
Benjamin  P.  Goon,  District  Judge.  Ifrrcrficd  with  di- 
rections. 

John  A.  Whitmore  and  O.  A.  Abbott ^  for  appellant 

Eugene  J.  Hainer  and  Jerome  H.  Smith,  contra. 

Ames,  C. 

Prom  the  briefs  and  arguments  of  counsel,  we  are  led 
to  believe  that  it  is  not  controverted  that  the  record  es- 
tablishes, by  substantially  uncontradicted  evidence,  that 
Peter  Gingrich  was  and  had  been,  for  more  than  a  year 
immediately  prior  to  the  happening  of  the  transaction 
which  is  the  subject  of  this  investigation,  mentally  insane 
to  a  degree  incapacitating  him  for  the  transaction  of  busi- 
ness. Our  own  opinion  of  the  evidence  directs  us  to  the 
same  conclusion,  but  under  the  circumstances  of  the  case 
a  discussion  of  it  seems  to  be  uncalled  for.  On  July  12, 
1898,  he  conveyed  a  farm,  of  which  he  was  the  owner,  to 
the  appellee  Rogers,  for  a  gross  consideration  including  a 
mortgage  lien,  assumed  by  the  purchaser,  of  about  |3,370. 
A  preponderance  of  the  evidence  is  to  the  effect  that  this 
price  was,  if  not  adequate  to  the  then  value  of  the  land, 
at  least,  not  so  widely  inadequate  thereto,  as  to  be  in- 
dicative of  fraud  or  undue  means,  and  the  trial  court  would 
have  been  abundantly  justified,  by  the  evidence,  in  finding 
especially  that  the  purchaser  was  ignorant  of  the  mental 
incapacity  of  his  vendor.  For  some  time  prior  to  this  date, 
however,  Peter  had  been  offering  to  sell  the  property  at  a 
price  of  |3,800  or  |4,000,  and  his  brothers  Christian  Ging- 
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rich  and  another  had  proposed  to  pay  him  therefor  $5,500, 
and  to  enter  into  obligations  for  a  conveyance  of  it  to  llini 
at  any  time  upon  demand,  upon  a  return  of  the  purchase 
price  and  interest  at  the  rat:*  of  six  per  cent,  per  annum, 
and  this  offer  we  infer  to  have  been  subsisting  at  the  date 
of  the  sale. 

In  the  month  of  September,  following  the  conveyance, 
Peter  was  taken  into  custody  by  the  board  of  commission- 
ers of  insanity,  and  committed  by  them  for  treatment  to 
the  hospital  for  the  insane  at  Lincoln,  and  on  the  22d  day 
of  November,  in  the  same  year.  Christian  Gingrich  \\'as  by 
the  county  court  of  the  proper  county  duly  appointed  the 
guardian  of  Peter  and  his  estate,  and  duly  qualified  as 
such.  Within  three  or  four  w(H?ks  after  his  appointment, 
the  guardian  offered  to  rc^fund  to  Rogers  the  purchase* 
price  of  the  land,  with  lawful  Intercast,  and  to  pay  him  the 
value  of  improvements  put  upon  the  place  by  the  latter, 
and  demanded  a  conveyance  to  Ids  ward,  but  met  with  a 
refusal.  Rogers,  however,  avers  that  he  offi^ri^d  to  recon- 
vey,  if  reimbursed  his  expenditures  to  a  slightly  larger 
amount,  and  with  the  highest  legal  rate  of  inten^st,  but 
that  his  offer  was  declined  by  the  guardian.  It  is  not  c(m- 
tended  that,  during  any  of  the  times  liitherto  m(^ntioned, 
Peter's  mental  cai3acity  had  been  permancmtly  r(*stor(*d  to 
him;  nor  has  he  since  been  relieved  from  guardianship, 
although  he  has  been  set  at  large  from  the  custody  of  the 
hospital  for  the  insane. 

This  action  was  begun  by  the  guardian  on  the  25th  day 
of  April,  1901,  to  compel  the  appellee*  Uog(*rs  to  accept  the 
above  mentioned  offer  and  reconvey  the  lands  to  the  ward. 
Thus  far,  this  case  is  in  all  important  particulars  identical 
with  that  of  Dewey  v.  Ally  Ire  ^  37  Neb.  6,  which  establishes 
both  that  the  guardian  has  capacity  to  sue,  and  that  he  is 
entitled  to  recover  upon  the  facts  stated.  But  the  appellee 
seeks  to  distinguish  this  case  in  two  particulars.  The  an- 
swer, although  admitting  th(*  guard ianshi]),  deni(*s  the  in- 
sanity, generally,  and  all(*g(*s  sp(H*ifically  that  on  the  date 
of  the  sale,  July  12,  1898,  Peter  was  of  sound  mind  an<J 
87 
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capable  of  transacting  the  business  in  question.  In  argu- 
ment, counsel  supports  this  allej»ation  by  saying  that  on 
that  (lay  no  one  t(\stifies  to  having  seen  the  vendor,  except 
the  api)ellee  and  a  real  estate  agent,  who  negotiated  the 
sale,  neither  of  whom  saw^  anything  in  his  conduct  which 
led  him  to  susp(H?t  his  sanity,  and  that  no  one  testifies  to 
having  observcnl  any  such  conduct  during  the  entire  month 
of  July,  hence  it  is  contendcnl  that,  although  he  may  have 
bcH^n  insane  l)oth  before  and  after  that  time,  it  may  have 
bivn  that  on  the  day  of  the  sale  he  was  enjoying  a  lucid 
interval.  The  fact  that  he  conveyed,  for  |3,370,  prop- 
erty for  which  he  appears  to  have  had  a  continuing  oflFer  of 
f  5,500,  is  not  siguificant  in  support  of  this  contention  and, 
b(*sid(*s,  it  having  bc^»n  shown,  as  we  said,  by  apparently 
indisputable  testimony,  that  he  had  been  continuously  in- 
sane, both  for  S(»veral  months  pn^viously,  and  for  at  ic^asi 
i\B  great  a  length  of  time  subse<iuently,  we  think  both  the 
natural  and  legal  presumptions  are,  that  his  mental  in- 
capacity throughout  the  period  was  uninterrupted,  and 
that  the  burden  of  proving  a  lucid  interval  by  clear  and 
satisfactory  evidence  is  upon  an  interested  party  claiming 
an  advantage  by  reason  of  it.  We  do  not  think  that  this 
requirement  has  b(*en  met. 

An  attempt  is  also  made  to  distinguish  this  case  from 
Dewey  v.  Ally  ire  ^  supra  ^  by  the  contention  that  the  sale  in 
question  was  ratified,  or  at  Ic^ast  acquiesced  in,  for  such  a 
length  of  time  as  am()unt(Mi  to  an  affirmance  of  it.  The 
mental  incapacity  of  the  vendor  continued  uninterruptedly 
from  the  date  of  the  conveyance  until  the  22d  day  of  Niv 
vembcT  following,  when  his  affairs  were  put  in  the  hands 
of  a  guardian  who  has  not  since  been  discharged  from  his 
trust.  Whether,  since  the  latter  date,  he  has  recovered 
the  normal  use  of  his  mental  faculties,  is  much  disputed 
in  the  record,  but  in  our  opinion  is  immaterial.  If  he  has 
done  so  his  legal  status  has  remained  unchanged.  Counsel 
for  the  appellee  cites  us  to  no  authority,  and  offers  no  ar- 
gument for  holding  that  a  person  under  guardianship  can 
<^ter  iiito  contracts  or  make  conveyances,  although  act- 
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ually  of  sufficient  natural  capacity  so  to  do.  Manifestly 
such  a  rule  would  lead  to  inextricable  confusion  and  would, 
in  practical  effect,  annul  the  office  and  powers  of  a  guard- 
ian, and  it  follows,  of  necessity,  that  the  ward  can  law- 
fully ratify  or  affirm  no  contract  or  conveyance  which  he 
is  legally  incapacitated  for  making.  The  principal,  if  not 
the  only,  argument  seriously  urged  by  counsel  in  support 
of  the  claim  of  ratification,  is  based  upon  other  grounds. 
At  the  time  the  land  was  conveyed  to  Rogers,  he  gave,  in 
part  payment  therefor  and  as  directed  by  his  vendor,  a 
bank  check  for  |215,  payable  to  the  order  of  the  real  estate 
agent,  out  of  which  the  former  received  flOO,  which  he  de- 
posited in  a  bank,  and  for  which  he  received  a  certificate 
of  deposit  payable  to  his  own  order ;  and  further,  in  part 
payment,  Rogers  executed  his  bank  check  for  f  1,413,  pay- 
able to  the  order  of  Peter,  and  delivered  it  to  him.  The 
guardian,  upon  his  appointment,  found  both  of  these  latter 
mentioned  papers  in  the  possession  of  his  ward.  In  his 
petition  to  the  county  court,  praying  his  appointment  as 
guardian,  he  represented  the  estate  of  Peter  as  consisting 
of  these  documents,  and  also  of  an  interest  in  real  estate 
of  the  value  of  |l,t)00,  having  reference  to  the  land  now  in 
dispute.  After  an  inquiry  the  County  court  was  of  opinion 
and  found  that  the  estate  consisted  of  "notes,  certificates 
of  deposit  and  checks  of  the  probable  value  of  |1,550." 
The  guardian,  shortly  thereafter,  demanded  and  received 
payment  of  these  instruments  and  deposited  the  proceeds 
thereof  in  various  banks,  receiving  in  lieu  thereof  interest 
bearing  certificates,  payable  to  his  own  order,  in  his  offi- 
cial character.  Subsequently,  he  expended  some  |450  of 
these  funds  for  the  maintenance  and  benefit  of  his  ward. 
Counsel  for  the  appellee  insists  that  these  transactions 
amounted  to  a  ratification  by  the  guardian  and  county 
court,  or  what  amounts  to  practically  the  same  thing,  to 
an  election  to  enforce  the  collection  of  the  securities  given 
as  imyment  for  the  land,  and  to  abandon  any  claim  or 
right  to  rescission.  Here,  again,  counsel  fails  to  cite  us 
any  authority  upholding  the  right  or  power  of  the  guard- 
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ian  or  county  court  to  make  such  an  election,  and  it  would 
be  manifestly  an  extremely  objectionable  public  policy 
which  should  vest  such  a  discretion  in  either,  or  both. 
Untrammeled  as  it  would  be,  if  it  should  exist  at  all,  it 
might  frequently  be  employed  by  incompetent  or  dishon- 
est officials  to  the  detriment  and  destruction  of  the  ward's 
estate,  and  once  having  been  exercised  it  would,  as  counsel 
rightly  contends,  be  irrevocable.  We  are  cited  to  section 
27  of  chapter  34,  Compiled  Statutes  (Annotated  Statute 
5397),  as  expressly  conferring  this  power  upon  country 
courts;  but  it  is  quite  evident,  from  the  most  cursory 
reading,  that  the  legislature,  in  enacting  that  section,  did 
not  have  in  mind  the  subject  here  adverted  to.  When  it  is 
said  by  the  authorities  that  courts  of  equity  may  exercise 
the  right  of  election  in  such  cases  no  more  is  meant  than 
that  those  courts  are  the  universal  guardians  of  all  per- 
sons under  disabilities,  and  will  see  to  it,  when  properly 
appealed  to,  that  their  estates  are  conserved,  so  far  as  is 
consistent  with  the  general  rules  of  law  and  with  good 
conscience.  They  would  be  shorn  of  a  most  beneficial  part 
of  their  jurisdiction,  if  their  freedom  of  action  could  be 
hampered  or  taken  away,  at  the  discretion  of  the  very 
officials  and  trustees  whose  conduct  is  frequently  the  sub- 
ject of  investigation  by  them,  whose  transactions  it  is  their 
province  to  supervise  and  control,  and  whose  nonfeasances 
and  misfeasances  they  are  required  to  remedy. 

The  district  court  found  generally  for  the  defendant 
and  dismissed  the  action.  In  our  opinion,  the  judgment  is 
unsupported  by  the  evidence,  but,  if  the  appellee  is  to  be 
reimbursed  his  purchase  price  with  interest,  he  should, 
equitably,  be  called  upon  to  account  for  the  value  of  the 
use  and  occupation  of  the  premises  during  his  possession 
of  them,  as  well  since  as  before  the  trial. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed,  and  that  the  cause  be  remanded  for  a 
further  accounting,  and  for  the  entry  of  u  decree  in  ac- 
cordance with  the  prayer  of  the  petition  and  this  opinion. 

Hastings  and  Oldham,  CO.,  concur. 
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By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed,  and  that  the  cause  be  remanded  for  a 
further  accounting,  and  for  the  entry  of  a  decree  in  ac- 
cordance with  the  prayer  of  the  petition  and  this  opinion. 


Reversed. 


Oborob  Sporer  v.  Thomas  McDbrmott  et  al. 

FnjED  July  3,  1903.    No.  12,203. 

1.  Trial:  Demubbeb.    The  overruling  of  a  demurrer  does  not  prevent  a 

finding,  after  the  evidence  haa  been  taken,  that  there  is  no  cause 
of  action. 

2.  Agreement  to  Mortgage  Crops  Not  Sown:    SPEcmo  Perform ance. 

An  agreement  to  execute,  after  they  are  growing,  a  mortgage  upon 
crops,  may  be  enforced  specifically  in  equity  if  sufllcientiy  definite 
in  its  terms  and  clearly  established,  and  the  situation  of  the 
parties  and  property  is  such  that  justice  and  equity  call  for  such 
a  remedy. 

t. ,    It  is  no  objection  to  such  an  agreement  that  the  crops  re- 
ferred to  were  not  in  being  when  it  was  madow 

Error  to  the  district  court  for  Saunders  county :  Sam- 
uel H.  SoRNBORGER,  DISTRICT  JuDGB.  Reversed  ivith  di- 
rections. 

J.  K.  Van  Demark  and  L.  E.  Oruver,  for  plainti£F  in 
error. 

John  H.  Barry ^  contra. 

Hastinos,  0. 

This  is  an  action  brought  by  the  plaintiff  to  obtain  the 
specific  performance  of  a  rent  contract  to  secure  f275,  the 
rental  of  a  farm  for  one  year  from  March  1,  1900,  by  a 
chattel  mortgage  upon  the  crops  raised  upon  the  farm. 
The  petition  includes  two  causes  of  action,  and  alleges 
removal  of  certain  fixtures  from  the  place,  and  asks  an 
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injunction  against  any  disposition  of  the  crops  or  the  re- 
moval of  the  fixtures. 

The  court  finds,  as  to  the  latter,  that  they  belonged  to 
defendant,  and  plaintiff  had  no  interest  in  them.  Of  this 
finding  no  complaint  is  made.  The  court  finds,  as  to  the 
claim  for  specific  performance  of  the  agreement  to  mort- 
gage and  the  enforcement  of  the  lien  of  such  mortgage, 
that  plaintiff  owned  the  land ;  that  he  leased  it  to  the  de 
fendant,  McDermott,  for  one  year  from  March  22,  1900; 
that  the  latter  joined  in  the  execution  of  the  lease  alleged, 
and  knew  the  contents  of  it;  that  defendant  raised  on  the 
place  the  eighty  acres  of  corn  on  which  the  lien  was  sought; 
that  he  sold  the  corn  to  the  other  defendant,  with  the  pur- 
pose of  defecating  plaintiff's  lien  and  not  in  good  faith; 
that  d(cfeudant,  Hotchkiss,  before  the  purchase  of  the  com 
or  the  payment  for  it,  knew  of  defendant's  intention  and 
fraudulent  purpose,  and  knew  that  plaintiff  claimed  a  lien 
on  the  corn  for  the  rental  of  the  land,  and  is  not  entitled 
to  be  considered  an  innocent  purchaser;  that  the  agreed 
rental  was  $275,  payable  February  1,  1901 ;  that  plaintiff 
never  obtained  possession  of  the  property,  and  that  de- 
fendant at  all  times  repudiated  and  denied  any  liability 
under  the  agrwment  to  mortgage  the  crops,  and  was  at 
the  time  of  the  commencement  of  the  action  wholly  in- 
solvent. The  court  found  as  conclusions  of  law:  First, 
that  the  agreement  in  the  lease  relating  to  the  mortgage 
of  crops  was  too  indefinite  to  warrant  a  decree  of  specific 
performance;  second,  that  it  was  unenforceable,  because 
the  property  was  not  in  existence  when  the  lease  was  made; 
third,  that  the  agreement  carried  no  lien;  fourth,  that  the 
plaintiff  was  entitled  to  no  specific  performance  of  the 
alleged  agreement  to  execute  a  mortgage,  and  dismissed 
plaintiff's  action. 

Subsequently  the  second  and  third  findings  were 
stricken  out,  in  passing  upon  a  motion  for  a  new  trial,  but 
the  motion  itself  was  overruled. 

It  should  be  stated  that  to  the  plaintiff's  petition  a  de- 
murrer  was  filed,  on  the  ground  of  want  of  jurisdiction  of 
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defendant's  person.;  want  of  jurisdiction  of  subject  matter 
of  the  action;  and  that  the  petition  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  This  demurrer  was 
overruled  by  the  court,  and  plaintiff  in  error  now  says 
that  such  action  is  not  consistent  with  the  rendering  of  a 
judgment  for  dismissal,  after  finding  substantially  all  the 
facts  alleged  to  be  true;  and  that  the  decree  is  wrong  be- 
cause of  this  ruling  upon  the  demurrer. 

It  does  not  seem  necessary  to  discuss  this  contention  at 
any  length.  Nothing  is  cited  to  sustain  it  except  the  case 
of  Marvin  v.  W eider ^  31  Neb.  774,  Dolen  v.  Buchanan^  43 
Neb.  854,  and  Kleckner  v.  Turk,  45  Neb.  176.  The  first 
of  these  causes  merely  remarks  that,  in  districts  having 
more  than  one  judge,  any  ruling  made  by  one  of  them  is 
to  be  respected  by  any  other  judge  trying  the  same  case, 
ft  finds  the  several  rulings  first  entered  to  have  been  right, 
md  reverses  the  subsequent  action  as  being  both  wrong 
•ind  contrary  to  the  first  ruling.  The  other  two  cases  in- 
cidentally refer  to  this  one  with  approval,  in  finding  that 
they  presented  no  occasion  for  applying  the  doctrine. 
None  of  them  go  to  the  length  of  holding  that  a  ruling  on  a 
demurrer,  in  the  same  court,  involves  necessarily  an  ad- 
herence to  that  ruling  throughout  the  case,  if  it  is  found 
to  be  wrong.  It  should  merely  be  recognized  as  having 
been  made  and  valid,  until  properly  set  aside.  The  ruling 
upon  the  demurrer,  surely^  can  not  conclude  a  trial  court 
from  passing  upon  the  evidence  in  any  way,  and,  in  this 
instance,  two  causes  of  action  are  found  against  by  the 
trial  court,  and  no  complaint  is  made  as  to  one  of  them. 
The  alleging  of  this  cause  of  action  may  have  led  to  the 
overruling  of  the  demurrer. 

The  real  question  in  this  case  arises  upon  the  first  and 
fourth  conclusions  of  law,  as  found  by  the  court  when  ap- 
plied to  the  agreement  in  question;  that  agreement  is  as 
follows: 

"Sporer  hereby  leases  the  southeast  quarter  section  32, 
town  14,  R.  5,  Saunders  county,  Nebraska,  for  a  period  of 
one  year  from  the  first  day  of  March,  1900,  on  the  following 
conditionfl: 
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"Two  hundred  and  seventy-flve  (275)  dollars,  payable 
on  the  1st  day  of  Peby.,  1901,  drawing  ten  per  cent,  in- 
terest after  maturity,  said  note  to  be  secured  by  a  chattel 
mortgage  on  all  the  crop  planted  and  sown  on  the  above 
described  land,  except  a  small  parcel  of  land  to  be  planted 
to  corn  containing  one  acre,  more  or  less,  and  a  garden 
patch  for  vegetables,  said  mortgage  to  be  executed  as  soon 
as  crops  are  planted  on  or  about  the  10th  day  of  June, 
1900.  Thomas  McDermott  agrees  to  take  good  care  of 
dwelling  house,  other  houses,  barns,  sheds,  granaries,  pens, 
cribs  and  fences  and  return  the  same  in  as  good  condition 
as  they  now  are,  wear  and  tear  and  accidents  excepted, 
and  to  receive  them  as  they  now  are,  except  three  dollars 
repair  on  the  dwelling  house. 

"Signed  this  22d  day  of  March,  1900. 

"Geo.  Sporer^ 

hl8 

"In  presence  of  Thomas   X   MoDermott. 

"J.  K.  Van  Dbmark."  "^^^ 

As  there  was  no  complaint  or  objection  on  the  part  of 
.  the  defendants  to  any  of  the  trial  court's  findings,  and  they 
are  seeking  to  uphold  the  decree,  they  are  concluded  by 
them ;  these  findings  show  that  the  farm  was  rented  to  de- 
fendant, McDermott,  in  accordance  with  this  agreement, 
that  the  agreement  was  for  |275  rent,  and  that  it  was  duly 
executed  by  McDermott  In  all  these  particulars,  the  con- 
tract is  rendered  sufficiently  definite,  by  performance,  by 
each  of  the  parties.  .  The  only  question  is,  whether  or  not 
the  contract  was  definite  and  precise  enough  to  call  for 
its  specific  performance  in  the  single  matter  of  mortgaging 
the  crop.  The  trial  court,  by  implication,  in  its  original 
two  findings,  had  determined  that  there  was  an  agreement 
on  the  part  of  the  defendant  to  mortgage  this  crop.  It 
distinctly  ascertained  the  amount  of  that  mortgage  and 
when  it  was  payable;  the  agreement  is  certainly  specific 
as  to  both  what  was  to  be  secured  and  how,  and  upon  what 
the  security  was  to  be  given.  The  status  of  the  property 
as  found  by  the  court  clearly  warrants  the  interposition 
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of  a  court  of  equity,  if  the  agreement  is  plain  and  distinct 
enough  to  be  specifically  enforced,  in  the  particular  respect 
in  which  performance  was  refused.  The  doctrine  stated 
in  3  Parsons,  Conti*acts  (9th  ed.),  354,  cited  by  plaintiff 
in  error,  seems  clearly  applicable: 

'*The  contract  of  which  performance  is  sought  must  be 
clearly  proved,  and  its  terms  should  be  so  si>€^cific  and  dis- 
tinct as  to  leave  no  reasonable  doubt  of  its  meaning.  But 
the  court  is  bound  by  no  technical  rules  in  this  respect. 
Nor  does  it  greatly  regard  the  form  of  the  contract." 

It  seems  clear  that  plaintiff  was  entitled  to  have  his 
mortgage,  and  to  its  enforcement  as  against  the  defendant, 
McDermott,  and  his  frauduhnit  grantee,  Hotchkiss. 

It  is,  however,  claimed  by  defendants  in  error  that  the 
two  findings,  as  originally  made  by  the  trial  court,  that 
this  agreement  to  mortgage  a  crop  not  yet  planted,  was 
wholly  void,  is  the  true  rule  of  our  state,  and  that  the 
decree  should  be  upheld,  notwithstanding  the  trial  court 
afterwards  struck  out  those  findings.  This  is  asked  on  the 
ground  that  the  decree  is  right,  and  any  want  of  consist- 
ency in  the  findings  and  decree  would  be  error  without 
prejudice. 

It  is  true  that  there  are  sevi^ral  cases  cited  by  the  de- 
fendants in  error  from  this  court,  holding  that  a  mortgage 
upon  property  not  then  in  being  creates  no  lien.  None 
of  these  dc'cisions,  however,  go  so  far  as  to  say  that  an 
agreement  tli(T(»after,  and  when  the  property  shall  be  in 
exii?t(*iice,  to  mortgage  it,  is  invalid,  and  we  do  not  see  how 
such  a  rule  of  law  could  be  sustained.  An  executory  con- 
tract for  the  sale  at  sotii(>  time  in  the  future  of  property 
not  then  in  existence  is  entirely  valid;  indc^^d,  the  right  to 
maktt  it  is  almost  (-{sseiitial  to  the  carrying  on  of  many 
manufacturers'  and  producers'  business.  It  would  seem 
that  if  an  agreement,  at  a  future  date  to  transfer  abso- 
lutelv  the  title  to  prop(*rty  thereafter  to  be  produced,  is 
good  and  valid,  an  agri^emcnt  to  transfer  such  title  con- 
ditionally, and  by  way  of  mortgage  security,  would  be 
equally  good  and  valid,  notwithstanding  that  the  property 
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was  not  at  that  time  in  existence.  Of  course,  if  the  prop- 
erty never  should  come  into  existence,  there  could  be  no 
recovery  of  damages  or  of  specific  performance  of  the 
agreement  to  mortgage  it.  But  where,  as  in  this  ca^e,  it 
did  come  into  existence,  and  all  of  the  circumstances  con- 
templated by  the  agreement  arose,  it  would  seem  that  there 
could  be  no  doubt  of  its  validity.  In  the  recent  and  care- 
fully considered  case  of  Battle  Creek  Valley  Bank  v.  First 
Nat.  Banky  62  Neb.  825,  contracts  of  sale  and  of  mortgage 
are  distinctly  placed  upon  the  same  footing.  It  is,  of 
course,  necessary  in  this  state,  as  there  set  forth,  that,  in 
order  to  create  a  legal  right  in  a  l^al  thing,  there  must  be 
a  le^l  conveyance  of  that  thing,  while  in  existence.  In  a 
court  of  law  an  executory  contract  of  sale  conveys  no  right 
to  the  thing  itself,  but  in  a  court  of  equity,  and  in  an  action 
for  specific  performance,  the  legal  doctrine  would  seem 
out  of  place.  The  action  itself  is  brought  to  supply  and 
obtain  performance  of  the  intervening  act,  which  is  neces- 
sary to  convert  a  mere  contract  right  against  the  promisor, 
into  an  actual  lien  against  the  thing  itself.  As  against 
such  an  action,  where  the  facts  pleaded  and  proved  ren- 
dered this  remedy  appropriate,  and  even  necessary,  it 
would  seem  absurd  to  say  that  the  legal  right  does  not  yet 
exist.  This  action  is  brought  expressly  to  enable  plain- 
tiff to  acquire  it  when  inetjuitably  refused.  It  is  held,  on 
good  authority,  to  apply  to  contracts  relating  to  things 
not  then  in  being.  3  Pomeroy,  Ejuity  Jurisprudence  (2d 
ed.),  sees.  1236,  1237. 

It  is  not  necessary,  however,  in  this  case  to  decide 
\s'hether  or  not  such  an  executory  agreement  is  enforceable 
generally.  It  seems  clear  that  it  must  be  so  as  to  croi>s  on 
land  where  the  agreement  is  to  secure  rent.  At  the  place 
in  Pomeroy's  Equity,  above  cited,  after  stating  that  a  sale 
or  mortgage  of  things  not  in  being  gives  no  legal  title,  he 
excepts  things  which  have  a  potential  existence,  and  in 
the  note  cites  crops  to  be  grown  on  lands  demised  in  con- 
sideration of  such  an  agrin^nent.  A  right  in  such  crops 
under  such  an  agreement,  has  been  so  often  upheld  that  it 
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te  not  necessary  to  cite  cases.  Examples  are  Arqiies  v. 
Wassen,  51  Cal.  620,  21  Am.  Rep.  718,  and  Apperson  d 
Co.  V.  Moore,  30  Ark.  66,  21  Am.  Rep.  170. 

It  appears  that  the  com  crop  was  sold  to  one  who  was 
entirely  aware  of  the  agreement  and  of  the  plaintiff's  claim 
under  it,  and  that  it  brought  about  |800. 

It  is  recommended  that  the  decree  of  the  district  court 
be  reversed  and  the  cause  remanded  with  directions  to 
enter  a  decree  for  the  plaintiff  for  |275  and  interest  at 
seven  per  cent  per  annum  from  February  10,  1901,  and 
costs. 

Day  and  Exrepatbiok,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed  and 
the  cause  remanded  witii  directions  to  enter  a  decree  for 
the  plaintiff  for  |275  and  interest  at  seven  per  cent  per 
annum  from  February  10,  1901,  and  costs. 

Reversed. 

HoLCOMB,  J.,  dissenting.  (Filed  September  17,  1903.) 
The  majority  opinion  in  this  case  provides  an  effectual 
landlords'  lien  law,  in  the  absence  of  statutory  authority, 
and  as  I  view  the  former  utterances  of  this  court,  runs 
counter  to  a  long  line  of  decisions  beginning  with  Lanphere 
r.  Lowe,  3  Neb.  131.  Of  course  it  can  make  no  difference 
with  the  tenant  whether  provisions  for  a  lien  in  favor  of 
his  landlord  for  rents  due  are  incorporated  in  his  contract 
of  lease  or  become  a  part  of  it  by  virtue  of  a  statutory  en- 
actment. In  either  event,  all  of  his  crops,  even  though 
produced  in  the  future,  are  pledged  for  the  payment  of 
rent  and  he  can  neither  use  nor  dispose  of  the  smallest 
part  thereof,  lawfully,  until  the  demands  of  his  landlord 
are  satisfied.  If  all  the  prior  (decisions  of  this  court  are 
to  be  thus  brushed  aside,  it  seems  to  me  that  they  should 
be  squarely  repudiated,  so  that  there  may  be  no  ground 
for  confusion  on  the  part  of  the  bench  and  bar^  or  of  the 
.laity. 
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It  is  said  in  the  opinion  formulated  by  the  commissioner, 
which  is  adopted  by.  the  majority  of  the  court,  that  an 
action  for  specific  performance,  for  the  purpose  of  estab- 
lishing a  lien  on  property  not  in  esse  at  the  time  of  the 
execution  of  the  contract,  is  held,  on  good  authority,  to  be 
maintainable  in  a  court  of  equity;  citing  as  authority  in 
support  thereof  3  Pomeroy,  Equity  Jurisprudence  (2d  ed.), 
sees.  1236,  1237.  This  summary  disposition  of  the  ques- 
tion, involves  no  great  amount  of  labor,  and,  possibly,  is 
the  best  that  can  be  made  of  a  very  troublesome  proposi- 
tion. But  it  is  to  be  not(Hi  that  in  almost  every  decision 
of  this  court  on  the  subject,  a  conflict  in  the  authorities  is 
recognized.    As  is  said  in  Cole  v.  KcfT,  19  Neb.  553: 

"There  is,  to  say  the  least  of  it,  great  confusion  of  the 
authorities  on  the  point  being  considered." 

In  the  language  of  another  who  has  wrestled  with  the 
question : 

"One  might  write  a  volume,  if  inclined,  to  review  all  of 
the  adjudged  cases  on  the  subject."  New  Lincoln  Hotel 
Co.  V.  Shears,  57  Neb.  478,  483. 

Or,  as  stated  by  another : 

"The  question  thus  presented  is  one  upon  which  the  au- 
,  thorities  are  by  no  means  harmonious."    Steele  v.  Ashen- 
felter,  40  Neb.  770. 

My  own  views  of  the  subject  are  stated  at  some  length, 
with  numerous  citations  of  authorities,  in  Broion  v,  Neil- 
son,  61  Neb.  765.  The  mere  assertion,  in  the  majority 
opinion,  that  the  authorities  sanction  the  enforcing  of  an 
equitable  lien  on  property  mortgaged,  or  agreed  to  be 
mortgaged,  which  at  the  time  is  not  in  existence,  in  view 
of  the  conflict  of  authority  and  in  the  face  of  the  doctrine 
accepted  and  adopted  by  our  own  prior  decisions,  is  neither 
satisfactory  nor  convincing  to  me. 

An  attempt  is  made  in  the  opinion  to  distinguish  be- 
tween the  case  at  bar  and  the  case  of  Battle  Creek  Val- 
ley Bank  v.  First  Nat.  Bank,  62  Neb.  825,  which  is  too 
subtle  for  my  comprehension.  The  two  cases  are  in  sharp 
conflict,  and  the  attempted  distinction  appears  unsound 
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both  on  principle  and  in  logic.  On  principle,  what  distinc- 
tion can  there  be  drawn  between  an  executory  contract 
to  give  a  mortgage  on  property  not  in  esse  and  provisions 
In  a  mortgage  in  form,  which,  by  its  terms,  undertakes  to 
pledge  property  to  be  acquired  in  the  future?  Both  are, 
so  far  as  such  futui*e  acquired  property  is  concerned,  at 
least,  executory  contracts,  resting  for  a  right  of  enforce- 
ment upon  the  same  legal  and  equitable  principles,  and 
all  the  authorities  I  have  examined  so  regard  and  treat 
them.  In  those  jurisdictions  where  such  contracts  are 
spe<*ifically  enforced,  both  are  held  to  create  no  legal  in- 
terest in  the  property  attempted  to  be  incumbered,  and 
that  an  equitable  lien  only  attaches  when  the  property 
comes  into  existence,  which  will  be  specifically  enforced 
by  a  court  of  equity.  The  form  or  particular  nature  of 
the  agrecMuent  which  it  is  intended  shall  create  a  lien,  say 
the  text-writers,  is  not  material,  for  equity  looks  at  the 
final  intent  and  purpose  rather  than  at  the  form,  and  an 
equitable  lien  will  follow  where  it  appears  that  such  was 
the  intent  of  the  parties.  The  intent  to  give  a  security 
being  clear,  equity  will  treat  tlie  instrument  as  an  execu- 
tory agreement  for  such  security.  In  Ap person  <&  Co.  v. 
MoorCy  30  Ark.  56,  cited  in  the  majority  opinion,  is  collati^d 
a  number  of  authorities,  all  of  which  recognize  a  mort- 
gage of  property  not  in  e^sse,  and  an  agreement  to  mortgage 
such  property  as  being  controlled  by  the  same  equitable 
principles.  If  no  reasonable  distinction  can  be  drawn  be- 
tween a  mortgage  of  property  not  in  existence  and  an 
agreement  to  give  such  a  mortgage,  which  I  contend  can 
not,  then  the  majority  opinion  is  in  conflict  with  the  very 
case  it  seeks  to  distinguish  and  approve.  It  should  be 
berne  in  mind  that  under  our  reformed  system  of  admin- 
istering justice  the  forms  between  actions  at  law  and  suits 
in  equity  are  abolished.  Under  the  blending  of  the  two 
systems,  it  becomes  immaterial  what  the  form  of  the  ac- 
tion is.  Relief  is  to  be  administered,  whether  legal  op 
equitable,  according  to  the  facts  as  disclosed  by  the  plead- 
ings and  the  evidence.    The  distinction^  therefore,  which 
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is  sought  to  be  made  can  have  no  place  in  oup  practice. 
Whatever  relief  either  of  the  parties  is  entitled  to,  should 
be  awarded  regardless  of  the  distinctions  formerly  existing 
between  actions  at  law  and  proceedings  in  equity.  Steele 
r.  Ashcnfclter,  supra.  Alter  v.  Bank  of  Stockham,  53 
Neb.  223. 

Again  it  is  stated,  in  the  opinion,  that  an  equitable  ac- 
tion to  enforce  a  lien  on  such  property  by  virtue  of  an  ex- 
ecutory contract,  is  itself  brought  to  supply  and  obtain  per- 
formance of  "the  intervening  act"  which  is  necessary  to 
convert  a  mere  contract  right  against  the  promisor  into 
an  actual  lien  against  the  thing  itself.  My  conception  of 
the  true  rule  governing  the  rights  of  parties  under  such 
an  agreement  is  and  has  been  altogether  different  I  had 
supposeil  that  "the  intervening  act"  spoken  of  by  the  au- 
thorities regarding  such  executory  contracts  to  make  them 
effective,  was  the  voluntary  act  of  the  promisor,  the  prom- 
ise being,  at  most,  until  such  intervening  act  took  place, 
a  mere  license.  It  had  not  occurred  to  me  that  a  coercive 
decree  of  a  court  of  equity  could  supply  the  place  of  this 
intervening  act,  nor  am  I  yet  convinced  that  it  rightfully 
can.  Lord  Bacon's  maxim  from  which  the  rule  is  deduced, 
is  to  the  effect  that  when  the  grant  of  a  future  Interest  is 
invalid,  yet  a  declaration  precedent  may  be  made  which 
will  take  effect  on  the  intervention  of  some  new  act.  The 
"new  act"  must,  however,  in  all  cases,  come  from  the 
grantor.    In  Broom,  Legal  Maxims,  *482,  it  is  said : 

"A  power  contained  in  an  indenture  to  seize  future 
crops,  if  unexecuted,  would  be  of  no  avail  against  an  ex- 
ecution levied,  as  giving  no  legal  or  equitable  title  to  any 
specific  crops,  yet,  if  the  power  be  subsequently  executed 
by  the  grantee  taking  possession  of  the  then  growing  crops, 
the  seizure  will  be  good  as  against  an  execution  afterwards 
levied ;  for  the  act  done  by  the  grantor  is  sufficient  to  give 
effect  to  the  antecedent  declaration  within  the  s^ope  and 
meaning  of  Lord  Bacon's  maxim." 

The  authorities  also  hold  that  the  license  contained  in 
H  mortgage  conveying  future  acquired  property,  from 
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which  the  right  to  take  possession  of  it  after  it  comes  into 
existence  arisejs  and  which  when  done  satisfies  the  rule  as 
to  the  performance  of  the  new  intervening  act,  is  revocable 
at  the  will  of  the  grantor  and  can  not  be  executed  against 
his  will.  Ghynoweth  v.  Tenney,  10  Wis.  341 ;  Jones,  Chat- 
tel Mortgages  (3d  ed.),  sec.  165.  If  the  license  is  revocable 
at  the  will  of  the  grantor;  if  the  intervening  act  must  be 
voluntarily  performed  by  him,  I  can  not  understand  how  it 
may  properly  be  said  he  may  be  coerced  in  doing  that  which 
is  to  be  done  voluntarily,  or  that  he  may  be  denied  the  right 
to,  at  will,  revoke  a  license  by  which  the  same  act  may  be 
accomplished.  It  is  quite  true  that  if  this  court  should  re- 
pudiate all  that  it  has  heretofore  said  on  the  subject,  and 
hold  to  the  doctrine,  as  is  held  in  some  jurisdictions,  that 
the  mortgaging  of  property  not  in  existence,  or  agreeing 
to  mortgage  tlie  same,  creates  an  equitable  lien  specifically 
enforceable  in  a  court  of  equity  when  the  property  comes 
into  being,  then  the  opinion  is  right;  but  I  maintain  that 
in  this  state,  according  to  all  our  decisions,  such  contracts 
create  neither  a  legal  nor  equitable  lien,  until,  as  the  books 
say,  there  has  been  "a  new  intervening  act,*'  and,  conse- 
quently, the  grantee  in  such  an  instrument  has  no  standing 
either  in  a  court  of  law  or  of  equity.  Brown  v.  Neilson^ 
supra^  and  the  authorities  there  cited. 

The  right  to  enforce  the  lien,  in  the  case  at  bar,  on  the 
crops  of  the  grantor  which  were  planted  and  grown  long 
after  the  execution  of  the  instrument  which  is  the  basis  of 
the  action,  can  be  justified  only  on  the  ground  that  the 
written  instrument  of  lease  operated  as  a  reservation  of 
title,  or  an  interest  therein  in  favor  of  the  landlord  of  the 
demised  premises,  which  can  be  defeated  only  by  a  payment 
of  the  rent  due,  and  this,  I  understand  is  the  view  enter- 
tained by  my  associates,  and  which  led  them  to  adopt  the 
opinion  prepared  by  the  commissioner.  I  readily  concede 
that  a  landlord  may  retain  and  reserve  to  himself  an  in- 
terest in  or  title  to  all  the  crops  grown  on  the  premises 
which  he  has  leased,  by  suitable  stipulations  in  a  lease  con- 
tract with  his  tenant    He  may  reserve  to  himself  a  third 
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or  a  half  of  the  crop  for  his  share  of  the  rents;  and  the  title 
thereto  would  be  his  absolutely,  to  the  exclusion  of  any 
right  which  might  be  asserted  by  the  tenant;  or  he  might 
retain  an  interest  in,  and  title  to,  the  crops  until  the  rental 
was  paid,  by  making  an  agreement  in  the  nature  of  a  con- 
ditional sale;  but  as  I  construe  the  instrument  which  is 
made  the  basis  of  the  present  action,  nothing  of  this  kind 
was  attempted.  What  was  done,  was  to  lease  to  the  tenant 
the  premises  for  a  c&sh  rental,  payable  at  a  stipulated 
time,  each  year,  to  be  evidenced  by  a  note  which  was  to  be 
secured  by  a  chattel  mortgage  on  all  the  crops  planted 
and  sown  on  the  leased  land.  This,  I  construe  to  be  simply 
an  agrc(*ment  for  the  h^ase  of  the  premises  at  a  cash  rental, 
with  th(»  further  agreement  that  the  tenant,  to  secure  the 
rental  tlue  each  year,  will  mortgage  property  which  at  the 
time  w^as  not  in  existence,  either  actually  or  potentially, 
and,  for  that  reason,  the  contract  to  mortgage  created 
neither  a  legal  nor  equitable  lien  on  the  property  agreed 
to  be  mortgaged  after  it  came  into  existence.  The  case  at 
bar  is  to  be  distinguished  fl-oiii  Brown  v.  Neilson^  supra; 
for,  in  the  latter  case,  there  was  no  attempt  to  mortgage  or 
to  agree  to  mortgage,  in  specie,  the  crops  which  were  raised 
on  the  demised  premises,  but  simply  a  provision  that  all 
property,  which  should  be  brought  on  the  premises  during 
the  existence  of  the  lease,  should  be  held  as  security  for  the 
amount  to  be  paid  as  rental.  There  is  nothing  in  that  con- 
tract indicating  an  intention  to  reserve  to  the  landlord  any 
interest  whatever  in  the  crops  grown  on  the  demised  prem- 
ises. The  true  reason  and  sound  doctrine  under  which  the 
landlord  is  permitted  to  hold  the  crops  grown  on  the  leased 
premises,  for  the  rents  due,  is  stated  quite  accurately  and 
succinctly  in  De  Vaughn  v.  Howell^  82  Ga.  336,  14  Adl 
St.  Rep.  162.    Say  the  court: 

"Here  was  a  landlord  who  made  a  rent  contract  with 
his  tenant,  and  the  tenant  not  only  agreed  to  sell  the  crop, 
but  went  further  and  agreed  that  the  title  to  all  the  crops 
made  on  the  farm  should  remain  in  the  landlord  until  the 
landlord  was  fully  paid  for  his  rent  and  all  advances* 
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•  *  *  The  reasoning  upon  which  our  docisions  go  is, 
that  the  owner  of  the  land  being  also  the  owner  of  the  fruits 
OP  products  of  it,  in  parting  with  the  use  of  it  to  another, 
may  make  such  conditions  and  reservations  in  relation  to 
the  land  itself  or  the  products  grown  from  it  as  he  chooses, 
instead  of  parting  with  the  full  right.  The  principle  is  the 
same  as  that  upon  which  conditional  sales  of  personal  prop- 
erty are  upheld." 

I  find  nothing  in  the  leasehold  agreement,  in  the  case 
at  bar,  from  which  it  set^ms  fairly  inferable  that  the  land- 
lord, Sporer,  reserved  any  interest  in  the  crops  grown  on 
the  land  he  leased  to  McDermott,  or  title  thereto,  and  cer- 
tainly there  is  an  entire  absence  of  any  element  of  a  con- 
ditional sale  of  personal  property.  The  majority  opin- 
ion appears  to  me  to  be  in  direct  and  irreconcilable  conflict 
with  the  case  of  the  New  Lincoln  Hotel  Co.  v.  Shears, 
supra.  It  is  to  be  observed  that  the  leiise  of  the  hotel,  in 
the  case  referred  to,  contiiined  a  provision  that  it  should 
operate  as  a  lien  on  all  the  personal  proi)erty  of  the  lessee, 
which  should  be  placed  in  the  hotel  on  the  leased  premises, 
to  secure  payment  of  rent,  whether  then  acquinvl  or  not. 
The  lesscM^s  afterwards  mortgag<^d  the  property,  subject  to 
this  attempted  lien,  but  with  notice  to  the  mortgagees  of 
the  provisions  contained  in  the  lease.  It  was  there  held 
that  the  mortgagees  were  entitled  to  a  superior  lien,  and 
that  the  question  of  notice  in  no  manner  affected  their 
rights.  The  same  rule  should,  I  think,  be  applied  in  the 
present  case.  I  am  of  the  opinion  that  Sporer,  the  land- 
lord, by  his  agreement,  obtain«*d  neither  a  legal  nor  an 
equitable  lien  or  interest  in  the  crops  raiscnl  in  th(*  future 
on  the  demised  premises,  nor  was  there  any  rescTvation, 
interest  or  title  therein  in  the  lan<llord;  and  that  the  judg- 
ment creditor  who  had  levi(d  on  the  property  was  entitled 
to  it  as  against  the  former;  and  the  judgment  of  the  dis- 
trict court  should,  therefore,  be  affirmed.    Hence,  I  dissent. 


38 
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S.  N.  Tayloe,  Shbriff  o^  Hall  County,  Nesbraska,  v. 
Uakle-Haas  Dhug  Company. 

Filed  July  3,  1903.    No.  12,953. 

1.  Beplevin:    Pleading.     An  allegation  of  posseBsion  under  a  chattel 

mortgage,  by  agreement  with  the  mort.gagor,  renders  unnecessary 
any  allegation  of  demand  of  payment  of  demand  notes  secured  by 
the  mortgage,  ia  order  to  show  the  mortgagee's  right  of  possession. 

2.  Chattel  Mortgage:   Fraud.    The  open  and  admitted  inclusion  of  a 

small  claim  on  behalf  of  another  creditor,  in  a  chattel  mortgage 
given  to  secure  bona  fide  indebtedness,  will  not»  of  itself,  render 
such  mortgage  and  possession  fraudulent  and  unlawful  as  against 
attaching  creditors. 

3.  Evidence.    Evidence  held  to  support  finding,  that  the  drug  company 

was  in  actual  possession  under  its  mortgage,  when  the  attach- 
ments  were  levied. 

Ebeob  to  the  district  court  for  Hall  county:    James  N. 
Paul,  District  Judge.    Affirmed. 

Harrison  d  Pearne,  for  plaintiff  in  error. 

Fred  W.  Ashton,  A,  C.  Mayer  and  Willard  A.  Prince^ 
contra. 

Hastings,  C. 

This  action  was  a  replevin  suit  brought  by  the  drug  com- 
pany, plaintiff  below,  claiming  as  mortgagee  in  possession, 
to  r(H*over  a  quantity  of  drugs,  wln<*h  the  sheriff  had  taken 
under  attachment  against  one  D.  E.  Wilcox.  On  June  21, 
Wilcox,  who  had  a  drug  store  in  Wood  River,  gave  a  chattel 
mortgage  to  the  drug  company  to  si»cure  the  payment  of 
two  notes,  one  for  ^68.60,  representing  an  amount  due 
from  Wilcox  to  the  drug  company,  one  for  |15.75  drawn 
in  favor  of  the  drug  company,  but  in  reality  in  settlement 
of  an  account  of  the  Nebraska  Mercantile  Company;  these 
two  claims  were  present(^d  at  the  same  time  and  by  the 
same  attorney ;  and  the  chattiil  mortgage  was  given  to  se- 
cure both  of  them  in  the  drug  company's  name.    The  mt- 
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torney  then,  ostensibly,  put  in  possession  the  witness  D. 

D.  O'Kane  on  behalf  of  the  mortgagee  and  so  left  the 
matter,  with  the  agreement  that  O'Kane  was  to  hold  pos- 
session and  no  proceedings  in  foreclosure  were  to  be  insti- 
tuted for  ten  days,  by  which  time  Wilcox  claimed  he  could 
get  aid  to  liquidate  the  amounts  due  under  the  mortgage. 
The  notes  were  payable  on  demand.  The  drug  company's 
attorney,  Mr.  Ashton,  says  that  he  made  demand  at  once, 
took  possession  and  delivered  such  possession  with  Wil- 
cox's assent  to  O'Kane;  that  Wilcox  objected  to  O'Kane's 
not  being  a  registered  pharmacist,  and  it  was  finally  agreed 
that  O'Kane  should  have  possession  and  control,  but  that 
Wilcox  should  remain  in  attendance,  as  pharmacist. 
June  27,  the  sheriflp  levied  two  writs  of  attachment,  one  for 

E.  E.  Bruce  &  Company  and  the  other  for  Jerry  Bowen, 
or  Jerry  Bowen  &  Company,  on  the  goods  in  question. 
Almost  immediately,  Wilcox  seems  to  have  filed  a  petition 
in  voluntary  bankruptcy,  and,  on  July  10,  he  was  adjudged 
a  bankrupt,  and  sometime  in  August  the  goods  which  had 
been  levied  upon  and  were  still  retained  by  the  sheriff, 
were  set  ofif  to  him,  as  exempt.  In  a  day  or  two  after  such 
allowance  of  exemptions  by  the  trustee  in  bankruptcy,  the 
drug  company  replevied  the  goods  from  the  sheriff  in  the 
county  court  of  Hall  county.  A  trial  was  had  in  that 
court,  and  a  finding  entered  for  the  plaintiff.  An  appeal 
w^as  taken ;  another  trial  had  in  the  district  court,  result- 
ing in  another  judgment  for  the  plaintiff,  rendered  after  a 
trial  to  the  court,  a  jury  being  waived.  From  that  judg- 
ment the  sheriff  brings  error,  and  urges  in  brief  and  argu- 
ment that  the  plaintiff's  petition  and  affidavit  failed  to  dis- 
close a  cause  of  action,  because  plaintiff's  claim  of  owner- 
ship was  by  a  chattel  mortgage  to  secure  notes  payable  on 
demand,  and  neither  petition  nor  afSdavit  contained  any 
allegation  that  demand  had  been  made,  and,  therefore,  it 
is  claimed  that  the  notes  were  not  due.  The  petition  and 
affidavit  both  allege  that  the  notes  were  due,  and  also  allege 
that  the  property  had  been  by  the  plaintiff  reduced  to  pos- 
session, by  agreement  with  Wilcox. 
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It  s<Mfms  clear  that,  even  if  the  allegation  that  the  notes 
were  past  due  should  be  treated  as  a  legal  conclusion,  the 
allegations  that  the  property  had  been  reduced  to  posses- 
sion by  the  plaintiff,  and  that  it  was  in  plaintiff's  pos- 
session at  the  time  the  officer  levied  upon  it,  would  cure 
any  question  as  to  plaintiff's  right  of  possession,  because 
the  mortgage  had  not  matured.  The  only  objection  made 
to  the  sufficiency  of  the  petition  in  this  case  is  after  the 
judgment.  It  does  not  appear  to  have  been  made  at  the 
trial  in  any  way  whatever,  and  defendant's  pleading  was 
a  general  denial.  Under  such  circumstances,  it  would 
seem  that  the  allegation  that  the  notes  were  past  due  and 
unpaid  should  be  held  sufficient.  If  defendant  desired  an 
(»xpress  allegation  as  to  demand,  it  should  have  complained 
by  way  of  motion. 

It  is  also  complained,  that  the  chattel  mortgage  was 
given  to  secure  the  payment  of  two  distinct  debts  due  to 
differ<»nt  parties,  but  the  notes,  like  the  mortgage  itself, 
were  in  favor  only  of  the  plaintiff.  It  is  claimed  that  this 
constitut(Hl  a  secret  trust  in  favor  of  the  undisclosed  cred- 
itor, the  Nebraska  Mercantile  (3ompauy,  and  rendered  the 
mortgage  void,  under  the  ruling  announced  in  Stewart  v. 
Stewarty  36  Neb.  558.  The  rule  there  announced  does  not 
seem  to  us  applicable  to  the  present  case.  In  that  case  the 
trusteeship  of  the  German  bank  was  denied,  and  an  en- 
deavor made  to  claim  that  the  whole  indebtedness  repre- 
sented by  the  mortgage  was  the  bank's.  The  evidence  was 
not  held  sufficient  to  sustain  any  such  contention,  and  the 
mortgage  was  held  fraudulent.  The  main  ground  for  an- 
nulling the  mortgage  in  the  iStewart  case,  was  the  since  dis- 
credited doctrine  of  Bonus  v.  Carter,  20  Neb.  566,  that  such 
mortgag<^s  are  against  the  policy  of  the  state  assignment 
law.  In  the  present  case,  no  claim  was  ever  made  by  the 
drug  company  to  own  the  |15.75  note,  taken  in  its  name 
by  its  attorney.  We  can  not  see  anything  in  the  transac- 
tion fraudulent  or  in  violation  of  the  rights  of  other 
creditors. 

The  real  question  in  the  case  seems  to  be,  as  to  the  act- 
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nality  of  the  possession  claimed  by-  the  drug  company, 
through  its  attorney,  Ashton,  and  through  O'Kane.  Ash- 
ton  and  O'Kane  both  swear  that  full  possession  and  con- 
trol of  these  premises  were  given  to  them,  to  be  held  on 
behalf  of  the  drug  company.  It  ai)pears  from  the  sheriff's 
statement  that,  when  he  went  to  levy  his  attachments,  he 
found  both  O'Kane  and  Wilcox  in  possession,  the  former 
claiming  to  have  entire  control,  and  supported  in  this  . 
claim  by  Wilcox.  There  is  some  testimony  tending  to  show 
that  Wilcox,  during  the  few  days  intervening  between  the 
mortgage  and  the  levy,  sold  some  cigars  from  the  stock 
and  placed  the  money  in  his  pocket.  There  also  appears 
an  arrangement  between  Wilcox,  O'Kane  and  a  wliolesale 
grocer,  named  Porter,  by  which  the  latter  was  permitted 
to  take  out  of  the  stock  thirteen  or  fourteen  l)oxes  of  un- 
opened cigars,  which  he  himself  had  sold  to  Wilcox  and  for 
which  he  had  not  been  paid.  The  cigars  in  the  stock  were 
included  in  the  mortgage.  It  seems  that  it  was  agrc^ed, 
when  O'Kane  was  ostensibly  put  in  possession,  that  Wilcox  * 
should  pay  his  wages.  After  Wilcox  had  filed  his  p(»tition 
in  bankruptcy,  O'Kane  filed  a  claim  for  care  of  the  stock 
during  these  few  days  before  the  levy,  and  it  was  allowed 
and  paid;  but  that  O'Kane  was  acting  on  behalf  of  the 
drug  company  in  such  possession  and  control  as  he  actually 
had,  is  clear  from  the  testimony  of  all  the  parties. 

There  is  evidence,  by  the  attorney  for  the  levying  cred- 
itors, that  on  the  day  before  the  levy  he  visited  the  drug 
store;  found  Wilcox  alone  in  possession  and  behind  the 
counter;  saw  him  sell  five  cents'  worth  of  sulphur  and  put 
the  money  in  his  pocket.  But,  as  before  stated,  it  is  clear 
that,  at  the  time  the  levy  was  made,  Mr.  O'Kane  was  pres- 
ent, and  both  he  and  Wilcox  were  claiming  that  he  held 
possession  on  behalf  of  the  drug  company.  It  is  clear  that 
the  drug  company  was  simply  trying  to  collect  a  bona  fide 
claim.  There  is  nothing  to  indicate  that  it  or  its  attorney 
was  in  any  way  attempting  to  assist  Wilcox  in  any  con- 
cealment of  his  property.  There  was  no  attempt  at  con- 
cealment of  the  fact  that  the  f  15.75  note  belonged  to  the 
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Nebraska  Mercantile  Company,  in  reality;  and  we  are  not 
prepared  to  say  that  the  trial  court's  finding,  that  the 
weight  of  evidence  indicated  that  O'Kane  was  in  actual 
possession  of  the  stock  and  entitled  to  hold  it  for  the  drug 
company  under  the  mortgage  against  these  attachments, 
is  contrary  to  the  weight  of  evidence 

It  is  recoinmend(Hl  that  the  judgment  of  the 'district 
court  be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affumbd. 


Julius  M.  McLeod  et  al.,  appellants,  v.  Lincoln  Medi- 
cal College  op  Cotner  University  et  al.,  appellees. 

Filed  July  3,  1903.    No.  12,913. 

1.  Corporation:   Character  and  Purpose  of  Organization.     The  char- 

acter of  a  corporation  is  determined  from  its  articles  of  incorpora- 
tion and  the  statute  authorizing  its  formation. 

2.  :  .  The  fact  that  an  educational  institution  may  ac- 
quire and  convey  property  necessary  to  the  accomplishment  of  its 
object,  and  may  charge  tuition  for  instruction,  does  not  render 
it  an  Incorporation  for  the  pecuniary  benefit  of  its  members. 

3.  Evidence.     Evidence  examined,  and  held  sufficient  to  sustain  the 

judgment  of  the  trial  court. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  District  Judge.    Affirmed. 

Carrol  S.  Rainholt,  Orpheus  B.  Polk,  Robert  8.  Mockett, 
T.  L.  Norval,  Richard  8.  Norval  and  B.  F.  Norval,  for  ap- 
pellants. 

Addison  Tibbets,  Robert  Ryan,  George  W.  Tibbets  and 
W.  L.  Anderson,  contra. 
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Oldham,  C. 

The  Lincoln  Medical  College  of  Cotner  University  was 
organized  and  incorporated  in  1896,  under  the  provisions 
of  section  15,  chapter  16,  Compiled  Statutes  (Annotated 
Statutes,  4168).  The  object  of  the  corporation,  set  forth 
in  its  articles,  was  to  "carry  on  the  Medical  Department 
of  Cotner  University  in  the  city  of  Lincoln,  Lancaster 
county,  Nebraska;  and  to  establish  schools  of  dentistry 
and  pharmacy  in  connection  therewith."  The  organiza- 
tion had  a  theoretical  capital  stock  of  $50,000,  of  which 
f5,000  was  treated  as  having  been  fully  paid  at  the  time  of 
the  incorporation  of  the  school.  It  appears,  however,  from 
the  testimony  contained  in  the  bill  of  exceijtions,  that  the 
school  was  incorporated  by  a  number  of  physicians,  who 
were  allied  with  the  school  of  medicine  known  as  the  eclec- 
tic school;  that  as  a  matter  of  fact,  no  part  of  the  capital 
stock  was  actually  paid  up  at  the  time  the  articles  of  in- 
corporation were  filed,  but  that  each  of  the  incorporators 
and  stockholders  of  the  institution  undertook  and  agreed 
to  lecture  and  give  instruction  to  the  students  of  the  school 
at  the  rate  of  $6  per  hour,  |1  of  which  was  to  be  paid  in 
cash  and  f5  in  stock.  The  dollar  that  was  to  be  paid  in 
cash  was  procured  by  delivering  scholarships  of  the  value 
of  f  125  to  each  instructor  wlu^n  he  had  earned  that  amount, 
and  permitting  him  to  sell  the  same  to  the  students;  con- 
sequently, under  this  arrangement  the  amount  of  the  capi- 
tal stock  owned  by  each  of  the  faculty  of  the  institution 
stood  for  so  many  hours'  service  as  lecturer  and  instructor 
in  the  institutiim  at  the  rate  of  $5  per  hour.  The  affairs 
of  the  institution  were  conducted  in  this  manner  until 
1901,  at  which  time  three  of  the  instructors  and  stockhold- 
ers of  the  institution  seem  to  have  apostatized  from  some 
doctrinal  points  of  the  faith  taught  by  the  eclectic  school  of 
medicine,  and  to  have  become  impregnated  with  certain 
heretical  theories  taught  by  the  allopathic  or  regular 
school.  This  caused  trouble  and  dissension  in  the  faculty, 
and,  as  the  result,  two  or  three  of  the  professors  were 
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dropped  from  the  roll  of  instructors.  The  dissension  in- 
creased after  this  until  August,  1901,  when,  by  a  three- 
fourtlis  vote  of  the  board  of  directors  of  the  incorporation, 
it  was  dissolved. 

In  the  meantime,  the  Lincoln  iledical  College,  a  new 
corporation,  was  formed  und(»r  the  same  provisions  of  the 
statute*  and  for  the  same  purpose  as  that  of  the  original 
(*ori)orati(m.  This  corporation  was  composed  of  all  the 
members  and  officers  of  the  original  cori)oration,  except  the 
three  dissenters;  when  the  original  association  was  dis- 
8olv(»d,,a  committee  was  appointed  by  the  board  of  direct- 
ors to  appraise  and  \"alue  the  tangible  assets  and  good  will 
of  the  defunct  corporation.  This  they  did,  and  valued  the 
tangible  assets  at  about  $1,400  and  the  good  will  at  |500, 
and,  by  a  unanimous  vote  of  the  board  of  directors,  trans- 
fcTHHl  th(\s(»  assets  to  the  new  corporation,  which  also  as- 
sumed and  agreed  to  give  instruction  to  the  students  own- 
ing scholarships  purchase<l  from  the  old  institution.  The 
new  cor[)oration  entered  into  a  contract  with  Cotner  Uni- 
versity to  continue  its  course  of  instruction  as  an  adjunct 
to  that  institution,  and  opened  its  school  at  the  usual  time 
in  the  year  1901.  Thereafter  the  plaintiffs,  two  of  the 
stockholders  of  the  original  corporation,  instituted  this  ac- 
tion against  the  new  corporation  and  its  officers  and  stock- 
holders, alleging  that  the  transfer  of  the  assets  and  good 
will  of  the  original  corporation  were  fraudulently  made  by 
a  nmjority  of  the  officers  and  agents  of  such  corporation  to 
the  new  corporation,  of  which  they  themselves  were  the 
stockholders  and  perscms  beneficially  interested,  and  that 
such  transfer  was  made  for  an  inadequate  consideration, 
and  for  the  fraudulent  purpose  of  excluding  these  plain- 
tiffs from  participating  in  the  affairs  of  the  corporation, 
and  for  the  purpose  of  destroying  the  value  of  the  stock 
held  by  them.  They  asked  that  the  sale  from  the  original 
corporation  to  the  new  corporation  be  set  aside;  that  a  re- 
ceiver be  appointed  to  sell  the  tangible  assets  and  good  will 
of  the  original  corporation,  and  that  the  new  corporation 
be  enjoined  and  restrained  from  proceeding  to  give  instrue- 
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tion  in  Cotner  University  under  tlie  name  of  the  Lincoln 
Medical  College.     Defendant,  Reynolds,  another  minority 
stockholder  of  the  original  corporation,  filed  a  cross-peti- 
tion, allying  substantially  the  same  matters  set  up  in 
plaintiffs'  petition,  and  joined  in  their  prayer  for  relief. 
The  defendant,  the  Lincoln  Medical  College,  and  the  in- 
dividual stockholders  and  faculty  thereof,  filed  answers  al- 
li^ing  that  the  transfer  from  the  original  corporation  to 
the  new  corporation  was  made  in  good  faith,  for  a  valuable 
consideration,  by  a  three-fourths  vote  of  the  board  of  di- 
rectors of  the  original  corporation ;  that  such  transfer  was 
necessitated  because  of  a  conspiracy  entered  into  by  plain- 
tiffs and  cross-petitioner,  Reynolds,  for  the  purpose  of  de- 
feating the  object  for  which  the  original  corporation  was 
instituted.     Twenty-one  students  of  the  institution,  who 
had  purchased  scholarships  from  the  original  corporation, 
filed  a  cross-petition  on  their  own  behalf  and  on  behalf  of 
forty  others  similarly  situated,  alleging  that  they  had  pur- 
chased scholarships  which  entitled  them  to  a  four-years' 
course  of  instruction,  while  the  plaintiffs  and  cross-peti- 
tioner, Reynolds,  were  stockholders  of  the  original  corpora- 
tion, and  that  the  new  corporation  was  performing  the 
conditions  of  the  contract  entered  into  by  the  old  corpo- 
ration with  them,  and  giving  them  proper  and  orthodox 
instruction,  and  also  alleging  that  it  would  work  an  irrep- 
arable   injury    upon    them,    if    plaintiffs'    petition    were 
granted  and  the  Lincoln  Medical  College  was  restrained 
from  giving  them  further  instruction.     On  issues  thus 
joined,  the  trial  court  found  the  transfer  from  the  old  to 
the  new  corporation  was  made  in  perfect  good  faith  and 
for  an  adequate  consideration,  and  dismissed  the  petition 
of  plaintiffs  and  of  cross-petitioner,  Reynolds,  and  from 
this  order  and  judgment  an  appeal  is  taken  to  this  court 
The  character  of  a  corporation  is  determined  from  its 
articles  of  incorporation  and  the  statute  authorizing  its 
formation.     In  this  case  it  is  apparent  from  both  the  ar- 
ticles of  incorporation  and  the  provisions  of  section  15, 
chapter  16,  Compiled  Statutes,  that  this  organization  is 
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an  educational  and  not  a  "business"  or  "trading  corpo- 
ration" for  the  pecuniary  profit  of  its  members.  While 
incorporated  educational  institutions  may  be  authorized 
to  hold  all  kinds  of  property  acquired  by  purchase,  do- 
nation, devise  or  otherwise,  and  to  convey  the  same  at 
their  pleasure,  they  may  only  do  this  for  the  purpose  of 
accomplishing  the  legitimate  ends  of  the  corporation,  and 
the  fact  that  such  an  institution  may  charge  tuition  for 
instruction,  does  not  change  its  nature  and  make  it  an 
incorporation  for  pecuniary  benefit.  1  Clark  &  Marshall, 
Private  Corporations,  p.  84;  Santa  Clara  Female  Academy 
V.  Sullivan^  116  111.  375.  It  would,  therefore,  follow  that 
the  transfer  of  the  assets  from  the  old  to  the  new  corpora- 
tion in  the  instant  case,  and  also  the  change  of  the  name 
of  the  school,  was  not  a  departure  in  any  sense  from  the 
original  intent  and  purpose  of  the  old  organization.  In 
fact,  the  power  to  make  such  a  change,  when  done  in  good 
faith,  is  anticipatcHl  an<l  authorized  by  section  172,  chapter 
16,  Compll(Hl  Statut(»s  (Annotated  Statutes,  4188). 

An  examination  of  the  t(*stimony  of  the  physicians  and 
instructors  conn(Mt<Hl  with  each  of  the  institutions,  as  well 
as  a  comparison  of  the  articles  of  incorporation  of  each, 
show  that  the  new  is  but  a  reincarnation  of  the  old;  the 
only  change  being  that  extra  precautions  have  been  taken 
in  the  by-laws  of  the  new  to  protect  its  faculty  from  the 
invasion  of  the  schismatics  and  heretics  to  its  established 
medical  faith.  No  question  is  raised  in  this  case  as  to  the 
right  of  plaintiffs  to  exchange  their  proportionate  share 
of  stock  in  the  original  corporation  for  a  like  share  of 
capital  stock  of  the  new  organization.  They  have  not 
asked  for  the  enforcement  of  this  right,  if  it  does  exist.  It 
is  virtually  conceded,  that  the  tangible  property  of  the  ohl 
institution  was  sold  to  the  new  for  its  actual  cash  valua 
The  only  contention  is  that  the  good  will  of  the  old  institu- 
tion should  have  brought  a  gr(*ater  price  than  $500.  With- 
out determining  whethi^r  or  not  the  good  will  of  a  corpora- 
tion of  this  charactc^r' should  be  treated  as  a  commercial 
asset,  it  is  sufficient  to  say  that  all  the  testimony  showed 


Vol.  ed]  JANUARY  TERM,  1903.  555 


McLeod  V.  Lincoln  Medical  College. 


that  the  institution  had  been  run  at  a  loss  to  its  incorpo- 
rators and  stockholders,  with  the  exception  of  such  benefit 
as  they  received  from  their  association  and  investigation 
of  scientific  questions  in  connection  with  their  students. 
Hence  if  the  good  will  of  this  institution  was  treated  as  an 
asset,  its  commercial  value  would  have  to  be  indicated  by 
a  minus  quantity. 

Prom  a  careful  examination  of  the  entire  record,  we  are 
fully  satisfied  with  the  judgment  and  findings  of  the 
learned  trial  court,  and  we  therefore  recommend  that  the 
judgment  be  affirmed. 

Hastings  and  Ames,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  February 
17,  1904.    Judgment  of  district  court  reversed: 

1.  Corporation:  CJontbact.    The  directors  of  a  corporation  can  not  bind 

it  by  contract  with  another  corporation  of  which  they  are  also 
directorSp  and  which  they  represent  in  making  such  contract 

2.  Powers  of  Majority  Stockholders.     The  majority  stockholders  of  a 

corporation  have  no  power  to  exclude  the  minority  stockholders 
therefrom,  by  organizing  a  new  corporation  and  transferring  all 
the  property  and  good  will  of  the  old  to  the  new  corporation,  with- 
out the  consent,  of  the  minority  stockholders. 

3.  Action:     Iixegal  Transfer.     The  minority  stockholders  can  main- 

tain an  action  in  their  own  names  to  set  aside  an  illegal  transfer 
of  all  property  and  good  will  of  the  corporation,  when  such  trans-  , 
fer  is  made  by  the  board  of  directors  of  the  corporation  pursuant 
to  instructions  of  the  majority  of  the  stockholders. 

Sedgwick,  J. 

Upon  reargument  of  this  case,  we  are  satisfied  that  the 
former  opinion  prepared  by  Mr.  Commissioner  Oldham  is 
wrong.  There  can  be  no  doubt  that  the  Lincoln  Medical 
College  of  Cotner  University  was  formed  for  the  personal 
profit  and  emolument  of  its  stockholders,  and  was  a  busi- 
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ness  corporation.  The  authorized  capital  stock  was 
f  50,000,  and  it  was  providtnl  that  a  part  of  this  should  l>e 
paid  for  in  cash,  but  the  larger  part  was  to  be  paid  for  in 
services  of  the  subscribers  to  be  rend(*red  for  the  benefit 
of  the  corporation.  About  one-half  of  the  authorized  capi- 
tal stock  had  been  subscribed  for  and  issued,  and  was  held 
by  individuals  at  the  time  of  the  organization  of  the  new 
corporation.  The  principal  business  of  the  corporation 
was  to  conduct  a  medical  college.  The  evidence  shows  that 
it  was  intended  that  the  college  should  -be  conducted  in 
connec'tion  with  Cotner  University.  The  plaintifiFs  and 
the  interv(*ner,  Dr.  Itc^vnolds,  were  for  several  years  stock- 
holders and  directors  of  the  corporation  and  members  of 
its  medical  faculty.  During  the  first  years  of  its  operation, 
no  questions  seem  to  have  b(*en  raised  in  regard  to  the 
different  schools  of  medicine  whose  tenets  were  being  more 
or  less  inculcated  by  the  different  members  of  the  faculty, 
and  when  such  questions  arose  in  the  faculty,  there  seems 
to  have  b(H»n  a  clash  among  its  members;  some  favoring  one 
particular  school  of  medicine,  but  a  large  majority  favor- 
ing another.  The  majority  seem  to  have  excluded  the 
minority  from  the  faculty,  and  no  reason  appears  from 
the  evidence  for  the  fear,  which  seems  to  have  arisen  in  the 
minds  of  the  majority,  as  to  their  ability  to  control  the 
school  and  to  determine  the  character  of  the  instruction 
to  be  given,  as  well  as  the  personality  of  the  faculty  and 
the  board  of  directors. 

If  we  assume,  as  the  defendants  here  strongly  insist,  that 
the  plaintiffs  and  the  intervener.  Dr.  Reynolds,  had  con- 
spired together  to  control  the  policy  of  the  school,  and  to 
cause  the  faculty,  or  at  least  a  majority  thereof,  to  be 
selected  from  the  particular  school  of  medicine  to  which 
they  belong;  and  if  we  further  assume  that  the  plaintiffs 
and  the  intervener,  Dr.  Reynolds,  were  determined  to  either 
bring  about  such  a  change  in  the  school  or  to  destroy  the 
school  altogether,  still  the  evidence  fails  to  show  that  the 
defendants,  who  were  a  majority  of  the  stockholders  and 
of  the  directors,  as  well  as  the  faculty,  were  not  able  to 
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control  the  corporation  and  its  policies,  and  to  protect  the 
school  from  the  machinations  of  its  enemiejs  by  the  usual 
legal  and  equitable  remedies  invoked  in  such  cases.  If 
they  could  not  so  protect  themselves  and  the  school,  it 
would  still  manifestly  be  unlawful  to  use  the  means  pur- 
sued by  them. 

"A  person  who  is  agent  for  two  parties  can  not,  in  the 
absence  of  express  authority  from  each,  represent  them 
both  in  a  transaction  in  which  they  have  contrary  interests. 

•  *  *  It  follows,  therefore,  that  the  directors,  or  other 
agents  of  a  corporation,  have  no  implied  authority  to  bind 
the  company  by  making  a  contract  with  another  corpora- 
tion which  they  also  represent."  Morawetz,  Private  Corpo- 
rations (2d  ed.),  sec.  528. 

This  principle  of  law  has  been  announced  by  this  court 
in  Fitzgerald  v,  Fitzgerald  &  Mallory  Vonstruction  Co.,  44 
Neb.  463,  491,  and  Miller  v.  Brown,  1  Neb.  (Unof.)  754. 
In  the  opinion  in  the  latter  case  the  following  language  is 
quoted  from  Cook,  Stock  and  Stockholders  (2d  ed.),  sec. 
653: 

"One  of  the  most  frequent  frauds  perpetrated  upon  a 
corporation  and  its  stockholders  is  where  one  or  more  of 
the  directors  purchase  property  from  the  corjwration  di- 
rectly or  indirectly  or  participate  in  the  profits  of  such  a 
purchase.  The  law  is  well  settled  that  a  director's  pur- 
chase of  property  from  the  corporation  is  voidable  at  the 
option  of  the  corporation,  even  though  the  directors  paid 
fully  as  much  as  or  more  than  the  property  is  worth. 

♦  ♦  •  The  corporation  may  reclaim  the  property  upon 
payment  to  the  director  of  the  amount  he  paid  therefor." 
Ind(HHi  the  citation  of  authority  upon  this  proposition  is 
unnecessary,  since  it  is  the  universal  rule  of  all  the  cases. 
The  true  meaning,  as  well  as  the  just  application  of  the 
rule,  is  well  shown  in  10  Cyc.  285,  286,  and  authorities 
cited  in  the  notes. 

The  case  of  OVonner  Mining  &  Mfg.  Co.  v.  Coosa 
Furnace  Co.,  95  Ala.  614,  36  Am.  St.  Rep.  251,  is  con- 
strued by  the  defendants  in  their  brief  aa  authority  for  a 
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different  rule ;  but  it  will  not  bear  such  construction.  It  \b 
merely  held  in  that  case,  as  it  is  in  nearly  all  other  cases, 
that  the  transaction  complained  of  was  not  absolutely 
void,  but  was  voidable;  and  that  creditors  of  the  corpora- 
tion, who  were  not  prejudiced  in  the  collection  of  their 
claims,  by  the  transaction,  could  not  attack  the  transaction 
as  fraudulent  as  to  them,  but  in  order  to  do  so,  must  fur- 
nish proof  of  the  insolvency  of  the  corporation  at  the  time 
of  the  transaction,  or  that  it  was  entered  into  with  intent 
to  hinder,  delay  or  defraud  creditors.  The  language  of 
the  syllabus  is : 

"Such  dealings  are  not  absolutely  void,  but  are  voidable 
at  the  election  of  the  respective  corporations,  or  the  stock- 
holders thereof,  and  they  become  binding  if  acquiesced  in 
by  the  corporations  and  their  stockholders.^^ 

In  the  case  at  bar  the  majority  of  the  stockholders,  for 
the  manifest  purpose  of  getting  rid  of  the  minority  stock, 
organized  a  new  corporation  to  which  they  gave  substan- 
tially the  same  name  as  the  old  one,  the  original  name 
being,  "Lincoln  Medical  College  of  Cotner  University." 
In  the  corporate  name  of  the  new  corporation  they  omitted 
the  words,  "of  Cotner  University,"  but  the  corporation  had 
commonly  been  known  by  the  name  of  Lincoln  Medical 
Collie  and  was  so  styled  even  upon  the  records  of  the 
corporation  itself.  The  incorporators  of  the  new  corpora- 
tion were  not  only  stockholders  of  the  old,  but  also  con- 
stituted in  the  main  its  board  of  directors;  and,  at  the 
meeting  at  which  they  organized  the  new  corporation,  they 
made  arrangements  to  transfer  all  of  the  property,  good 
will,  and  business  of  the  old  corporation  to  the  new.  From 
that  time  until  the  trial  of  this  case  in  the  court  below, 
they  appear  to  have  conducted  the  business  in  the  same 
manner  that  it  had  been  comiucted  under  the  old  corpora- 
tion, there  being  no  change  except  that  the  troublesome 
minority  stockholders  were  not  allowed  to  take  stock  in  the 
new  corporation,  and  the  words,  "of  Cotner  University/^ 
were  dropped  from  the  corporate  name  as  before  stated. 

They  appointed  a  committee  to  fix  the  value  of  the  w- 
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sets,  including  the  property  and  good  will  of  the  old  cor- 
poration, and,  acting  as  the  board  of  directors  for  both 
corporations,  they  made  a  contract  of  salc^  of  this  property 
and  good  will  from  the  old  to  the  n^w  corporation. 
Further  statement  of  the  facts  in  the  case,  as  disclosed  in 
the  evidence,  may  be  found  in  former  opinion.  It  may  be 
that  they  have  accomplished  no  more  by  this  transaction 
than  could  have  been  done  under  the  old  corporation  and  in 
its  name,  but  that  fact  makes  the  more  apparent  the  ille- 
gality of  the  transaction.  It  may  be  that  they  have  acted 
in  good  faith,  with  the  purpose  to  promote  the  best  inter- 
ests of  the  school  they  had  in  charge,  and  that  their  action 
has  been  a  direct  benefit,  not  only  to  the  school  and  to  the 
majority  of  the  stockholders,  but  also  to  the  minority  of 
the  stockholders  themselves  who  are  now  complaining,  but 
this  question  was  not  for  the  majority  to  determine  in  the 
way  that  it  was  determined.  No  man  can  be  compelled 
to  dispose  of  his  stock  in  a  corporation,  or  other  property 
interests,  because,  in  the  judgment  of  the  parties  so  com- 
pelling him,  it  is  for  his  interest  financially  and  otherwise 
so  to  do.  The  trial  court  under  this  evidence  should  have 
found  that  the  attempted  transfer  of  the  property  from 
one  corporation  to  another  was  void  as  against  the  old 
corporation  and  the  minority  stockholders  who  are  now 
complaining;  and  that  these  directors  who  are  now  styl- 
ing themselves  directors  of  the  new  corporation,  and  who 
were,  at  the  time  of  the  transaction  complained  of,  the  di- 
rectors of  the  Lincoln  Medical  College  of  Cotner  Univer- 
sity, are  still  the  directors  of  that  corporation  and  are  con- 
ducting the  business  as  such. 

The  decree  should  have  canceled  the  transfer  of  the  prop- 
erty; and  should  have  fixed  the  right  of  the  Lincoln  Medi- 
cal College  of  Cotner  University  to  said  property  and  good 
will  of  the  college ;  and  should  have  protected  that  corpora- 
tion in  the  exercise  of  its  rights. 

Twenty-one  of  the  students  of  the  Lincoln  Medical  Col- 
lie of  Cotner  University  have  intervened  in  this  case,  and 
have  objected  to  the  appointment  of  a  receiver  to  take 
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charge  of  the  property  of  the  college  as  prayed  for  in  the 
petitions  of  the  plaintiffs  and  the  intervener,  Dr.  Reynolds. 
Their  objection  to  the  appointment  of  such  receiver  is  well 
taken.  It  does  not  appear  that  there  are  any  rights  or 
interests  of  the  plaintiffs  or  intervener,  Dr.  Reynolds,  that 
can  not  be  amply  protected  by  a  court  of  equity  without  ap- 
pointment of  such  receiver,  whereas  it  does  appear  that  the 
appointment  of  a  receiver  to  manage  the  affairs  of  an  edu- 
cational institution  might  be  detrimental  to  the  students 
as  well  as  the  interests  of  the  institution  itself. 

Changes  may  have  intervened  since  the  trial  of  the  case 
in  the  court  below,  making  it  necessary  to  take  further 
evidence  in  order  to  properly  determine  and  protect  the 
interests  of  the  respective  parties. 

The  decree  of  the  district  court  will  be  reversed  and  the 
cause  remandcMl  for  further  proctHnlings  in  accordance  with 
this  opinion. 

Reversed. 

HoLCOMB,  C.  J.,  dissenting. 

While  agreeing  in  the  main  with  what  is  said  in  the  ma- 
jority opinion,  when  considered  as  abstract  propositions 
of  law,  I  can  not  but  feel  that  there  is  a  pronounced  misap- 
plication of  the  legal  principles  enunciated  to  the  record 
and  the  facts  therein  disclosed  in  the  case  at  bar.  The 
corporations,  both  the  old  and  the  new,  are  educational  in 
character,  and  are  not  moneyed  or  business  corporations 
organized  for  pecuniary  profit  in  the  ordinary  acceptation 
of  the  term.  I  think  th(*  most  that  can  be  said  is  that  the 
articles  of  incorporation,  and  the  business  for  which  or- 
ganized, contemi)late  that  the  management  and  conduct  of 
corporate  affairs  sh.ill  be  made  self-sustaining  as  nearly 
as  possible;  and  in  that  sense,  and  as  an  incident  to  its 
main  purpose,  it  may  be  said  to  be  a  business  corporation. 

Its  principal  object  and  chief  aim,  however,  manifestly 
is  to  conduct  a  medical  school  under  the  teachings  and 
fostering  care  of  those  belonging  to  that  branch  of  the 
medical  profession  commonly  called  Eclectics,  afford 
facilities  for  such  as  desire  to  fit  themselves  to  engage  in 


Vol.69]  JANUARY  TERM,  1903.  561 


McLcod  y.  Lincoln  Mcdk-al  College. 


the  practice  of  medicine,  and  thus  enlarge  the  field  of 
action  and  sphere  of  usefulness  generally  of  this  particular 
body  of  the  disciples  of  ^Esculapius. 

The  action  is  one  in  equity.  Plaintiffs  and  the  inter- 
vener, Reynolds,  who  are  appellants  in  this  court,  were 
minority  stockholders  in  the  old  corporation,  and  it  is  al- 
together clear  to  my  mind  that  they  had  conf(^d(*rated  to- 
gether with  a  view  of  thwarting  the  majority  in  furthering 
the  objects  and  purposes  of  the  organization,  and  to  pre- 
vent them  from  accomplishing  the  measure  of  success 
lioped  for  by  those  who  were  sincere  friends  and  supporters 
of  the  undertaking. 

As  evidencing  the  spirit  manif(\sted  toward  the  organ- 
ization, I  quote  briefly  from  a  letter  found  in  the  record 
written  by  one  of  appellants  to  a  prospective  student : 

"The  L.  M.  C.  (Lincoln  Medical  College). is  very  shaky. 

Dr. and  myself  have  employed  three  lawyers,  and  hav(^ 

applicHl  to  the  court  for  a  receiver  to  wind  up  its  affairs, 
sell  what  there  is,  and  pay  its  debts.  The  coUc^ge  owes 
about  |1,500,  with  only  a  few  microscopes  and  chairs  as 
assets.  So  you  see  there  won't  be  much  left  for  the  stock- 
holders.   The  boys  are  scattering  to  different  schools." 

As  a  result  of  the  int(»rnal  troubles  of  the  old  corpora- 
tion, the  organization  of  the  new  was  entered  upon  by 
those  who  were  trying  in  good  faith  to  make*  it  a  success. 
The  alleged  illegal  sale  and  transfer  of  the  assets  and  good 
will  of  the  old  corporation  to  the  new  is  at  most  voidable  at 
the  instance  of  an  injured  party.  The  transaction  is  not 
absolutely  void.  The  appellants  have  suffered  nothing  in 
a  pecuniary  way.  If  they  have  lost  anything  it  is  only  in 
the  infringement  of  a  naked  legal  right.  The  sahi  and 
transfer  of  the  assets  of  the  old  to  the  new  cori)oration  is 
an  accomplished  fact,  and  that  corporation  has  be(Mi  con- 
ducting its  business  for  well  onto  three  years.  Tlie  appel- 
lants framed  their  petition  and  cross-petition  in  the  lower 
court,  and  have  conducted  their  case  thereaft(»r  in  the 
triaf  court  and  in  this  court,  on  the  theory  that  the  old 
corporation  had  outlived  its  day  of  usefulness;  that  it  had 
39  • 


562  NEBRASKA  REPORTS.  [Vol.  69 


McLeod  T.  Lincoln  Medical  College. 


become  incapable  of  accomplishing  the  purposes  for  which 
organized;  that  it  was  disorganized  and  disrupted,  and 
could  not  again  be  placed  on  its  feet  as  a  living,  going  con- 
cern ;  that  a  receiver  should  be  appointed  to  take  charge  of 
its  affairs;  the  transfer  of  the  property  and  assets  from  the 
old  to  the  new  canceled  and  annulled,  and  sold  by  order  of 
the  court;  the  debts  paid,  and  the  surplus,  if  any,  dis- 
tributed to  the  stockholders.  This  is  the  prayer  of  their 
petitions,  and  the  allegations  contained  therein  are  with 
the  view  and  for  the  special  purpose  of  supporting  their 
right  to  the  relief  thus  demanded.  The  briefs  in  this  court 
are  pregnant  with  suggestions  and  assertions  to  the  effect 
that  their  rights  can  be  preserved  and  vindicated  only  by 
a  cancelation  of  the  contract  of  sale  to  the  new  corpora- 
tion ;  a  sale  of  the  corporate  assets  of  the  old,  and  the  wind- 
ing up  of  its  affairs  through  the  appointment  of  a  receiver. 
It  is  said  in  the  majority  opinion  that  no  man  can  be  com- 
pelled to  dispose  of  his  stock  in  a  corporation  or  other 
property  interests  because,  in  the  judgment  of  the  parties 
so  compelling  him,  it  is  for  his  interests  financially  or 
otherwise  so  to  do.  Strictly  speaking,  it  does  not  seem 
to  me  that  this  is  an  accurate  expression  of  a  sound  propo- 
sition of  law.  A  majority  of  a  corporation,  of  course,  may 
ordinarily  and  in  a  proper  case  sell  its  property  and  wind 
up  its  affairs.  They  can  not,  however,  sell  to  themselves, 
in  the  guise  of  a  new  corporation,  in  fraud  of  the  rights 
of  minority  stockholders.  It  does  not  seem  to  me  that 
either  of  these  questions  are  properly  in  this  case.  The 
appellants  want  this  property  sold  and  the  corporate  af- 
fairs terminated.  Their  yearnings  in  this  respect  are  so 
strong  that  it  is  urged  that  this  must  be  done  by  selling 
under  the  hammer,  on  the  auction  block,  at  forced  sale  by  a 
receiver  under  a  decree  of  court.  The  only  difference  be- 
tween them  and  the  majority  stockholders  is  as  to  the 
method  by  which  the  sale  shall  be  accomplished.  They 
are  not  content  to  have  the  property  sold  at  voluntary  sale 
for  all  that  it  is  worth,  but  their  love  of  the  old  corporation 
is  so  great  that,  to  satisfy  them,  the  property  and  good  will 
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must  be  exposed  at  public  vendue,  and  sold  to  the  highest 
bidder  for  cash.  I  am  quite  well  satisfied  that  the  finding 
of  the  trial  court,  that  the  property  and  good  will  of  the  old 
corporation  sold  for  all  it  was  reasonably  worth,  is  amply 
supported  by  the  evidence.  Having  suffered  no  pecuniary 
loss,  and  coming  into  court  in  the  attitude  they  have,  I 
maintain,  as  was  found  by  the  llrial  court,  that  the  appel- 
lants have  no  standing  in  a  court  of  equity.  Were  these 
plaintiffs  in  court  trying  to  preserve  the  old  corporation, 
its  property  and  assets  and  maintain  its  integrity ;  have  its 
business  conducted  as  contemplated  by  its  articles  of  in- 
cori)oration  and  in  furtherance  of  the  corporate  aims  and 
objects;  and  had  by  suitable  allegations  shown  themselves 
in  good  faith  to  be  endeavoring  to  protect  their  own  rights 
and  those  of  the  corporation,  they  would,  as  I  view  the 
matter,  stand  in  an  altogether  different  light.  To  my 
mind,  they  come  into  court  with  hands  perceptibly  soiled. 

Another  view :  This  school  must  be  affiliated  with  some 
larger  institution.  It  is  incapable  of  standing  alone  under 
the  laws  of  this  state,  without  having  greater  financial 
strength  and  property  than  either  of  the  corporations  has 
yet  attained.  By  mutual  arrangements  with  Cotner  Uni- 
versity this  has  been  accomplished.  The  relationship  of 
the  old  corporation  has  been  terminated.  The  parent  in- 
stitution may  very  properly  sever  its  relations  with  the  old 
because  of  its  internecine  strife,  and  may  very  properly 
refuse  to  renew  such  relations  because  of  the  management 
as  then  conducted;  and  this  court  is  powerless  to  place  the 
old  corporation  upon  the  footing  where  it  stood  in  this 
respect  at  the  time  of  the  transactions  complained  of. 

Again,  a  medical  school  of  this  character  is  in  a  measure 
under  the  control  of,  and  subject  to,  the  approval  of  the 
state  board  of  health  as  to  its  standing,  curriculum,  and 
the  character  and  ability  of  its  faculty,  in  order  that  its 
graduates  may  become  entitled  to  certificates  from  that 
board,  authorizing  them  to  engage  in  the  practice  of  the 
profession  of  medicine.  The  old  corporation  probably  has 
lo8t  the  required  standing  for  such  purposes.    The  new 
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may  be  pivsiiiiuHl  to  ineu«iire  up  to  these  requirements. 
The  student  body  of  tlie  new  corporation,  who  are  inter- 
vc^ners — many  of  them,  perhaps,  nearinj»;  tlie  point  when 
they  expect  to  receive  their  diptomas,  obtain  certificates 
from  the  state  board  of  health  and  engage  in  their  life- 
work — has  intc^rests  in  this  litigation  which  far  outweigh 
any  iniuities  that  can  possibly  be  possc^ssini  by  the  appel- 
lants. By  the  judgment  resulting  from  the  majority 
opinion,  it'  is  proposed  to  cancel  the  transfer  of  the  prop- 
erty and  ass(»ts  of  the  old  corporation  to  the  nmv,  reinstate 
the  ohl  corporation  in  all  of  its  corporate^  rights  and  func- 
tions, and  terminate  the  exist(*nce  of  the  new.  I  do  not 
underst^iud  that  this  court  is  concerned  further  than  to 
determine  whetherj  in  any  event,  the  appellants  are  en- 
titled to  have  the  transfer  annul  1(h1,  and  the  old  corpora- 
tion revivcnl,  to  continue  its  corporate  existence  in  carry- 
ing out  the  objects  of  its  creation.  The  fact  is  that  the 
n(»w  corporation  is  a  dilterent  and  distinct  entity.  New 
blood  has  been  infused  into  it;  different  officers  control  its 
affairs.  A  diffen^ut  faculty  is  at  the  head  of  its  educational 
work,  and  difftTent  individuals  comprise  its  student  body. 
It  has  assumed  contract  obligations  of  the  old;  paid  off  its 
debts,  and  givcni  it  a  cash  consideration  for  its  assets  and 
good  will;  and  surely  it  can  not  be  deprived  of  what  it  has 
thus  acquired,  by  a  court  of  equity  decreeing  a  rescission 
of  the  contract,  without  some  provision  being  made  for  re- 
payment of  the  consideration  thus  passing  from  it  to  the 
old  corporation. 

The  corporate  affairs  of  the  new  organization  have  been 
conducted  now  for  nearly  three  years,  and  it  secerns  to  me, 
as  was  found  by  the  trial  court,  that  the  appellants  are 
absolutely  without  any  equities  entitling  them  to  any  of 
the  relief  which  they  pray  for,  or  which  the  allegations  of 
their  petitions  will  warrant  op  justify  being  extended  to 
them. 

The  judgment  of  the  district  court  should,  in  my  judg- 
ment, be  affirmed,  and  the  judgment  in  this  court  first  en- 
tered adhered  to.    Hence,  I  dissent. 
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Louis  N.  Andersen  et  al.  v.  Anders  P.  Andersen. 

Piled  July  3,  1903.     No.  12,819. 

1.  Will:    CJoNSTBUcnoN :     Jurisdiction.     Where   no   trust   Is   created, 

neither  the  executor,  nor  the  heirs  or  devisees,  who  claim  only  a 
legal  title  in  the  estate,  will  he  permitted  to  come  into  a  court 
of  equity  for  the  purpose  of  ohtaining  a  judicial  construction  of 
the  provisions  of  a  will.  Where  only  purely  legal  titles  are  in- 
volved, equity  will  not  assume  jurisdiction  to  declare  such  legal 
titles,  but  will  remit  the  parties  to  their  remedies  at  law. 

2.  :  :  .  The  district  court  has  no  original  jurisdic- 
tion In  an  action  to  contest  a  will,  or  set  aside  the  probate  of  the 
same. 

3. :   Pbobatb:   Jubisdiction.    The  county  court  has  original  juris- 


diction in  the  probate  of  a  will  and   its  order  admitting  it  to 
probate  is  conclusive,  unless,  by  a  direct  proceeding  by  appeal  or 
otherwise,  it  is  reversed. 
:    Construction.     The  county  court  has  jurisdiction  to  con- 


strue wills  for  the  purposes  of  the  administration  and  settlement 
of  estates.  But  the  construction  of  a  will,  in  such  a  case,  is  for 
the  information  and  benefit  of  the  executor  or  administrator  only, 
in  order  to  advise  him  what  course  to  pursue.  It  will  protect  him 
from  any  charge  of  maladministration  of  the  estate,  but  it  ad- 
judicates nothing  beyond  his  rights  and  liabilities  in  the  execution 
of  his  office;  controversies  between  adverse  claimants,  under  the 
devise,  will  not  be  affected  thereby. 

6.  Petition:  Demurrer.  A  petition  in  which  it  is  alleged  that  the 
plaintiffs  are  the  owners  of  and  have  a  legal  title  to  certain  real 
estate,  describing  it,  that  defendant  by  his  wrongful  acts  has 
cast  a  cloud  on  their  title,  and  which  contains  a  prayer  for  gen- 
eral equitable  relief,  states  a  cause  of  action  and  will  resist  a 
general  demurrer. 

6. :  :  Surplusage.  If  such  petition  contains  other  alle- 
gations aild  demands  constituting  a  cause  or  causes  of  action  over 
which  the  court  has  no  jurisdiction,  such  matters  will  not  render 
It  vulnerable  to  a  demurrer  but  should  bQ  treated  as  surplusage. 

Error  to  the  district  court  for  Howard  county :  James 
N,  Paul,  District  Judge.    Reversed. 

P.  W.  Button,  T.  T.  Bell  and  William  F.  Button,  for 
plaintiffs  in  error. 


Henry  Nunn,  contra. 
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Barnes,  C. 

The  plaintiflfs  commenced  this  action  in  the  district 
court  for  Howard  county.  The  allegations  of  their  petition 
were  in  substance  as  follows :  "That  the  plaintiffs,  Louis 
N.  Andersen,  Ole  Andersen,  and  the  defendant,  Anders  P. 
Andersen,  were  the  sons  of  one  Frederick  Andersen,  and 
his  only  heirs;  that  on  the  7th  day  of  January,  1896,  Fred- 
erick Andersen  executed  his  last  will  and  testament,  and 
afterwards  on  the  7th  day  of  July,  1896,  departed  this 
life;  that  he  was  seized  in  fee  simple  at  the  time  of  his 
death  of  the  north  half  of  the  northwest  quarter  of  sec- 
tion 33,  township  14,  range  11,  in  Howard  county,  Ne- 
braska; that  by  his  said  will  he  bequeathed  all  his  prop- 
erty, both  real  and  personal,  to  his  sons/'  A  certified  copy 
of  the  will  was  attached  to  the  petition  marked  exhibit 
"A."  It  was  further  alleged:  "That  the  plaintiffs  are, 
oach,  the  absolute  owners  of,  and  have  legal  title  to,  an 
undivided  one-third  interest  in  the  said  real  estate,  and 
are  entitled  to  the  immediate  possession  thereof;  that 
they  claim  title  under  the  will  as  probated  in  Howard 
county,  Nebraska,  as  the  same  appears  on  file  in  the  pro- 
bate court  of  said  county,  a  certified  copy  of  which  is  now 
recorded  in  the  recorder  of  deeds'  office  of  Howard 
county,  Nebraska,  Further  said  plaintiffs  claim  title  by 
virtue  of  the  fact  that  they  are  the  legal  heirs  and  sons 
of  Frederick  Andersen,  deceased."  It  wafl  further  al- 
leged: "That  at  the  time  of  the  death  of  Frederick  An- 
dersen, the  plaintiff,  Louis  N.  Andersen,  visited  Howard 
county,  Nebraska,  and  was  shown  by  the  defendant  what 
purported  to  be  a  copy  of  his  father's  will;  that  the 
plaintiffs  learned  afterwards,  in  June,  1901,  that  the  will 
shown  them  by  the  defendant  was  not  a  true  copy  of  the 
will  of  Frederick  Andersen,  deceased;  that  it  purported 
to  bequeath  all  of  the  property  belonging  to  the  deceased, 
both  real  and  personal,  to  the  defendant  Anders  P.  An- 
dersen, the  purported  copy  reading  to  my  son,  Anders  P. 
Andersen,  while  the  true  will  reads^  to  my  sons;  that 
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plaintiff  believed  the  said  defendant  was  acting  honestly; 
that  said  copy  was  a  true  copy  of  his  father's  will,  and 
thereupon  notified  his  brother,  Ole  Andersen,  of  the  fact, 
and  returned  to  his  home  in  Kansas.    That  the  defendant 
petitioned  the  probate  court  of  Howard  county,  Nebraska, 
to  probate  the  will  of  said  Frederick  Andersen,  deceased, 
and  these  plaintiffs  being  nonresidents  of  the  state  of 
Nebraska,  were  constructively  served,  and  the  said  will 
was  probated;  that  the  will  probated  was  the  true  will  of 
Frederick  Andersen,  deceasal;  and  beqiuathed  and  de- 
vised all  of  his  estate,  both  real  and  personal,  to  his  sons; 
(hat  the  defendant  thereupon,  by  fraud  and  deceit,  ob- 
tained a  purported  copy  of  said  will  and  the  probating 
hereof,  which  said  copy  of  the  will  and  the  probating 
hereof  were  false,  and  which  bequeathed  and  devised  the 
property  of  the  said  Frederick  Andersen,   deceased,  di- 
rectly to  his  son ;  said  fraudulent  copy  rea<ling,  to  my  son ; 
.md  fraudulently  procured  the  same  to  be  recorded  with 
the  recorder  of  deeds  of  Howard  county,  Nebraska,  in 
miscellaneous  records,  4,  at  pages  184-6.     All  this  with 
intent  to  cheat  and  defraud  the  plaintiffs  out  of  their 
rights  in  and  to  said  property;  and  that  the  said  forged 
will,  recorded  with  the  recorder  of  deeds,  as  aforesaid,  is 
a  cloud  on  the  plaintiffs'  title  and  the  title  of  each  of 
them;  that  defendant,  Anders  P.  Andersen,  is  made  by 
the  will  executor  thereof,  but  he  failed  to  give  a  bond  and 
take  the  oath  of  oflBce;  but  that  all  claims  presented  were 
paid  out  of  the  personal  estate  of  Frederick  Andersen, 
deceased,  by  the  said  defendant;  that  defendant  claims 
to  be  the  sole  owner  of  the  real  estate  described  in  the 
petition,  by  virtue  of  the  said  forged  will  recorded  with 
the  recorder  of  deeds,  and  also  by  virtue  of  the  true  will, 
he  having  fraudulently  procured  the  probate  court  to 
find  that  he  is  the  sole  legatee  under  the  will;  that  then^ 
ifl  a  dispute  between  plaintiffs  and  defendant  over  the 
construction  to  be  given  the  last  will  and  testament  of 
Frederick  Andersen,  deceased;  that  the  defendant  claims 
that  the  true  will  and  the  one  that  was  probated,  reads, 
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in  the  first  paragraph  of  the  devising  part,  son,  instead  of 
sons.  Defendant  further  claims  that  if  the  will  reads 
son,  instead  of  sons,  that  then  the  following  paragraph 
of  said  will  naming  Anders  P.  Andersen,  executor,  shows 
that  he  is  the  son  designated,  while  the  plaintiffs  claim 
that  if  the  said  will  does  read  son,  instead  of  sons,  then 
said  will  is  void  for  uncertainty."  It  was  further  alleged 
that:  "Frederick  And(»rsen  left  a  considerable  amount 
of  ptTsonal  proptTtj-;  that  said  defendant  Jias  w^rongfuUy 
and  unlawfully  appropriated  all  of  said  property  to  his 
own  use,  and  has  failed  and  refused  to  divide  the  same 
with  these  plaintiffs  according  to  the  terms  of  the  will, 
or  under  the  law,  if  the  will  be  void  for  uneertainty,  al- 
though he  has  l)(H»n  r<H]uest(Hl  to  do  so;  that  plaintiffs 
each  claim  a  on(»-third  int<*rest  in  said  piTsonal  property 
under  the  will,  and  also  under  the  law,  if  the  will  be  de- 
clared void;  that  the  said  defendant  ha*s  had  the  use  of 
said  real  estate  since  the  death  of  Pre<lerick  Andersen, 
and  has  failinl  and  refused  to  account  to  the  plaintiffs  for 
the  rents  and  profits  of  the  same;  that  the  defendant  has 
paid  the  taxes  on  the  property  since  his  father's  death, 
and  that  the  plaint ifTs  are  ready  and  now  olTer  to  reim- 
burse the  defendant  for  the  taxes  paid  by  him.'' 

Following  these  allegations  the  petition  concludes  with 
a  prayer,  in  substance,  as  follows:  "The  plaintiffs  there- 
fore pray  that  said  wMll  may  be  construed,  and  if  the 
same  be  adjudgc^l  to  read  sons,  that  th(*  same  may  be 
adjudg(Ml  good  in  law,  and  these  plaintiffs  may  each  be 
adjudgcHl  to  have  an  undivided  onc^-third  Intercast  in  the 
above  describcnl  r<>al  estate;  and  if  the  said  will  be  found 
to  r(»ad  son,  that  the  same  may  be  adjudged  void  and  of 
no  elTect  for  unc(*rtainty,  and  that  each  of  these  plaintiffs 

has  an  undivided  one-third  interest  in  the  said  real  estate 

« 

under  the  law.  That  there  may  be  an  accounting  of 
p<Tsonal  property  and  money  left  by  said  Frederick  An- 
(l(TS(»u,  d(H(as(^l,  and  the  rentals  and  profits  accruing 
since  his  demise,  and  the  taxes  paid  by  defendant,  and 
the  expenses  incurred  in  settling  all  just  claims  against 
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the  estate,  that  the  defendant  may  be  adjudged  as  holding 
the  residue  of  said  personal  estate  in  trust  for  the  heirs 
of  Frederick  Andersen,  deceased,  under  the  will ;  or  if  the 
will  be  adjudged  void  for  uncertainty,  then,  under  the 
law,  that  said  forged  will  may  be  stricken  from  the  records 
in  the  recorder  of  deeds'  office  and  adjudged  of  no  effect ; 
that  the  finding  of  the  probate  court  that  Anders  P.  Ander- 
sen is  the  sole  legatee  be  held  void  and  of  no  effect,  and  the 
order  stricken  from  the  records  of  the  recorder  of  deeds ; 
that  if  said  will  be  declartnl  void  for  uncertainty,  that  said 
will  and  the  probate  thereof  be  declared  void  and  of  no 
effect,  and  that  the  same  be  ordered  stricken  from  the 
records  of  the  probate  court,  otherwise  to  remain  in  full 
force  and  effect;  that  each  of  these  plaintiff's  may  be  ad- 
judgeil  to  have  an  undivided  one-third  interest  in  said  real 
estiite,  and  that  they  may  have  the  title  to  the  same  (juieted 
in  fiH*  simple  in  each  of  them;  that  the  defendant  may  be 
adjudged  to  have  only  an  one-third  int<»rest  in  said  real 
estate  and  no  claim  to  the  interest  of  these  plaintiffs; 
that  the  plaintiffs  may  have  general  relief  in  equity  and 
recover  their  costs  of  action.'^ 

The  copy  of  the  will  attache<l  to  the  petition  is  in  such 
a  ccmdition  that  it  is  difficult  to  determine*,  without  ex- 
trinsic evidence,  whether  the  word  in  dispute  is  "son"  or 
"sons/'  To  this  petition  the  defendant  d(»murred  for  the 
following  reasons:  First,  because  the  court  has  no  juris- 
diction of  the  subje<*t  matter  of  the  action;  se<?ond,  be- 
itause  the  jjetitiou  does  not  state  facts  siiffi<*ient  to  consti- 
tute a  cause  of  action  in  favor  of  the  plaintiff's  and  against 
the  defendant.  The  demurn»r  was  snstainiMl,  and  the 
action  dismissed.  The  plaintiffs  thereupon  prosecut(^d 
error  to  this  court,  and  contend  that  the  court  erred  in 
sustaining  the  demurrer  and  dismissing  the  suit. 

>4aintiffs  now  claim,  as  the  basis  of  their  contention, 
that  the  action  was  (me  to  quiet  title  by  persons  out  of 
possession,  and  cite  a  l(«ig  list  of  authoriti(»s  showing  that 
such  an  action  may  be  niaintaintMl.  There  is  no  doubt 
but  that  our  code  provides,  that  an  action  to  quiet  title 
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to  peal  estate  may  be  maintained  by  one  either  in  or  out 
of  possession,  and  this  is  the  only  relief  plaintiffs  are 
entitled  to  in  this  action.    The  allegations  and  prayer  of 
the  petition  fairly  construed  seem  to  constitute  it,  first  of 
all,  an  action  to  construe  a  will ;  and  if  it  is  construed  ac- 
cording to  the  plaintiffs'  contention,  then,  to  set  aside  the 
findings  and  decree  of  the  probate  court  in  construing 
it  for  the  purpose  of  administering  the  estate  of  the  testa- 
tor, and  the  judgment  of  that  court  declaring  that  the 
defendant  was  the  sole  legatee  under  the  will.    It  is  true 
that  the  district  court  has  jurisdiction  in  equity  of  ac- 
tions to  construe  wills,  in  cases  where  a  trust  relation 
exists  by  reason  of  the  terms  of  the  instrument  itself  (3 
Pomeroy,  Equity  Jurisprudence  (2d  ed.),  sec.  1156;  Sel- 
lers V.  Sellers,  35  Ala.  235;  Clark  v.  Clark,  17  Ga.  485; 
Stnihher  v.  Bclsey,  79  111.  307;  Bailey  v.  Briggs.  56  N.  Y. 
407;  Chipman  v,  Montgomery,  63  N.  Y.  221;  Dill  v.  Wis- 
tier,  88  N.  Y.  153;  Collins  v.  Collins,  19  Ohio  St.  469)  and 
to  detoriiiine  the  rights  of  parties  thereunder;  w^hile  the 
county  court  has  exclusive  original  jurisdiction  in  the 
probate  and  contest  of  wills,  and  in  their  construction  fop 
the  purposei?  of  administration  and  settlement  of  estates. 
Section  140,  chapter  23  of  the  Compiled  Statutes,  1901 
(Annotated  Statutes,  5005) ;  Loose  more  v.  Smith,  12  Neb. 
343;  Freenry  v.  First  Nat  Bank,  16  Fed.  433;  Wolf  v, 
Schaeffncr,  51  Wis.  52;  Appeal  of  Schaeffner,  41  Wis. 
260.     In  the  case  at  bar,  no  trust  relation  is  created  by 
the  terms  of  the  will,  and  it  is  alleged  in  the  petition  that 
the  county  court  has  duly  probated  it  and  rendered  its 
decree  construing  that  instrument  for  the  purposes  of 
administration,  and  has  by  its  judgment  declared  the  de- 
fendant to  be  the  only  legatee  thereunder.    This  judgment 
inures  to  the  benefit  of  the  executor  only,  and  informs 
him  what  course  to  pursue.    It  is  sufficient  to  protect  him 
against  any  charge  of  maladministration  of  the  estate. 
It  adjudicates  nothing,  however^  beyond  his  rights  and 
liabilities  in  the  execution  of  his  office.    Controversies  be- 
tween adverse  claimants  under  the  devise  are  in  no  man- 
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nep  affected  thereby.  The  district  court  ha«  no  jurisdic- 
tion in  an  original  action  to  set  aside^  njodify  or  annul 
the  findings  and  judgment  of  the  county  court  on  these 
matters. 

Again,  if  the  plaintiflFs*  contention  as  to  the  proper 
construction  of  the  will  be  not  adopted,  then  they  ask 
the  court  to  declare  it  void  for  uncertainty  in  order  to 
invest  them  with  the  ownership  of  two-thirds  of  the  land 
in  question,  under  the  law  of  descent.  This  amounts  to  a 
proceeding  to  contest  a  will.  The  countj'  court  is  the 
tribunal  of  original  and  exclusive  jurisdiction  over  such 
a  proc(*eding,  and  the  matter  can  only  come  before  the 
flistrict  court  on  appeal  or  error  from  the  judgment  of 
that  court.  However,  under  our  liberal  system  of  plead- 
ing, if  a  petition  contains  allegations  suflBcient  to  entitle 
the  plaintiff  to  any  relief  whatever,  a 'general  demurrer 
thereto  should  be  overruled.  An  examination  of  the 
numerous  and  apparently  conflicting  allegations  and  de- 
mands for  relief,  contained  in  the  petition  in  this  case, 
convinces  us  that  the  plaintiffs  have  alleged  that  they 
have  a  title  to  two-thirds  of  the  land  in  question,  and  are 
the  owners  thereof,  and  of  the  personal  property  and  pro- 
ceeds thereof;  that  defendant  by  procuring  a  forged  will, 
the  probate  thereof,  a  finding  of  the  county  court  thereon 
that  he  is  the  sole  owner  of  the  land  in  question,  and  by 
filing  such  documents  with  the  register  of  deeds  of  the 
county  where  the  land  is  situated,  has  cast  a  cloud  on 
their  title,  which  they  ask  to  have  removed.  It  would 
seem,  to  that  extent,  the  petition  states  a  cause  of  action, 
and  therefore  the  demurrer  should  have  been  overruled; 
and  we  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remand (*!  for  further  proceed- 
ings. 

Albert  and  Qlanville,  CC,  concur. 

By  the  Court:   For  the  reasons  given  in  the  foregoing 
'  opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed. 
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Chicago,  Rock  Island  &  Pacific  Railway  Company  v. 
David  R.  Colby. 

Filed  July  3,  1903.    No.  12,883. 

1.  Common  Carrier:   Fbeiqht  Regulation.    A  railroad  company,  as  a 

oommon  carrierp  may  make  reasonable  rules  and  ree:ulations  for 
the  reception,  carriage  and  delivery  of  freights,  including  the 
dassiflcation  and  suitable  preparation  of  articles  for  shipment; 
and  such  rules  and  regulations  shippers  are  to  conform  to. 

2.  Beasonableness,    Question  of   Law.     The   reasonableness   of  such 

rules,  regulations  and  classification  is  a  question  of  law  for  the 
court;  and  it  is  reversible  error  to  submit  that  question  to  the 
Jury. 

Error  to  the  district  court  for  (Jage  couDty:  Charles 
B.  Letton,  District  Judge.    Reversed. 

W.  F.  Evans,  Alfred  Hazlett  and  Fulton  Jack,  for 
plaintiff  in  error. 

Leonard  W.  Colby,  contra. 

Barnes,  C. 

In  this  action  David  R.  Colby,  the  defendant  in  error, 
sought  to  recover  the  possession  of  a  certain  wagon  de- 
scribed in  his  petition,  from  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company.  Such  proceedings  were  had 
that  the  case  finally  reached  the  district  court  for  Gage 
county ;  where,  on  a  trial  to  a  jury,  a  verdict  was  returned 
in  his  favor  for  the  possession  of  the  property,  and  for 
the  sum  of  |13.80,  damages.  Judgment  was  rendered  on 
the  verdict,  and  the  railway  company  prosecuted  error. 

It  appears  that  one  F.  A.  Matthis  delivered  a  peddler's 
wagon  to  the  Chicago  ft  Great  Western  Railway  Com- 
pany, at  Pearl  City,  Illinois,  to  be  shipped  to  the  defend- 
ant in  error,  at  Beatrice,  Nebraska;  that  ij;  was  trans- 
ported by  the  initial  carrier  as  far  as  its  line  of  road* 
extended,  and  was  there  delivered  to  the  plaintiff  in  error, 
and  was  carried  by  it  to  the  place  of  destination;  that 
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when  the  defendant  called  for  the  wagon  a  dispute  arose 
over  the  freight  charges.  The  amount  claimed  by  the 
plaintiff  was  |13.80,  while  the  defendant  insisted  that 
he  should  be  required  to  pay  the  sum  of  $6.62,  only. 
Efforts  were  made  to  adjust  the  matter  in  dispute,  which 
were  unsuccessful,  and,  ther(mpon,  the  drfendant  re- 
plevied the  wagon,  alleging  that  he  had  tendered  the 
plaintiff  an  amount  suflScient  to  pay  the  proper  freight 
charges.  The  record  discloses  that  he  introduced  some 
evidence  tending  to  show  that  he  had  made  an  inquiry  of 
some  one  in  charge  of  the  plaintiff's  office  in  Beatrice,  to 
ascertain  the  probable  cost  of  transporting  the  wagon 
from  Pearl  City,  Illinois,  to  that  place,  and  had  been 
told  that  it  would  be  about  f  6.62 ;  that  thereupon  he  wrote 
to  Matthis  to  ship  it  to  him.  It  appears  that  when  the 
wagon  Avas  deliven^d  by  Matthis  to  the  Great  Western 
Railway  Company,  it  was  not  crated  or  prepared  for 
shipment  in  the  manner  required  by  the  company's  rules, 
and,  then^fore,  the  charge  for  its  transportation  was 
greater  than  the  rate  cont(*nded  for  by  the  defendant. 
No  rate  was  fixed  by  the  contract  of  shipment,  and  when 
the  plaintift*'s  freight  inspector  saw  the  wagcm  and  as- 
certained its  condition  he  fixed  the  rate  thereon  which 
is  provided  for  by  what  is  called  the  western  classifica- 
tion, and  which  it  appears  ajipUed  to  all  roads  west  of 
the  Mississippi  river,  the  plaintiff  included,  and  directed 
the  agent  of  the  road  at  Beatrice  to  colh^ct  that  rate  from 
the  defendant.  It  also  appears  from  the  evidence  that  if 
the  wagon  had  b**en  crated  according  to  the  regulations 
set  forth  in  the  western  classifi<ation  of  freights,  which 
classification,  together  with  the  rates  pre^scribed  thereby, 
appears  to  have  been  posted  in  the  depots  of  all  said 
roads,  the  cost  of  the  shipment  would  have  b<H-n  |6.62,  but 
for  lack  of  proper  crating  the  rate  was  f  13.80,  the  amount 
claimed  by  the  plaintiff.  There  is  no  conflict  of  evidence 
on  these  questions.  The  plaintiff  claimed  the  right  to 
hold  the  property  until  its  lien  for  the  freight  charges  was 
paid,  while  the  defendant  demanded  its  delivery  on  the 
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payment  of  the  lesser  rate.  This  was  the  real  question 
in  dispute,  and  on  the  trial  the  court  subraittM  the  ques- 
tion of  the  reasonableness  of  the  regulations,  classifica- 
tion and  freight  charges  to  the  jury,  by  the  following- in- 
structions : 

"2.  You  are  instructed  that  every  common  carrier  in 
this  state  is  entitled  to  a  lien  upon  the  property  trans- 
ported by  it  for  the  proper  and  reasonable  freight  charges 
thereupon,  and  that,  unless  you  believe  from  the  evidence 
that  the  plaintiff  has  tendered  to  the  defendant  the  rea- 
sonable and  proper  freight  charges  for  the  shipment  of 
said  goods,  the  defendant  will  be  entitled  to  a  verdict  at 
your  hands.  If,  on  the  other  hand,  you  find  that  the 
amount  which  was  tendered  to  the  defendant  is  the  rea- 
sonable, proper  and  usual  freight  charges  under  the  rules 
and  regulations  which  have  been  introduced  in  evidence 
before  you,  adopted  by  various  railway  companies  adopt- 
ing such  classifications,  and  that  such  regulations  are 
fair  and  reasonable,  then  you  should  find  for  the  plaintiff. 

"3.  You  are  instructed  that  it  is  competent  for  com- 
panies engaged  in  the  business  of  common  carriers  to 
adopt  rules  of  classification  and  tariffs  of  freight  charges 
for  the  carriage  of  goods,  and  that  if  said  classifications 
and  tariffs  are  fair  and  reasonable,  they  are  lawful  and 
proper  and  must  be  recognized  by  persons  transacting 
business  with  such  common  carriers. 

"And  in  this  case  if  you  believe  from  the  evidence  that 
such  regulations  are  fair  and  reasonable  and  that  the 
goods  in  controversy  were,  by  the  terms  and  conditions 
of  the  western  classification  which  has  been  introduced 
in  evidence,  entitled  to  be  shipped  at  one  and  one-half 
times  the  first  class  rate,  at  actual  weights,  then  you 
should  find  for  the  plaintiff.  But  if,  on  the  other  hand, 
you  find  that  the  goods  in  controversy  were  under  the 
rules  of  the  western  classification  entitled  to  be  rated  as 
first  class,  minimum  weight  fiftcten  hundred  pounds,  then 
you  should  find  for  the  defendant." 

That  a  common  carrier  has  a  lien  for  its  proper  freight 
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charges*  on  property  transported  over  its  lines  of  road 
and  may  hold  possession  of  such  property  until  its  lien 
IS  paid,  is  the  settled  law  of  this  state.  It  is  equally  well 
settled  that  on  tendering  the  amount  of  freight  charges 
actually  due  the  carrier,  the  owner  may  replevy  his  goods, 
and  it  is  unnecessary  to  again  refer  to  these  questions. 

The  plaintiff's  first  contention  is,  that  the  court  erred 
in  giving  the  instructions  above  quoted.  A  common  car- 
rier may  make  reasonable  rules  as  to  the  reception,  car- 
riage and  delivery  of  freights;  such  rules  and  regulations 
shippers  are  to  conform  to.  Their  reasonableness  is ,  a 
question  of  law  for  the  court  to  decide.  Rorer,  Railroads, 
227;  Illinois  Central  R.  Co.  t?.  Whittnnorc,  43  111.  420; 
Vedder  v.  Fellows^  20  N.  T.  126;  Tracey  v.  New  York  d 
Harlem  R.  Co.,  9  Bosw.  fN.  Y.)  396.  In  Illinois  Central 
R.  Co.  V.  Whittemore^  supra,  the  court  said : 

"The  circuit  court  left  it  to  the  juiy  to  say  whether  the 
rule  was  reasonable.  This  was  error.  It  was  proper  to 
admit  testimony,  as  was  done,  but,  either  with  or  without 
this  testimony,  it  was  for  the  court  to  say  whether  the 
regulation  was  reasonable,  and,  therefore,  obligatory  upon 
the  passengers.  The  nettessity  of  holding  this  to  be  a  ques- 
tion of  law,  and,  therefore,  within  the  province  of  the  court 
to  settle,  is  apparent  from  the  eonsiilfn-aUon,  that  it  is  only 
by  so  holding,  that  fixed  and  pennau(*nt  regulations  can 
be  established.  If  this  question  is  to  b(*  left  to  juries,  one 
rule  would  be  applied  by  tlunn  today  and  anotli(»r  tomor- 
row. In  one  trial  a  railway  <(mipany  w(mld  be  held  liable, 
and  in  another,  presenting  the  same  question,  not  liable. 
Neither  the  companies  nor  i>asseiigers  would  know  their 
rights  or  their  obligations.  A  fixed  system  for  the  control 
of  the  vast  interests  connected  with  railways  would  be  im- 
possible, while  such  a  system  is  essential  equally  to  the 
roads  and  to  the  public." 

In  the  case  at  bar,  there  was  no  conflict  of  evidence  on 
the  question  as  to  what  the  regulations  were  which  had 
been  fixed  by  the  western  classification  as  to  the  mariner 
of  preparing  the  wagon  in  question  for  shipment.  Neither 
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was  there  any  dispute  as  to  the  rate  fixed  for  its  transpor- 
tatiou,  when  prepared  for  shipment  according  to  said  rules 
and  regulations.  Ther<»fore,  it  was  the  duty  of  the  court 
to  deteniiine,  as  a  uiatt(»r  of  law,  whether  the  regulations 
contaimnl  in  the  classification,  which  was  introduced  in 
evidence,  were  reasonable  or  not;  and  whether  the  sum 
charged  for  transportation  thereunder  was  the  proper 
amount.  If  th(»se  qm^stioiis  are  left  to  the  det(Tmination  of 
juries,  freight  rates  will  soon  reach  a  condition  of  chaos. 
^Vhat  one  jury  might  think  was  reasonable  and  just  an- 
otlier  jury  might  rej(»ct.  And  so  it  would  soon  be  impos- 
sible for  common  carriers  to  4*<mduct  their  business  with 
any  de'^ree  of  fairness  or  uniformity  towards  their  cus- 
tomers. 

Ag  i  1,  it  is  well  known  and  understood  that  railroad 
companies  act  only  through  their  agents;  that  it  is  neces- 
sary for  them  to  adoi)t  rules  and  regulations  for  the  guid- 
ances of  such  agents,  and  it  is  g<»nerally  understood  that 
persons  d(*aling  with  such  corporations  are  to  be  governed 
by  these  rules  and  regulations,  if  fair  and  reasonable.  It, 
ther(*fore,  becom<»s  nec(*ssary  for  the  courts,  as  a  matter  of 
law,  to  determine  the  question  of  the  reasonableness 
th(»reof  in  cast*  of  a  disagrei»ment  betw(*en  the  railroads 
and  their  customers,  because  such  rules  arc  a  part  of  the 
contract. 

For  th(\s(»  reasons,  we  hold  that  the  court  erred  in  giving 
the  instructions  complained  of. 

We  dtH^m  it  unn(*c(*ssary  to  consider  any  of  the  other  as- 
signments of  error.  For  the  giving  of  the  instructions 
above  quot(*d,  we  recomm(»nd  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  fop  a  nev, 
trial. 

Albert  and  Glanville,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

BeVEBS£D. 
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Georgia  A.  Trephagen  bt  al.,  appellees,  v.  City  op 
South  Omaha,  appellant. 

FiucD  JuLT  3,  1903.     No.  12,988.     ^ 

1.  Corporation:  Authority  of  General  Manager.  The  authority  of  a 
general  manager  to  conduct  the  ordinary  business  of  a  corpora- 
tion, organized  for  the  purpose  of  yarding,  feeding  and  taking  care 
of  cattle,  hogs,  sheep  and  horses  consigned  for  sale  to  a  certain 
market,  is  not  broad  enough  to  authorize  him  to  sign  a  petition 
for  paving  a  city  street  and  thus  charge  the  real  estate  of  the 
corporation,  abutting  thereon,  with  the  cost  of  such  improvement. 

2. :    Board  of  Directors.     The  act  of  signing  the  name  of  the 

corporation  to  such  a  petition  is  one  which  falls  within  the  man- 
aging powers  of  the  board  of  directors,  who  are,  by  law  and  by 
its  articles  of  Incorporation,  made  its  managing  agentSw 

S.  Municipal  Corporation:  Street  Improvements:  Burden  of  Proof. 
The  authority  to  perform  such  an  act  must  come  from  the  board 
of  directors;  and  the  burden  is  upon  the  city  which  seeks  to  en- 
force a  special  tax  against  specific  lots  to  pay  for  such  improve- 
ment, to  show  that  the  general  manager  was  duly  authorized  by 
the  corporation  to  sign  such  petition  for  and  on  its  behalf. 

4. :     Special  Assessment:    Notice.    Under  the  statutes  in  force 

In  the  year  1898,  no  special  tax  could  be  assessed  upon  and  made 
a  charge  against  specific  real  estate  in  a  city  of  the  first  class,  to 
pay  for  the  const.'uction  of  a  wooden  sidewalk,  without  the  adop- 
tion of  a  resolution  fixing  the  cost  of  such  construction,  as  a 
special  assessment  thereon,  at  a  meeting  of  the  city  council  ot 
which,  at  least,  ten  days'  'notice  had  been  given  before  holding 
the  same,  or  personal  service  of  notice  thereot  on  the  persons 
owning  or  occupying  the  property  to  be  assessed. 

6. :    .    At  that  time,  cities  of  the  first  class  had  no  power 


to  levy  a  special  tax  on  specific  lots,  for  the  purpose  of  paying 
the  cost  of  removing  garbage  therefrom. 

Appeal  from  the  district  court   for  Douglas  county: 
Charles  T.  Dickinson,  Distiuct  Judge.    Affirmed. 

A.  H.  Murdock,  for  api)cllaut. 

Henry  W.  Pennock,  contra, 

Barnes,  C. 

Geor«i:ia  A.  Tropha.t!:(»Ti,  II.  L.  Wilton,  Miko  Higgins  Jind 
Kornelia  -\'1aniowicz,  ai)p(»HcH»s,  commenced  this  actioij  iiv 
40 
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Ihc  district  court  for  Douglas  county,  to  restrain  the  treas- 
ur(*r  of  the  city  of  South  Omaha  from  collecting  certain 
spcH-ial  taxcH  or  assessments  levied  against  and  upon  cer- 
tain lots  belonging  to  them,  situated  in  said  city;  to  cancel 
the  said  spcn-ial  taxes  and  remov(»  the  cloud,  created  by  the 
assessment  and  hny  thcTCof,  on  their  title  to  said  lots.  The 
petition  alleg(»d,  in  substance: 

That  the  city  had  pr(*t<»nd<Hl  to  assess  certain  special 
taxes  against  th(»ir  spec^itic  projxTty  for  paving,  curbing 
and  guttering  that  part  of  "L''  street  from  th(*  west  end  of 
the  viaduct  to  th(»  west  line  of  33d  stnn^^t,  situated  in  pav- 
ing district  No.  6  of  said  city;  that  prior  to  the  attempted 
passage  and  approval  of  the  ordinance  ordering  said  pav- 
ing, tli(T(*  had  never  lKH*n  tiled  with  the  clerk  of  said  city, 
or  pr(\s(»nt(Ml  to  the  city  council,  a  petition  signed  by  the 
prop(»rty  own(*rs  ri^pri^senting  a  majority  of  the  front  feet 
or  area  wi4liin  th(»  limits  of  said  paving  district,  as  de- 
fined in  said  ordinance;  that  a  paper  called  a  i>etitiou  waii 
filed  with  the  said  cl(Tk  re(iuesting  that  the  street  be  pavwl 
with  Colorado  sandstone  on  six  inches  of  sand;  that  the 
said  paper  was  not  a  p(?tition,  but  was  a  mere  selection  of 
materials,  and  was  not  signed  by  the  owners  of  a  majority 
of  either  the  front  f(*et  or  area  of  the  real  estate  within 
said  district ;  that  there  appears  upon  said  pai)er  the  name 
of  Joseph  Schlitz  Brewing  Company,  Ed.  Ainscow  and  R. 
D.  Mattice,  but  neither  of  said  parties  owned  any  real 
estate  within  said  district  at  the  date  thereof,  nor  at  the 
time  defendant  passed  the  ordinance  ordering  the  said 
street  to  be  paved;  that  there  also  appears  upon  said  paper 
the  luinie  of  the  Union  Stock  Yards  Company,  by  W.  N. 
IJabcock,  G.  M. ;  and  it  was  alleged  in  the  petition  that 
said  Babcock  had  no  authority  to  sign  the  name  of  the 
Union  Stock  Yards  Company,  and  the  same  was  placed 
upon  said  paper  without  the  authority  of  the  said  corpora- 
tion, and  should  not  be  considered  as  a  lawful  signature; 
that  no  other  paper  purporting  to  be  signed  by  property 
owners  in  said  district  was  ever  filed  with  the  clerk, 
or  with  the  city  council  in  connection  with  the  pav- 
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ing  or  curbing  of  said  street,  and  no  other  procee^l- 
ings  were  had  than  those  mentioned  in  the  petition,  in 
connection  with  the  paving  of  said  street,  and  the  assess- 
ment of  the  cost  thereof  on  the  adjacent  and  abutting  prop- 
erty ;  that  the  city  council  failed  to  sit  as  a  board  of  equal- 
ization, and  failed  to  assess  benefits  to  the  property  of  the 
plaintiflFs,  and  failed  to  make  any  finding  of  any  character 
respecting  said  assessment,  and  failed  to  give  notice  of 
said  proposed  equalization  by  publication  for  six  days 
prior  to  said  7th  day  of  January,  1892,  in  any  daily  paper 
of  said  city;  that  by  the  terms  of  a  certain  special  or- 
dinance, No.  32,  large  amounts  of  special  taxes  were  levied 
upon  the  real  estate  of  the  appellcn^s  to  pay  the  costs  of 
said  paving  and  curbing,  and  the  said  ordinance  was  duly 
certified  by  the  city  clerk  to  the  city  treasurer,  and  was 
by  him  entered  upon  the  tax  lists  and  Ixname  and  is  an 
apparent  charge  and  lien  upon  the  plaintilTs'  real  estate, 
but  the  said  assessments  were  null  and  void  for  the  rea- 
sons above  set  forth. 

For  their  second  cause  of  action,  appellees  alleged : 
That  the  city  attempted  to  pass  a  special  ordinance 
numbered  134  by  the  terms  of  which  lot  7,  block  357,  was 
charged  and  assessed  with  the  sum  of  $35.53  for  the  costs 
of  the  construction  of  an  alleged  sidewalk  in  front  of  said 
property;  that,  prior  to  the  passage  of  said  ordinance,  no 
notice  had  been  given  to  the  owners  of  said  property,  and 
no  notice  had  been  published  of  said  prop()s<Kl  assessment; 
that  the  owners  had  never  been  reijuired  to  construct  the 
sidewalk  or  notified  that  a  sid(»walk  had  b(Hm  ordc^rtKl,  and 
had  never  been  given  any  opportunity  to  construct  the 
same,  and  that  all  of  the  proceedings  of  said  city  council 
with  reference  thereto  were  null  and  void. 

For  their  third  cause  of  action  the  appellees  alleged : 
That  the  city  attempted  to  pass,  and,  thereafter,  there 
was  approved  by  the  mayor  of  said  city,  a  special  ordi- 
nance, No.  87,  by  the  terms  of  which  lot  7,  block  357,  was 
charged  and  assessed  with  the  sum  of  $19.64,  as  an  alleged 
garbage  assessment,  for  removing  garbage  from  said  prop- 
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(*rty ;  that  «aicl  proiMTty  was  not  sul)j(»ct  to  an  assessment 
for  reuiovinj;  j^arha^e;  that  there  \ysH  and  is  no  authority 
of  law  for  assessing  sptH^ific  roa\  estate*  in  said  citj'  for  the 
removal  of  garhaj^e,  and  all  of  th(*  aets  of  the  city  council 
in  attenii)ting  to  levy  and  in  U*vying  an  assessment  there- 
for were*  and  are  null  and  void.  The  petition  concluded 
with  a  suitable*  prayer  for  relief. 

The  appellant,  by  its  answer,  denied  each  and  every  al- 
legation contaimnl  in  the  jietition,  exe(*pt  those  expi*essly 
admitt(Ml;  set  up  a  plea  of  the  statute  of  limitations;  and, 
for  a  third  defense,  eontaintnl  matters  supposed  to  crt»ate 
an  equitable  estoppel.  The  rc^ply  was  a  general  denial. 
The  cause  was  duly  tricni,  and  the  court  found  generally 
in  favor  of  the  appelI(H?s  and  rendennl  a  decree  canceling 
the  all(»g(Ml  special  taxt«,  restraining  the  collection  thereof 
and  rcMuoviug  th(*  apparent  cloud  from  the  title  to  the  lots 
describiHl  in  the  petition.  From  this  decree  the  city  ap- 
pealed, and  now  contends  that  the  court  errcMJ  in  its  find- 
ings and  judgment  as  to  each  of  the  several  causes  of  ac- 
tion s(»t  forth  in  the  petition,  and  that  the  evidence  is  not 
sufti(i(*nt  to  sustain  the  decree. 

Th(»  rul(»  is,  that  in  order  to  confer  jurisdiction  upon  a 
city  council  to  (U*der  paving  and  curbing,  and  authorize 
the  ass(»ssm(»ut  of  the*  cost  thereof  against  the  abutting 
r(»al  estate*,  a  p(*tition  therefor  must  be  presented,  signed 
by  the  owners  of  a  majority  of  the  fei»t  frontage  upon  the 
strcM't  to  b(»  thus  improved;  and  this  rule  is  so  well  settled 
in  this  state  that  it  is  unnecessary  to  cite  authorities  in 
support  of  it.  In  fact,  the  appellant  concedes  this  to  be 
the  rule.  It  nmy  be  further  said  that  the  burden  is  on 
the  city  s(H*king  to  enforce  such  a  tax  to  show  that  all  the 
proceedings  made  essential  by  the  statute — which  is  the 
city  charter — leading  up  to  the  special  assessment,  have 
been  strictly  followed;  that  there  is  no  presumption  com- 
ing to  the  aid  of  the  city  which  seeks  to  enforce  the  lien  of 
a  special  tax.  Merrill  v.  i^hicldSy  57  Neb.  78;  Smith  v. 
City  of  Omaha,  49  Neb.  883. 

It  is  a  recognized  rule  of  construction,  especially  ap- 
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plicable  to  actions  of  this  character,  that  those  things 
which  the  law  regards  as  the  substance  of  the  proceedings 
can  not  be  treated  by  the  courts  as  immaterial;  that  the 
record  must  show,  affirmatively,  a  compliance  with  all  the 
conditions  essential  to  a  valid  exercise  of  the  taxing  powet, 
and  that  their  ornission  will  not  be  supplied  by  presump- 
tion. It  therefore  devolved  upon  the  appellant  in  this 
case  to  show  that  the  special  taxes  complained  of  were 
legally  levied. 

It  was  stipulated,  by  the  parties  on  the  trial  in  the  court 
below,  that  the  property  owned  by  the  Union  Stock  Yards 
Company  constituted  a  majority  of  the  feet  frontage  abut- 
ting on  the  street  paved,  consequently  the  validity  of  the 
petition  turns  upon  the  purported  signature  of  tliat  cor- 
poration thereto.  Evidence  was  introduced  by  the  ap- 
pellant which  showed  that  the  Union  Stock  Yards  Com- 
pany was  a  corporation  organized  for  the  purpose  of  con- 
ducting a  general  stock  yards  business ;  that  the  business 
of  said  corporation  was  the  yarding,  feeding  and  taking 
care  of  cattle,  hogs,  sheep  and  horses  that  were  consigiunl 
for  sale  to  the  South  Omaha  market.  It  was  furthc^: 
made  to  appear  that  W.  N.  Babcock,  who  signed  the  nanu; 
of  the  company  to  the  paper  or  petiti'on  in  (piestion,  was 
at  that  time  its  general  manager.  The  appeUant,  recog- 
nizing the  fact  that  it  devolved  upon  it  to  prove  that  Bab- 
cock had  authority  to  sign  the  petition,  introduced  in  evi- 
dence certain  parts  of  the  articles  of  incorporation  under 
which  the  Union  Stock  Yards  Company  was  organized, 
which  we  quote  as  follows : 

"The  affairs  of  this  corporation  shall  be  conducted  by  a 
board  of  directors  of  seven  members,  each  of  whom  shall 
hold  office  for  one  year,  and  until  his  successor  is  elected 
and*  takes  his  seat  at  the  board;  they  shall  elect  a  presi- 
dent, vice-president,  secretary  and  treasurer;  they  shall 
also  appoint  such  superintendents,  managers  and  agents 
as,  from  time  to  time,  shall  be  deemed  necessary  for  the 
transaction  of  the  business  of  this  corporation.  The  board 
<rf  directors,  at  their  regular  meeting  after  each  annual 
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eliHrtion,  shall  elect  by  ballot  a  president,  vice-president, 
and  may  also  elect  a  secretary  and  treasurer,  and  may 
continue  the  then  incumbent  in  office  by  resolution.  The 
board  of  direc»tors  shall  have  the  whole  charge  and  man- 
agement of  the  property  and  effects  of  the  company,  and 
they  may  d(»legate  the  power  to  the  executive  committee  to 
do  any  and  all  acts  which  the  board  is  authorized  to  do, 
except  such  acts  as  by  law,  or  by  these  by-law^s,  must  be 
done  by  the  board  itself.  The  board  shall  have  the  power, 
in  the  abs(»nce  of  the  president  and  vice-president,  to  ap- 
point a  chairman  pro  tempore,  and,  during  the  prolonged 
absence  of  the  president  or  other  officers,  to  appoint  sub- 
stitutes pro  tempore.  The  board  of  directors  shall  pre- 
scribe th(^  duties  and  powers  of  the  secretarj^  and  treas- 
urer, and  all  subordinate  offic(»rs  and  agents,  and  shall 
make  all  needful  rules  and  regulations  not  inconsistent 
with  the  articles  of  incorporation  for  the  transfer  of  stock 
of  the  company,  the  issuing  of  certificates  of  stock,  keep- 
ing th(*  records  and  accounts  of  the  company,  the  manage- 
ment and  disposition  in  particular  of  the  stock,  property, 
(estate  and  effects  of  the  company,  and  shall  have  power 
to  deh^i^ate  authority  to  do  and  perform  specific  acts  not 
inconsistent  with  the  articles  of  incorporation  to  special 
(•<)mmitt(K\s  to  be  appointed  by  the  board  or  presiding  oflB- 
c(T,  at  the  option  of  the  board." 

It  can  not  be  s^iid  that  these  provisions  authorized  Bab- 
cock,  as  general  manager  of  the  corporation,  to  sign  the 
paper  or  petition  in  question.  No  evidence  was  introduced 
to  show,  or  which  tended  to  show,  that  the  board  of  direct- 
ors had  ever  authorized  him  to  do  so.  We  can  not  pre- 
sume that  Babcock  had  power  to  sign  the  petition  and 
thereby  bind  the  corporation.  It  is  true  that  a  corpora- 
tion can  act  only  by  its  agents,  and  the  presumptiwi  is 
that  an  act  pertaining  to  its  ordinary  business,  when  per 
form(*d  by  its  president,  secretary  or  general  manager,  is 
legally  done  and  is  binding  upon  the  corporation,  yet  no 
such  presumption  prevails,  when  the  act  done  by  such 
officers  does  not  fall  within  the  scope  of  the  powers  con- 
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ferred  upon  and  ugually  exercised  by  them  as  part  of  the 
ordinary  business  of  the  corporation.  The  act  of  signing 
the  name  of  a  corporation  to  a  petition  for  the  opening  of 
a  highway  over  its  real  property,  or  the  paving  of  a  street 
abutting  thereon,  whereby  a  special  tax  will  be  assessed 
and  become  a  charge  against  the  property  of  the  corpora- 
tion, is  one  which  falls  within  the  managing  powers  of  the 
board  of  directors,  who  are  by  la^v,  and  by  the  articles  of 
incorporation  in  this  case,  made  the  managing  agents  of 
the  corporation;  and  authority  to  perform  such  an  act 
must  come  from  them.  The  appellant  having  failed  to 
introduce  any  evidence  tending  to  show  that  Babco(*k  was 
authorized  to  sign  the  paper  in  question,  by  the  board  of 
.lirectoi*s  of  the  Stock  Yards  Company,  it  follows  that  the 
;M*tition  or  paper  was  void,  and  conferred  no  authority 
;ipon  the  city  council  to  pave  the  street  and  assess  the  cost 
.  hereof  against  the  abutting  real  estate.  Horse  v.  City  of 
Omaha,  G7  Neb.  426;  Orr  v.  City  of  Omaha,  2  Neb.  (Unof.) 
771;  Mulligan 'V.  Srnith,  59  Cal.  206. 

On  the  question  of  the  equalization  of  the  assessment 
for  paving  and  curbing,  it  appears  from  the  records  of  the 
city  council,  which  are  in  evidence,  that  Friday,  January 
7,  1892,  was  the  time  fixed  for  that  purpose;  no  meeting 
was  held  on  that  day,  but  it  api)ears  that  at  a  mec^ting  held 
on  January  11,  following,  it  was  moved  that  the  council 
sit  as  a  board  of  equalization,  on  January  22  and  23,  1892, 
and  the  motion  was  carried.  It  further  appears  tliat,  at 
the  meeting  of  January  22,  a  recess  was  immediately  taken 
until  January  23,  at  4  o^clock  P.  M.,  and  the  city  clerk  was 
instructed  to  receive  all  complaints  in  writing;  that  on  the 
23d  the  meeting  was  called  to  order  and,  on  a  motion  made 
by  one  of  the  councilmen,  an  adjournment  w^as  taken  to 
January  25,  1892;  that  the  adjourned  meeting,  so  far  as 
the  record  shows,  was  never  held,  and  therefore  the  court 
was  right  in  its  finding  that  no  equalization  of  this  paving 
assessment  had  ever  been  made,  and  that  the  city  council 
never  held  a  proper  meeting  for  that  purpose. 

We  therefore  conclude  that  the  finding  and  judgment  of 
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the  trial  court  as  to  the  paving,  curbing  and  guttering  tax 
must  be  affirmed. 

As  to  the  sidewalk  assessment,  it  appears  that  no  legal 
notice  of  the  nuH'ting  of  the  board  of  equalization  to  make 
such  assessment  was  ever  given  or  published.  The  affi- 
davit made  by  the  publisher  of  the  Daily  Tribune,  the 
newspaper  in  which  publication  was  attempted,  showed 
that  the  notice  of  the  pi^oposed  meeting  for  that  purpose 
was  published  from  October  13  to  October  19,  1898;  and 
it  appears  that  no  other  notice  was  ever  published  or  given 
to  the  appellees.  The  statute  in  force,  at  that  time,  re- 
lating, to  the  construction  of  wooden  sidewalks,  required 
that  the  ass(»ssin(»nt  to  pay  the  cost  thereof,  should  be 
made  by  the  city  council,  at  any  mei^ting,  by  a  resolution, 
fixing  the  cost  of  the  construction  or  repairs  of  such  work 
along  the  lots  adja(*ent  thereto  as  a  special  assessment 
th(»reon,  and  the  amount  charged  against  the  same  which, 
with  the  vote  thereon  by  yeas  and  nays,  was  required  to  be 
sprc^ud  at  large  upon  the  minutes;  it  was  provid(*d  that 
notice  of  the  time  of  holding  such  meeting  and  the  pur- 
pose for  which  it  was  to  be  held,  should  be  publishnl  in 
some  n(»wspai)er  published  and  of  genersil  circulation  in 
the  city,  at  least  t(»n  days  before  holding  the  same;  or,  in 
lieu  tlu*reof,  pt^'sonal  ser\'ice  might  have  Ix^en  made  on  the 
p(TS(ms  owning  or  occupying  the  property  to  be  assessed. 
The  appeal  Ian  t  failed  to  show  that  personal  service  was 
ever  uuide  on  th<^  appellees,  and  it  appearing  that  the  no- 
tice in  question  was  published  only  six  days  instead  of  ten, 
it  follows  that  there  was  no  such  substantial  compliance 
with  th(*  statute  as  would  authorize  the  city  to  levy  the 
special  tax,  for  the  construction  of  the  sidewalk,  com- 
plaincHl  of,  and  make  it  a  specific  charge  on  the  abutting 
real  estate. 

It  further  appears  that  by  special  ordinance,  No.  87,  the 
appellant  levied  a  special  tsLX  amounting  to  f  11.10  on  lot 
7,  block  357,  South  Omaha,  for  the  purpose  of  paying  for 
the  cost  of  n*moving  garbage  therefrom.  The  petition 
charges  that  there  wiis  no  authority  of  law  for  this  special 


Vol..  69]  JANUARY  TERM,  1903.  585 

Michigan  Trust  Co.  v.  City  of  Red  Cloud. 

assessment.  The  trial  court  found  for  the  plaintiffs,  and 
declared  this  tax  void.  We  have  been  unable  to  And  any 
statute  under  which  the  city  of  South  Omaha,  at  that  time, 
might  have  levied  such  an  assessment.  It  is  one  of  the 
elementary  principles  of  taxation  that  the  power  to  tax 
lies  exclusively  in  the  legislature.  Without  a  special 
legislative  enactment,  no  city,  or  other  municipal  sub- 
division, has  any  right  to  levy  a  tax  or  assessment  upon 
the  property  of  its  citizens.  Cooley,  Taxation  (2d  ed.), 
62,  142. 

The  statute  not  having  conferreil  authority  on  the  city, 
authorizing  it  to  assess  and  levy  a  special  garbage  tax,  and 
make  it  a  specific  charge  on  the  lot  in  question,  we  con- 
clude that  such  tax  was  void.  The  foregoing  questions 
being  the  only  ones  argued  by  counsel  for  the  appellant  in 
his  brief,  no  others  will  be  considered.  -  A  careful  review 
of  the  record  convinces  us  that  the  findings  and  judgment 
of  the  trial  courtvUio  amply  sustained  by  the  evidence  and 
accord  with  well  establish<*d  prii^ciples  of  law.  We  there- 
fore recommend  that  the  judgnu^ut  appealed  from  be 
affirmed. 

Albert  and  Glanvh.le,  C(\,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Mii.'HiGAN  Trust  Company,  Executor  of  the  Estate  of 
John  W.  Moon,  Dkukased,  kt  al.,  appellants,  v. 
City  of  Red  Cloud,  api^ellee. 

Filed  July  3,  1903.    No.  12,272. 

1.  Appeal:  Presumptions.    The  usual  presumptions,  in  favor  of  a  find- 

ing of  the  trial  court,  do  not  obtain,  on  appeal  in  an  equity  case. 

2.  ForecloBure:    Petition.    A  bank  Issued  certificates  of  deposit  which 

were  guaranteed   by  its   directors,  and   secured   by   tnist  deeds 
given  by  the  guarantors  and  a  stockholder  on  their  individual 
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property;  the  guarantors  giving  trust  deeds  to  secure  the  pay- 
ment  of  the  certificates;  a  petition  filed  by  the  holder  of  one  of 
the  certificates,  for  the  foreclosure  of  the  trust  deed,  given  by 
the  stockholder,  alleges  that  the  plaintiff  recovered  a  judgment 
at  law  against  the  bank,  and  that  an  execution  issued  thereon 
has  been  returned  unsatisfied.  Held,  That  such  allegation  does 
not  relieve  the  plaintiff  from  conforming  to  the  requirements 
of  section  850  of  the  code,  requiring  a  petition  for  foreclosure  to 
state  whether  any  proceedings  at  law  have  been  had  for  the 
recovery  of  the  debt  secured  by  the  instrument  sought  to  be 
foreclosed. 

Appeal  from  the  district  court  for  Webster  county :  Ed 
L.  Adams,  District  Judge.  Former  judgment  vacated  and 
decree  of  district  court  reversed. 

Addison  8.  Tibhets,  Oeorge  W.  Tibhets  and  0.  F.  Morey. 
for  appellants. 

George  R.  Chaney,  contra. 

Albert,  0. 

This  case  is  before  us  a  second  time.  The  former  opin- 
ion is  reported  in  3  Neb.  (Unof.)  722,  where  the  facts  are 
set  forth  at  length. 

1.  As  on  the  former  hearing,  the  sufficiejicy  of  the  peti- 
tion is  assailed  on  the  ground,  among  others,  that  it  fails 
to  comply  with  sections  850  and  851  of  the  code,  which  re- 
quire a  petition  for  the  foreclosure  of  a  mortgage  to  state 
whether  any  proceedings  at  law  have  been  had  for  the  re- 
covery of  the  debt  secured  by  the  mortgage  sought  to  be 
foreclosed.  The  petition  in  this  case  deals  with  the  trust 
deed  as  a  mortgage,  and  the  decree  is  an  ordinary  decree 
of  foreclosure,  hence,  the  sufficiency  of  the  petition  is  to 
be  tested  by  the  rules  governing  pleadings  in  actions 
brought  for  the  foreclosure  of  mortgages. 

The  sections  above  referred  to  are  as  follows : 

Section  850.  "Upon  filing  a  petition  for  the  foreclosure 
or  satisfaction  of  a  mortgage,  the  complainant  shall  state 
therein  whether  any  procc*edings  have  been  had  at  law  for 
the  recovery  of  the  debt  secured  thereby,  or  any  part 
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thereof,  and  whether  such  d(4)t,  or  any  part  thereof,  has 
bec^n  collected  and  paid." 

Section  851.  "If  it  appear  that  any  judgment  has  been 
obtained  in  a  suit  at  law  for  the  money  demanded  by  such 
petition,  or  any  part  thereof,  no  proceedings  shall.be  had 
in  such  case,  unless,  to  an  execution  against  the  property 
of  the  defendant  in  such  judgment,  the  sheriff  or  other 
proper  officer  shall  have  returned  that  the  execution  is  un- 
satisfied  in  whole  or  in  part,  and  that  the  defendant  has 
no  property  whereof  to  satisfy  such  execution  except  the 
mortgaged  premises." 

The  petition  is  wholly  silent  as  to  the  matters  mentioned 
in  the  st^ctions  just  quoted.  It  does,  however,  allege  the 
recovery  of  a  judgment  against  the  banking  company  on 
the  indebtedness  sought  to  be- enforced  in  this  action,  and 
the  return  unsatisfied  of  an  execution  issued  thereon.  In 
the  form<T  opinion  it  was  held  that  such  allegation  was  a 
sufficient  compliance  with  said  sections.  A  reexamination 
of  the  qut»stion  satisfies  us  that  our  former  conclusion  on 
that  qu(»stion  is  wrong.  The  banking  company  was  the 
principal  debtor  and  four  of  the  grantors  under  the  trust 
d(M^ls  guarantors  on  the  certificates.  The  plaintiff  had  a 
renuHly  at  law,  not  only  against  the  principal  debtor,  but 
against  the  grantors.  It  also  had  its  remedy  in  equity 
against  the  trust  property.  The  object  of  section  850  is 
to  prevent  a  crwlitor  from  pursuing  its  remedy  at  law  and 
in  equity  concurrently.  Hargreavcs  v.  Menken,  45  Neb. 
668.  HencH^,  the  allegation  showing  the  ext<*nt  to  which 
the  plaintiff  had  pursucKl  its  remedy  at  law  against  the 
principal  debtor,  falls  far  short  of  showing  that  when 
this  action  was  brought,  the  plaintiff  was  not  proceeding 
by  concurrent  actions  at  law  against  the  gimrantors  of  the 
certificates,  securcnl  by  the  trust  d(^  sought  to  be  fore- 
closed in  this  action;  for  that  reason  the  petition  fails  to 
comply  with  the  requirements  of  that  section.  That  a 
petition  for  the  foreclosure  of  a  mortgage,  which  fails  to 
comply  with  such  requirements,  is  insufficient  to  support 
the  decree  is  settled  by  numerous  authorities,  among  which 
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are  the  following:  Jones  v.  Burtis^  57  Neb.  604;  Kirhy  v. 
Shrader,  58  Neb.  316;  Miller  v.  Nicodemvs,  58  Neb.  352. 

2.  But  there  is  another  question  in  this  case  which  goes 
more  to  the  merits  of  the  controversy,  and  that  is: 
Whether  the  written  directions,  prescribing  the  order  in 
which  the  trust  property  was  to  be  sold,  and  which  ac- 
companied the  trust  deeds  at  the  time  of  their  delivery,  are 
binding  on  the  beneficiaries;  because,  if  they  are,  it  neces- 
sarily follows  that  the  property  of  the  banking  company 
and  of  the  resident  stockholders  should  be  exhausted,  be- 
fore the  plaintiff  in  this  case,  should  be  permitted  to  resort 
to  that  covered  by  the  trust  deed  sought  to  be  foreclosed. 
On  the  former  hearing,  we  resolved  this  question  against 
the  appellant,  on  the  ground  that  there  was  sufficient  evi- 
dence to  support  a  finding  that  such  directions  were  merely 
the  result  of  an  agreement  between  the  grantors,  to  which 
the  beneficiaries  were  not  parties.  The  evidence  which  we 
held  sufficient  to  th^t  end  is  set  out  in  the  former  opinion ; 
an  examination  of  it  will  disclose  that,  so  far  as  it  touches 
the  precise  question  before  us,  it  is  more  in  the  nature  of 
a  conclusion  or  an  opinion  of  the  witness,  as  to  the  legal 
effect  of  the  transaction,  than  of  what  actually  occurred. 

Besides,  its  force  is  somewhat  weakened  by  some  in- 
accuracies in  the  testimony  of  the  witness  taken  as  a  whole, 
which  go  to  show  that  his  recollection  of  the  transaction 
is  not  entirely  clear.  For  example,  he  testifies  that  the 
trust  deeds  were  all  alike,  and  in  no  manner  different  as 
to  their  terms  and  conditions.  The  record  discloses  a  sub- 
stantial difference  between  the  trust  deed  involved  in  this 
case,  and  those  given  by  the  other  grantors.  Again,  he 
testifies  that  the  grantor  under  this  deed  was  a  director 
as  well  as  a  stockholder  of  the  banking  company.  Such 
is  not  the  case;  he  was  merely  a  stockholder.  Standing 
opposed  to  the  testimony  of  tiiat  witness,  is  that  of  two 
other  witnesses,  to  the  effect,  that  the  written  directions 
accompanied  the  trust  deeds  at  the  time  of  their  delivery 
in  escrow,  and  as  part  of  the  same  transaction.  One  of 
these  witnesses  was  the  mayor  of  the  defendant  city  at  the 
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time,  and  the  custodian  selected  to  hold  the  d<»e(ls  in  escrow. 
The  testimony  on  this  point  is  all  in  the  form  of  deposi- 
tions, so  that  the  trial  court  was  in  no  better  position  to 
weigh  it  accurately  than  this  court.  That  being  true,  and 
the  case  being  here  for  trial  dc  novo,  we  cannot  give  full 
force  to  the  usual  presumptions  indulged  in  favor  of  the 
findings  of  a  trial  court  on  conflicting  evidence.  Gibson 
V.  Hammang,  63  Neb.  349.  While  the  testimony  of  none  of 
the  witnesses  on  this  point  is  entirely  clear,  as  to  all  the 
details,  it  conclusively  shows  that  the  written  directions, 
as  to  the  order  in  which  this  property  was  to  be  sold,  were 
delivered  to  the  custodian,  mayor  of  the  defendant  city, 
with  the  trust  deeds  and  as  part  of  the  same  transaction, 
to  be  delivered  .to  the  trustee.  The  fact,  standing  alone 
and  without  explanation,  would  show,  prima  facie,  that 
such  transaction  entered  into  was  a  part  of  the  contract, 
-tind  that  all  prior  negotiations  between  the  parties  had 
been  included  in  the  written  documents,  namely,  the  trust 
deeds  and  the  written  directions,  which  the  parties  had 
settled  upon  as  containing  the  final  propositions,  to  which 
they  had  given  their  assent.  Whatever  may  have  been 
the  prior  negotiations  of  the  parties,  it  is  the  written  con- 
tract actually  delivered,  which  the  plaintiff  seeks  to  en- 
force in  this  action,  and  it  must  accept  it  as  an  entirety, 
or  not  at  all.  Assuming,  th(*n,  that  the  plaintiff  should 
,b€  permitted  to  show  by  parol  testimony  that  it  was  not 
intended  that  the  written  directions  accompanying  the 
deeds  were  to  be  binding  on  it  and  the  other  beneficiaries, 
it  should  be  required  to  establish  that  proposition  by  a 
preponderance  of  the  evidence.  This,  in  our  opinion,  it  has 
failed  to  do.  On  the  contrary,  the  evidence  on  that  ques- 
tion preponderates  in  favor  of  the  appellants.  We  are 
forced  to  the  conclusion,  therefore,  that  the  written  direc- 
tions, for  the  sale  of  the  property  in  the  order  therein  pre- 
scribed, were  a  part  of  the  contract  whereby  the  trust  was 
created. 

The  legal  eflfect,  then,  of  the  power  of  sale  contained  in 
the  trust  deed  in  question,  taken  in  connection  with  those 
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directions,  is  that  the  trustee  is  authorized  to  sell  so  much 
of  the  property  therein  described,  as  may  be  necessary  to 
discharge  the  indebtedness  secured  thereby  and  remaining 
unpaid  after  the  proceeds  of  the  sale  of  the  other  trust 
property  has  been  exhausted.  It  is  only  after  such  other 
property  has  been  exhausted,  that  resort  may  be  had  to 
the  property  in  controversy.  That  such  other  property  has 
not  been  exhausted  is  conclusively  established  by  the  evi- 
dence. It  follows,  therefore,  that  the  decree  of  the  dis- 
trict court  can  not  be  sustained. 

3.  In  view  of  the  recommendation  we  intend  to  make  in 
this  case,  it  is  proper  at  this  time  to  notice  another  feature 
of  the  trust  deed  sought  to  be  foreclosed.  The  power  of  sale 
authorizes  the  trustee  to  sell  so  much  of  the  property,  not 
exceeding  ten  thousand  dollars'  worth,  as  may  be  necessary 
to  pay  the  amount  due  on  the  certificates;  then  follows  a 
provision  to  the  effect  that  the  grantor  shall  be  entitled 
to  a  reconveyance  of  the  property  from  the  trustee,  upon 
the  payment  or  deposit,  by  the  grantor,  of  ten  thousand 
dollars,  "or  so  much  thereof  as  may  be  necessary  to  pay 
his  pro  rata  share  of  the  amount  due  on  the  debt  secured." 
It  is  contended  that  as  there  were  five  parties  who  gave 
security  for  the  payment  of  the  certificates,  the  ^^pro  rata'^ 
share  of  the  appellants'  testator  would  be  one-fifth.  We 
do  not  consider  that  a  proper  construction  of  the  contract 
taken  in  its  entirety.  The  certificates  were  not  guaranteed 
by  the  testator,  and  he  was  not  a  party  to  the  contract  of 
guaranty  indorsed  on  them.  He  merely  pledged  his  prop- 
erty, to  the  extent  of  ten  thousand  dollars'  worth,  for  their 
payment.  Hence,  aside  from  such  liability  as  might  arise 
from  his  being  a  stockholder,  the  certificates  imposed  upon 
him  no  personal  liability.  From  the  transaction,  taken 
as  a  whole,  we  think  it  is  clear  that  by  the  use  of  the  phrase^ 
*^is  pro  rata  share,"  the  parties  did  not  intend  to  convey 
the  idea  that  he  was  to  share  equally  with  the  guarantors 
in  the  payment  of  the  debt.  The  true  construction  of  the 
provisions  of  the  trust  deed  under  consideration  is,  we 
think,  that  the  property  conveyed,  to  the  extent  of  ten 
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thousand  doliai-s'  worth,  should  stand  as  security  for  the 
debt,  and  that  the  grantor  should  be  entitled  to  redeem  at 
any  time,  by  the  payment  of  that  sum  to  the  trustee,  or  such 
sum  as  would  bear  the  same  relation  to  the  debt  remaining 
unpaid  at  the  time  of  redemption,  as  ten  thousand  dollars 
bore  to  the  original  amount  of  the  debt.  It  seems  to  us 
this  is  the  only  construction  that  is  consistent  with  the  rest 
of  the  contract. 

The  conclusion  reached  on  the  second  proposition  dis- 
cussed in  this  opinion  is  not  only  fatal  to  the  decree  of  the 
trial  court,  but  is  an  insuperable  obstacle  to  a  recovery  in 
this  action,  in  the  form  it  is  brought.  But  wc?  do  not  think 
the  suit  should  be  dismissc^l.  A  part  of  the  trust  property 
is  before  the  court  and  there  is  no  truster.  We  think  the 
plaintiff  should  be  permitted  to  reform  its  pleadings,  and 
bring  in  the  necessary  parties  to  enable  the  district  court 
to  enforce  the  trust  according  to  its  ternu. 

It  is  therefore  recommended  that  the  judgment  hereto 
fore  entered  by  this  court  be  vacated,  and  that  the  decree 
of  the  district  court  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

By  the  Court:  For  the  reasons  statcnl  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  heretofore  ren- 
dered by  this  court  be  vacated,  and  that  the  decree  of  the 
district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed. 

Sullivan,  C.  J.,  concurring. 

I  agree  entirely  with  the  reasoning  and  conclusion  of 
the  commissioner,  but  think  there  ought,  perhaps,  to  be 
some  slight  elaboration  of  the  views  expressed  upon  one 
point. 

The  petition  must  state  whether  any  proceedings  have 
been  had  at  law  for  the  collection  of  the  debt  secured  by 
the  mortgage,  and  whether  any  part  of  such  debt  has  been 
paid.    This  provision  was  for  the  benefit  of  the  debtor.    It 
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was  intended  to  change  the  former  practice,  which  per- 
mitted actions  at  law  and  suits  in  equity  to  be  prosecuted 
concurrently.  This  practice  was  burdensome  to  the  debtor, 
and  the  new  procedure  was  designed  to  relieve  him  of  the 
needless  expense  which  it  involved.  Dimick  v.  Orand 
Island  Banking  Co.,  37  Neb.  394.  The  debtor  must  in  the 
end  reimburse  his  surety ;  he  must  not  only  pay  the  debt, 
but  also  the  costs  made  in  collecting  it  by  the  foreclosure 
of  a  mortgage  upon  the  surety's  property.  If,  therefore, 
the  plaintiff  may  proc(*ed  at  law  against  the  principal 
debtor  or  some  of  his  sureties,  and  in  equity  at  the  same 
time  against  other  sureties,  it  seems  clear  that  he  is  denied 
the  benc^fit  which  it  was  the  purpose  of  the  statute  to  confer 
upon  him.  Practically,  there  is  no  difference  between  con- 
current actions  against  the  principal  debtor,  and  concur- 
rent actions  against  his  sureties.  In  either  case  the  un- 
necessary expense  falls  upon  him. 

The  following  opinion  on  motion  for  rehearing  was  filed 
February  4, 1904.    Motion  denied: 

SEDGViriCK,  J. 

We  are  entirely  satisfied  that  the  conclusion  reached 
upon  the  last  hearing  is  right,  for  the  reason  given  by  the 
commissioner  and  commented  upon  by  Mr.  Chief  Justice 
SiTLLiVAN.  The  decree  in  the  lower  court  was  entered  upon 
the  pleading  of  the  city  of  Red  Cloud,  and  the  city  of  Bed 
Cloud  is  nominally  a  defendant  upon  this  record.  It  may 
well  be  doubted  whether  sections  850  and  851  of  the  code 
apply  to  a  defendant  whose  appearance  in  the  proceedings 
is  involuntary,  who  has  an  interest  in  the  land  to  be 
affected  by  the  decree,  and  is  compelled  against  his  will  to 
come  into  court  and  show  what  that  interest  is.  But  this 
suggestion  seems  to  be  without  force  in  this  case,  for,  as 
shown  by  Mr.  Commissioner  Dufpib  in  the  first  opinion 
filed  herein,  the  city  of  Red  Cloud  was  not  made  a  party  to 
this  procecKling  originally,  and  did  not  become  a  party  until 
some  time  after  the  issues  between  the  defendant  and 
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plaintiff  in  the  case  had  been  disposed  of  by  the  court. 
The  city  of  Red  Cloud  then  appeared  voluntarily  in  the 
case,  asking  for  aflftrmative  relief  against  all  of  the  parties 
to  the  litigation  and  against  other  parties  also.  The  relief 
asked  for  involved  the  foreclosure  of  a  mortgage  for  the 
benefit  of  the  city  of  Red  Cloud,  the  re^l  philntiff  in  these 
proceedings,  and  there  was,  as  pointed  out  in  the  opinion 
of  Mr.  Chief  Justice  Sullivan,  no  showing  in  the  pleading 
(which  must  be  regarded  as  a  petition)  that  there  were  no 
proceedings  at  law  pending  in  which  the  city  of  Red  Cloud 
was  attempting  to  recover  the  indebtedness.  This  requires 
a  reversal  of  the  decree  of  the  trial  court,  because  of  the 
unsatisfactory  and  confused  condition  of  the  evidence  in 
the  record,  we  adhere  to  the  conclusion  at  the  last  hearing, 
that  this  case  ought  to  be  retried  in  the  district  court,  and, 
for  the  same  reason,  we  think  that  this  retrial  ought  not  to 
be  limited  or  affected  by  anything  said  in  the  opinion  of  the 
commissioner,  in  discussing  the  weight  or  sufficiency  of  the 
evidence  upon  the  former  hearing  of  conclusions  of  fact  to 
be  derived  from  such  evidence.  With  this  modification,  we 
think  that  the  opinion  upon  the  last  hearing,  is  correct  and 
the  motion  for  rehearing  is  therefore  overruled. 

Since  the  opinion  was  prepared  there  has  been  filed,  Avith- 
out  leave  of  court,  a  second  brief  on  the  motion  for  rehear- 
ing, in  which  it  is  insisted  that  there  is  matter  in  the  an- 
swer to  the  cross-petition  which  should  be  construed  as 
presenting  the  issue,  that  other  actions  were  pending  on 
the  indebtedness  involved.  This  contention  is  too  late  to  be 
considered  for  the  purpose  of  a  rehearing. 

Motion  denied. 


tl 
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Isaac  N.  Goddard,  Administrator  of  the  Estate  of 
Arthur  E.  Goddahd,  Dece.vsed,  v.  City  of  Lincoln. 

FiLBD  July  3,  1903.    Na  12,936. 

L  Xunieipal  Corporatioiui:  Liability.  The  liability  of  a  city,  for  in- 
Juriee  resulting  from  defective  streetfi  or  sidewalks,  rests  exdn- 
BlTBly  upon  express  or  implied  provisions  of  the  statute,  and  It 
is  competent  for  the  legislature  to  limit  such  liability  or  renooye 
it  entirely. 

2. :    DsFEcnvE  Sidbwai^k:    Noticb:    PLEAnnra.    Section  110,  ir- 

ticle  1,  chapter  13,  Compiled  Statutes,  provides,  that  cities  of  the 
first  class  shall  not  be  liable  for  such  injuries,  unless  notice  in 
writing,  of  the  defect  causing  the  injury,  shall  have  been  filed 
with  the  city  cleric,  at  least  five  days  before  the  injury  occurred. 
In  an  action  to  recover  of  a  city  for  such  injury,  held,  that  a 
petition  failing  to  allege  the  filing  of  such  notice  with  the  clerks 
as  required  by  said  section,  is  fatally  defectiveu 

3.  Constitutional  Law.    The  guarantee  in  the  bill  of  rights,  that  every 

person  shall  have  a  remedy,  by  due  course  of  law,  for  every 
injury  done  him  in  his  lands,  goods,  person  or  reputation,  is  not 
a  guarantee  of  a  remedy  for  every  species  of  injury  in  respect  of 
such  matters,  bu.t  only  for  such  as  result  from  an  invasion  or 
infringement  of  a  legal  right,  or  the  failure  to  discharge  a  legal 
duty  or  obligation. 

4.  Duty  Imposed  by  Legislature.     Where  a  duty  is  imposed  by  the 

legislature,  that  body  may  qualify  and  limit  It,  and  one  com- 
plaining of  an  omission  to  discharge  such  duty  will  not  be  beard 
to  complain  of  the  qualifications  and  limitations  aocompanying  it 

Error  to  the  district  court  for  Lancaster  county:  Al- 
bert J.  Cornish,  District  Judge.   Affirmed. 

George  A.  Adams,  for  plaintiff  in  error. 
Edmund  C.  Strode  and  D.  J.  Fleharty,  contra, 

Albert,  C. 

The  plaintiff  filed  a  petition  igainst  the  defendant, 
which,  omitting  the  formal  parts,  is  as  follows : 

"The  plaintiff  complaining  of  the  defendant,  the  City  of 
Lincoln,  says : 

"1.  That  the  defendant,  the  City  of  Lincoln,  is  a  eorpori- 
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tion  organized  and  acting  under  the  laws  of  the  state  of 
Nebraska,  and  is  a  city  of  the  iSrst  class. 

"2.  That  the  plaintiff,  Isaac  N.  Goddard,  was  on  the  — 
day  of  May,  1901,  by  the  county  court  of  Lancaster  county, 
Nebraska,  appointed  administrator  of  the  estate  of  Arthur 
E.  Goddard,  deceased,  who  died  in  the  county  of  Lancaster 
and  state  of  Nebraska,  intestate,  on  or  about  the  6th  day 
of  May,  1901. 

"3.  That  heretofore,  to  wit;  on  the  6th  day  of  May,  1901, 
the  decedent,  Arthur  E.  Goddard,  being  then  of  the  age  of 
16  years,  and  unmarried,  was  passing  along  and  upon  the 
sidewalk  on  the  south  side  of  K  street,  in  the  said  city  of 
Lincoln,  Nebraska,  between  Nineteenth  and  Twentieth 
streets  of  the  said  city,  and  in  front  of  lot  5,  block  8,  in 
Kinney's  O  street  addition  to  the  said  City  of  Lincoln, 
Nebraska,  and  in  front  of  a  store  known  as  1903  B  street, 
at  which  point,  the  said  sidewalk  was,  at  said  time,  badly 
and  dangerously  out  of  repair,  the  same  being  constructed 
of  a  wooden  substance,  being  a  board  sidewalk,  constructed 
originally  by  the  laying  of  wooden  stringers  lengthwise 
along  said  sidewalk^and  the  nailing  of  boards  crosswise  of 
said  stringers  along  said  sidewalk  space;  that  said  side- 
walk was,  at  said  time  and  place,  to  wit;  May  6, 
1901,  and  in  front  of  lot  5,  block  8,  Kinney's  O  street 
addition  to  said  City  of  Lincoln,  Nebraska,  and  in  front 
of  the  store  building  known  as  1903  R  street,  in  said  city, 
badly  out  of  repair,  the  boards  of  the  same,  and  on  the 
same,  and  constituting  a  part  of  the  same,  at  said  time  and 
place,  being  loose  and  laying  loose  upon  said  stringers,  and  , 
one  or  two  boards  being  entirely  removed  therefrom,  so 
that  said  sidewalk  was,  at  said  time  and  place,  in  an  unsafe 
and  dangerous  condition  and  had  so  been  in  such  unsafe 
and  dangerous  condition  for  a  long  time  prior  thereto,  of  all 
of  which  the  said  City  of  Lincoln  had  full  knowledge;  that 
on  said  day,  and  at  said  place,  the  said  decedent,  Arthur 
E,  Goddard,  while  lawfully  and  rightfully  passing  along 
and  over  said  sidewalk,  without  any  fault  or  negligence  of 
hifl,  OP  without  any  fault  or  negligence  of  the  plaintiff, 
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Isiiac  N.  Goddard,  stepped  into  the  hole  in  said  sidewalk, 
and  btrause  of  said  unsafe  condition  of  the  same  and  with- 
out any  fault  of  his  or  his  said  father,  plaintiff  herein,  was 
thrown  violently  and  forcibly  to  the  ground,  and  upon  said 
sidewalk,  so  that  he  was  seriously,  dangerously  and  mor- 
tally injured,  and  from  the  effects  of  which  he  soon  there- 
after di(^. 

''That  the  death  of  said  Arthur  E.  Goddard  was  caused 
by  and  through  the  negligence  of  the  said  defendant,  the 
City  of  Lincoln,  without  any  fault  or  negligence  on  his  part 
or  on  the  part  of  his  father^  Isaac  N.  Goddard,  who  sues 
herein  as  administrator  of  his  estate. 

'Tliat  said  decedent,  Arthur  B.  Goddard,  was  a  bright, 
healthy,  intelligent  and  industrious  boy;  that  his  services 
wen*  worth  to  his  father  the  sum  of  |500  per  year;  that  the 
plaintiff  herein  has  been  put  to  a  large  expense  in  the 
burial  and  funeral  services  of  said  decedent  to  wit;  the  sum 
of  1150. 

"That  by  reason  of  the  wrongful  death  of  the  said  Arthur 
E.  Goddard,  as  above  stated,  the  plaintiff  has  been  dam- 
aged IxH-ause  of  the  loss  of  his  service^  society  and  expense 
of  burial,  etc,  in  the  sum  of  $5,000. 

"That  after  the  death  of  the  said  Arthur  E.  Goddard  to 
wit ;  on  the  —  day  of  May,  1901,  and  within  thirty  days 
from  the  date  of  his  death  and  from  the  date  of  said  injury 
causing  his  death,  this  plaintiff  filed  with  the  mayor  and 
city  council  of  said  City  of  Lincoln,  Nebraska,  defendant 
herein,  a  claim  for  said  damages  in  the  sum  and  amount 
herein  sued  for,  and  the  said  city,  defendant  herein,  failed 
and  n^fused  to  allow  or  pay  the  same  or  any  part  thereof." 

The  defendant  interpostni  a  general  demurrer,  which  was 
sustained  by  the  court;  the  plaintiff  elected  to  stand  on 
his  petition,  and  judgment  was  given  for  the  defendant 
The  plaintiff  brings  error. 

We  think  the  demurrer  was  properly  sustained.  A  city 
is  a  creature  of  the  legislature ;  its  rights,  duties  and  liabil- 
ities are  to  be  measured  by  the  statute  under  which  it  ex- 
ists.   Early  in  the  history  of  this  state,  a  city  was  held 
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liable  for  injuries  resulting  from  the  defective  condition  of 
its  streets,  on  the  ground  that  it  had  exclusive  control  of 
such  streets,  and  the  legislature  had  placed  ample  means 
at  its  disposal  to  maintain  its  streets  in  a  safe  condition. 
City  of  Omaha  v,  Obnstead,  5  Neb.  446.  The  principle 
announced  in  that  case  has  since  been  frequently  ai)plied. 
City  of  Aurora  v.  Cox,  43  Neb.  727;  City  of  Lincoln  v. 
O'Brien,  56  Neb.  761;  City  of  Beatrice  v.  Rcid,  41  Neb.  214. 
As  the  liability  in  such  cases  must  rest  on  sonu*  express  or 
implied  provision  of  the  statute,  it  is  clear  that  the  legisla- 
ture may  place  such  limitations  upon  it  as  it  may  deem 
proper,  or,  for  that  matter,  take  it  away  entiri^ly.  The 
defendant  is  a  city  of  the  first  class,  and  is  governed  by  the 
provisions  of  chapter  16,  laws  of  1901,  which  is  cliapter  13 
of  the  Compiled  Statutes  of  1901.  Section  110,  article  1 
(Annotated  Statutes,  7809),  of  that  chai)ter  is  as  follows: 

"Cities  of  the  fii-st  class  shall  be  absolutely  exempt  from 
liability  for  damages  or  injuries  suffered  or  sustained  by 
reason  of  defective  public  ways  or  the  sidewalks  thereof 
within  such  cities,  unless  actual  notice  in  writing  of  th(* 
defect  of  such  public  way  or  sidewalk  shall  have  b(H*u  filed 
with  the  city  clerk  at  least  five  days  before  the  occurrence 
of  such  injury  or  damage.  In  the  absence  of  such  notici», 
so  filed,  the  city  shall  not  be  liable  and  in  all  cases  such 
notice  shall  describe  with  particularity  the  place  and  na- 
ture of  the  defects  of  which  complaint  is  made.'" 

The  foregoing  section  clearly  limits  tlie  liability  of 
cities,  for  injuries  resulting  from  defective  strcn.^s  or  side- 
walks, to  such  injuries  as  result  more  than  five  days  after 
the  filing  of  the  notice  in  accordance  with  the  provisions  of 
such  section.  In  other  words,  in  ord(*r  to  fast<Mi  tin*  liabil- 
ity upon  a  city,  it  is  incumbent  upon  those  sec^king  to  re 
cover  for  the  injury,  to  allege  and  provr^,  not  only  the  fact 
of  the  injury,  but,  that  notice  of  the  defect  causing  the 
injury  had  been  given,  for  the  time  and  in  the  manncu* 
provided  by  said  section;  and  a  petition  whi(»h  fails  to 
allege  that  such  notice  was  given,  as  thereby  required,  and 
for  the  length  of  time  there  specified,  is  vulnerable  to  a 
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d(»iniirnT,  because  it  omits  one  of  the  ultimate  facts  essen- 
tial to  a  recovery. 

The  plaintiff  contends,  that  the  section  quoted  contra- 
venes the  bill  of.rights,  which  guarantees  to  every  person 
a  remedy  for  any  injury  done  him  in  his  lands,  goods,  per- 
son OP  reputation.  The  constitutional  provision  invoked 
was  not  int(*ndod  to  guarantee  indemnity  against  injury  of 
every  species,  but,  only  such  as  result  from  the  invasion  or 
infringement  of  a  legal  right,  or  the  failure  to  discharge  a 
legal  duty  or  obligation.  While  the  charter  of  cities  of  the 
first  class  imposes  upon  such  cities  the  duty  of  keeping 
their  walks  in  a  reasonably  safe  condition,  by  the  provisions 
of  section  110,  supra,  such  duty  does  not  become  impera- 
tive, or  active,  until  the  notice  therein  provided  has  been 
giv(*n  in  the  manner  and  for  the  time  therein  specified.  Such 
duty  and  its  corrc^lative  right,  as  we  have  seen,  rests  ex- 
clusively on  the  st^itute.  It  was  competent  for  the  legisla- 
ture to  relieve  such  cities  from  the  duty  of  maintaining 
their  walks,  and  from  all  liability  for  injuries  resulting 
from  their  unsafe  condition.  If  the  right  to  recover  for 
such  injuries  might  have  been  withheld  entirely,  one  seek- 
ing to  recover  for  such  injuries  certainly  can  not  complain 
of  the  conditions  with  which  the  legislature  has  seen  fit  to 
accompany  the  right.  The  law,  like  the  rules  of  society, 
forbids  that  one  should  complain  that  a  gift  is  less  valuable 
than  it  should  be. 

The  plaintiff  also  contends,  that  the  petition  charges 
that  the  city  had  full  knowledge  of  the  defective  condition 
of  the  walk  where  the  injury  occurred,  and  consequently 
that  a  written  notice,  filed  with  the  clerk,  would  have 
served  no  useful  purpose.  The  section  quoted  should  be 
read  in  connection  with  section  108,  which  precedes  it,  and 
which  provides  that  five  days'  notice  by  publication  be 
given  abutting  ownei*s,  of  the  unsafe  condition  of  the  side- 
walks, and  makes  such  owners  primarily  liable  for  injuries 
resulting  from  such  condition  after  that  time.  The  pro- 
visions of  section  110  were  clearly  intended  to  enable  the 
city  to  take  steps  to  fasten  the  liability  uiK>n  the  abutting 
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owners.  But  whatever  its  purpose,  it  is  clear  and  (explicit, 
that  the  city  is  not  liable,  unless  the  notice,  required  by 
its  terms,  be  given  in  the  manner  therein  provided.  It 
makes  such  notice  a  condition  precedent  to  a  recovery,  and 
unless  it  be  averre<l  and  proved,  there  can  be  no  recovery. 
M  elf  ally  V.  City  of  Cohoes,  53  Hun  (N.  Y.),  202,  appears 
to  be  in  point.    A  special  statute  providcnl,  that 

"The  city  of  Cohoes  shall  not  be  liabh*  for  the  damage  or 
injury  sustained  by  any  person  in  consequence  of  any 
street,  highway,  bridge,  culvert,  sidewalk  or  cross-walk  in 
said  city  being  out  of  repair,  unsafe,  dangerous  or  ob- 
structed by  snow,  ice,  or  otherwise,  or  in  any  way  or  man- 
ner, unless  actual  notice  of  the  def(Ttive,  unsafe,  dangerous 
or  obstructed  condition  of  said  strt^et,  highway,  bridge,  cul- 
vert, sidewalk  or  cross-walk  shall  have  been  given  to  the 
common  council  of  the  said  city,  or  the  superintendent  of 
streets  and  public  grounds  of  said  city,  at  least  twenty- 
four  hours  previous  to  such  damage  or  injury." 

In  that  case,  where  the  statute  just  quoted  was  involved, 
the  court  said : 

"Previous  to  this  statute,  constructive  notice  would  have 
sufficed.  Constructive  notice  signifies  that  the  party  to  be 
affected  might  reasonably  have  acquired  or  obtained  actual 
notice,  and  that  if  he  had  not  it  was  his  fault ;  and  since  he 
could  not  interpose  his  fault  to  protect  himself,  he  was 
without  protection  against  the  charge  of  notices  imputed  by 
the  circumstances.  Constructive  notice  in  case  of  defective 
streets  is  an  infcTcnce  of  notice,  drawn  from  official  op- 
portunity to  obtain  it  and  from  official  obligation  to  be 
reasonably  vigilartt  in  keeping  the  public  streets  safe  for 
travel. 

"The  many  cases,  somewhat  similar  to  the  one  now  be- 
fore us,  which  have  been  before  the  courts,  in  which  notice 
has  been  imputed  to  municipal  corporations  by  juries,  have 
not  infrequently  excited  the  suspicion  that  municipal  cor- 
porations are  too  liable  to  be  unjustly  convicted  of  negli- 
gence, and  that  the  doctrine  of  constructive  notice  affords 
too  dangerous  a  temptation  to  juries  to  make  such  corpora- 
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tions  th<»  indemnitors  of  the  injured,  under  the  unjust  pre- 
text that  their  negligence  caused  the  injury.  It  is  not  im- 
prohable  that  such  considerations,  whether  just  or  unjust, 
were  in  the  mind  of  the  framers  of  this  statute.  Its  object 
is  to  excMupt  the  city  from  liability  unless  it  has  actual  no- 
tice* as  distingiiisheil  from  constructive  or  possible  or  im- 
PuUh]  notice,  which  may,  in  fact,  be  no  real  notice.  It  re- 
quin*s  that  such  actual  notice  must  be  given,  not  imputed, 
not  d(»riv<Hl,  or  obtained,  or  acquired.  ♦  ♦  ♦  The  courts  can 
not  say  that  it  is  wrong  for  the  legislature  to  impose  upon 
the  citizen,  as  a  condition  of  the  liability  of  the  city  to  him, 
that  he,  or  some  one  of  his  fellows,  shall  give  some  notice  of 
the  danger  which  exists.  It  may  be  wise  to  enact  that  the 
government  will  protect  the  people  if  only  some  one  of  the 
IHHjple  will  give  notice  that  protection  is  needed.  The  peo- 
ple are  many  compared  with  the  few  officials,  and  it  may 
not  be  unreasonable  that  the  people  should  be  accorded  the 
privilege  to  summon  the  officials  to  duty." 

The  fon^going,  we  think,  justifies  the  judgment  of  the 
district  court;  and  it  is  unnecessary,  therefore,  to  go  into 
the  otluT  d(*fect8  in  the  petition,. which  the  defendant  in- 
sists were  sufficient  to  warrant  the  court  in  sustaining  the 
demurrer. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Glanvillb,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 
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Thomas  L.  Hall  v.  Western  Travelers  Accident 
Association. 

PnjEn  July  3,  1903.     No.  13,145. 

Beneficial  Insurance  Company:  Amendment  to  CoNSTmTnoN.  A 
member  of  a  mutual  insurance  company,  who  accepts  member- 
ship subject  to  such  provisions  of  the  constitution  as  are  then  in 
force  or  may  be  thereafter  adopted,  is  bound  by  a  reasonable 
amendment  to  the  constitution  subsequently  adopted. 

.     ^     Such   companies   are   self-governing  bodies,   and 

courts  will  interfere  in  case  of  amendments  to  their  constitution 
only  when  the  amendment  is  unfair,  operates  oppressively  or  to 
the  disturbance  of  vested  rights;  amendments  which  do  not  thus 
operate  are  not  unreasonable. 


3.  Seasonable  Amendment.    On  the  facts  stated,  held,  that  the  amend- 
ment was  reasonable  and  binding  on  the  assured. 

Error  to  the  district  court  for  Douglas  county:  Wil- 
LARD  W.  Slauaugh,  Distku^t  Jl'dok.    Affirmed. 

Thomas  L.  Hall,  for  plaintiff  in  error. 

Harry  E.  O'Neill  and  TV.  O.  Gilbert ,  contra. 

AI3ERT,  C. 

The  defendant  is  a  body  corporate,  organized  under  the 
laws  of  this  state,  for  the  purpose  of  creating  and  main- 
taining "a  mutual  fraternal  insurance  association,  for  the 
benefit  of  those  who  become  its  members."  On  the  28th 
day  of  February,  1894,  one  William  R.  Parks  became  u 
member  of  the  association  and  received  a  certificate  of 
membership,  which,  omitting  the  formal  parts,  is  as  fol- 
lows : 

"This  certifies  that  William  R.  Parks  is  while  in  good 
standing  a  member  of  the  Western  Travelers'  Accident  As- 
sociation, and  is  entitled  to  all  its  benefits  under  the  pro- 
visions on  the  back  of  this  certificate,  and  named  in  the 
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constitution  and  by-laws,  and  subject  to  the  warranti*^, 
contained  in  the  application  for  membership." 

The  provisions  on  the  back  of  the  certificate  are: 

"Payments  will  be  made :  Fot  injuries  received  through 
external,  violent  and  accidental  means  and  resulting  in 
death,  loss  of  hands,  both  feet  or  both  eyes,  (5,000;  per- 
manent bodily  disability,  (2,500;  lass  of  one  foot,  one  hand 
or  one  eye,  (1,250;  teniporary  bodily  disability,  (25  per 
week,  for  a  p<»rio<l  not  to  ex(*ec^  fifty-two  weeks." 

On  the  back  of  the  certificate  there  is  also  a  clause  mak- 
ing the  constitution  and  by-laws  of  the  association,  the  ap- 
plication for  uienilMTship  and  the  certificate  the  contract 
betw(M»n  the  association  and  the  certificate  holder.  In  his 
application  for  memb(»rship,  the  assured  expreiwly  agreed 
to  accept  menib(*rship  '*sul)j(H»t  to  the  provisions  and  limi- 
tations of  the  const i tut  itm  and  by-laws  of  the  association, 
now  in  force  or  tluit  may  be  hereafter  adopted."  At  the 
date  of  the  c(»rtificate,the  constitution  expressly  providtnl 
for  its  revision  and  amcMidment.  Afterward,  the  afisocia- 
tion  duly  adoptcnl  the  following  amendment  to  its  constitu- 
tion : 

**The  association  shall  not  be  liable  for  disappearances 
nor  shall  the  Jissociatiim  be  liable  for  injuries  occasioned, 
wholly  or  partly,  dirrn'tly  or  indinn-tly,  by  any  of  the  fol- 
lowing acts,  or  causes,  occurring  while  so  engaged  or 
affected:  I)is(*as(%  bodily  and  mental  infirmity,  hernia, 
or(*hitis,  fits,  vertigo." 

On  the  28th  day  of  Decern b<»r,  1901,  and  aft^r  the  adop- 
tion of  said  ame!idm(»nt,  the  assured,  in  a  fit  of  vertigo,  fell, 
and  througli  the  external,  violent  and  accidental  means, 
ri'ceived  bodily  injuries  which,  independently  of  all  other 
causes,  wholly  disabled  him  for  a  period  of  one  week.  He 
then  made  claim  for  indemnity  under  his  certificate,  and 
duly  c(mipli(Hl  with  the  rules  and  regulations  of  the  associa- 
tion in  that  behalf.  Thereafter,  he  assigned  his  claim  for 
indemnity  to  the  plaintiff  in  this  case.  The  asvsociation 
refused  to  pay  the  claim,  and  the  plaintiff  brought  this  ac- 
tion to  recover  it.    The  case  was  submitted  to  the  district 
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court  on  a  stipulation  of  the  parties,  and  judgment  given 
for  the  defendant.  The  plaintiff  prosecutes  error  to  this 
court. 

By  agreement  of  the* parties,  the  sole  question  presenttnl 
to  this  court  is :  whether  the  amendment  to  the  constitution 
excepting  injuries  received  as  a  r(\sult  of  vertigo  from  tlie 
class  for  which  the  associaticm  would  pay  indemnity,  is 
binding  on  a  certificate  holder  whose  certificate  was  issu(nl 
before  such  amendment  was  adopted,  but  whose  injury  oc- 
curred thereafter.  That  a  member  of  a  mutual  insurance 
company,  who  accepts  membership  subject  to  such  pro- 
visions of  the  constitution  as  are  then  in  force  or  may  be 
thereafter  adopted,  is  bound  by  a  reasonable  amendment 
to  the  constitution,  subsequently  adopted,  is  no  longer  an 
open  question  in  this  state.  In  Farmers  Mutual  Ins.  Co. 
r.  Kinney,  64  Neb.  808,  this  court,  speaking  through  Old- 
ham, i\y say : 

"An  examination  of  many  adjudged  cases  on  this  ques- 
tion leaves  no  doubt  in  our  mind  that  under  a  great  weight 
of  authority  a  member  of  a  mutual  insurance  company, 
who  agrees  in  his  application  to  be  bound  by  subsequent 
by-laws  of  his  association,  will,  when  such  subsequent  by- 
laws an*  reasonable,  and  enacted  under  properly  d(4(»gated 
authority,  be  bound  by  those  subsequently  enacted  in  the 
same  manner  that  he  is  bound  by  thos(»  in  (existence  at  the 
time  his  certificate  of  membership  is  issunl." 

The  following  authorities  support  the  doctrine  just 
stated:  Hobhs  v.  Iowa  Mutual  Benrfit  Ass'tiy  82  la.  107, 
47  N.  W.  983;  Borgards  v.  Farmers  Mutual  Ins.  Co.,  79 
Mich.  440,  44  N.  W.  856;  Hughes  v.  Wisconsin  Odd  Fel- 
lows Mutua^l  Life  Ins.  Co.,  98  Wis.  292,  73  N.  W.  1015; 
Stohr  V.  8an  Francisco  Musical  Fund  Society,  82  Cal.  557, 
22  Pac.  1125;  Supreme  Commandery  of  the  Knights  of  the 
Golden  Rule  v.  Ainsworth,  71  Ala.  443,  46  Am.  Rep.  332 ; 
Ellerhe  v.  Faust,  119  Mo.  653,  25  S.  W.  390;  Daughtry  v. 
Knights  of  Pythias,  48  La.  Ann.  1203;  Fugure  v.  Mutual 
Society  of  St.  Joseph,  46  Vt.  362;  McCahc  v.  Father 
Mathew  Total  Abstinence  Benefit  Society,  24  Hun  (N.  Y.), 
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149;  Supreme  Lodge,  Knights  of  Pythias  v.  Knighty  117 
Ind.  489;  Montgomery  County  Farmers  Mutual  Ins.  Co.  r. 
Milner,  90  la.  685,  57  N.  W.  612;  8t.  Mary's  Beneficial  So- 
ciety V.  Burfordy  70  Pa.  St.  321;  Moerschbacchcr  v.  Su- 
preme Council  of  the  Royal  League,  118  111.  9;  Rohinson  r. 
Templar  TA)dge,  No.  17,  L  O.  O.  F.,  117  Cal.  370,  49  Pae. 
170 ;  Falcone  v.  Societa  ISarti  Italiani  Di  Mutiw  Soccom. 
30  Affec.  (N.  Y.)  106,  61  N.  Y.  Siipp.  873. 

In  view  of  the  holding  of  this  court  in  Farmers  Mutual 
Insurance  Co.  v.  Kinney,  supra,  it  would  seem  that  the 
only  question  left  in  this  case  is,  whether  the  amendment 
in  question,  excepting  injuries  received  as  a  result  of 
vertigo  from  the  class  of  injuries  against  which  the  associ- 
ation w^ould  indemnify  its  members,  is  reasonable. 

In  the  determination  of  that  question,  the  nature  of  tk 
association  should  be  kept  in  mind.  It  is  not  maintainetl 
for  the  purpose  of  profit  to  itself  as  a  legal  entity,  but  for 
the  benefit  of  its  members,  in  order  to  distribute  the  burden 
of  individual  misfortunes  of  a  specified  class  among  the  en- 
tire membership ;  mutuality  is  its  controlling  feature.  It  is 
obvious,  therefore,  that  for  a  benefit  bestowed  on  one  mem 
ber,  there  must  be  a  corresponding  burden  imposed  on  the 
other  members  collectively,  and  that  a  proper  adjustment 
of  the  benefits  to  the  burdens  is  essential  to  its  existence 
as  a  mutual  organization.  The  constitution  is  the  funda- 
mental compact  between  the  members,  and  usually,  as  in 
the  present  instance,  outlines  the  plan  for  the  distribution 
of  the  benefits  and  adjustment  of  the  burdens  among  theiu. 
Unerring  foresight  is  not  the  gift  of  any  man  or  body  of 
men,  and  experience  alone  can  demonstrate  w^hether  the 
plan  authorized  by  a  constitution  is  the  best  or  even  prac- 
ticable. The  welfare  of  the  association,  if  not  its  existenas 
may  demand  a  change  in  the  constitution  and  a  readjust- 
ment of  the  relations  between  the  benefits  and  burdens. 
The  association  is  a  self-governing  body,  and  it  is  for  its 
members  to  determine  when  such  change  is  required  or 
advisable.  The  courts  will  interfere  only  when  such 
change  is  unfair  or  operates  oppressively,  or  to  the  disturb- 
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ance  of  vc^stcd  rights ;  when  it  does  not  do  that,  it  is  reason- 
able within  the  meaning  of  the  term  as  used  by  this  court. 
In  this  case  the  amendment  operated  not  only  to  deprive 
each  m(»mber  of  the  b(»nefits  to  which  he  would  be  entitled 
in  case  of  an  accident  resulting  from  vertigo  but  also  re- 
lieved i*ach  nu»mb(^r  from  the  correspcmding  burden.  It 
op(*rated  alike  on  each  member  and  gave  no  advantage  to 
one  over  another.  Such  an  amendment  can  not  be  said  to 
be  unfair,  nor  ()ppresiv(»,  nor -to  deprive  any  member,  whose 
injury,  as  in  the  pres(»nt  case,  occurred  after  the  adoption 
of  the*  amendment,  of  any  vested  right.  That  being  true, 
the  amendment  was  a  reasonable  ex(Tcise  of  the  right  of 
the  association  to  amend  its  constitution,  and  having  ex- 
pressly reserved  that  right  when  it  issued  the  certificate, 
the  assured  and  his  assignee  are  bimnd  by  the  amendment. 
Most  of  the  cases  heretofore  cited  support  this  conclusion; 
none  of  them  conflict  with  it. 

It  is  recommended'  that  the  judgment  of  the  district 
court  be  affirmed. 

Barnes  and  Glanville,  CC,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Charles  H.  WrrtiNELL  et  al.  v.  Martha  A.  Withnell 

ET  AL. 
Filed  July  3.  190S.    No.  12,919. 

1.  Tenant  by  Curtesy.     Plaintiffs*  mother  died  In  1883,  seized  in  fee 

of  real  property  in  this  state,  leaving  their  father  as  surviving 
spouse.  Held,  That  the  father  took  a  Ufe  estate  in  the  property 
as  tenant  by  curtesy. 

2.  Sale  by  Life  Tenant  and  Remain derman:    Pboceeds.    Plaintifte  and 

their  father  sold,  for  ^40,000,  real  property  In  wbich  he  held  a  Ufe 
estate  and  they  the  remainder.  Plaintiffs  received  ^24,000  and 
the  father  retained  |16,00(),  and  mingled  It  with  his  own  prop- 
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eity.  The  father  lived  nine  years  after  the  sale,  his  age  not  helng 
■hown  in  the  record.  Held,  That  these  facts  do  not  show  plala- 
tifTa  ownership  of  the  |16,000  retained  and  used  by  the  father. 
BeUt,  further.  That  the  father's  declaration  of  an  Intention  to 
invest  the  same  for  the  plaintifEs  did  not  create  a  title  thereto  in 
them. 

S.  Baeord  and  Evidence:  Eqititablk  Trnjc  Record  and  evidence  ex- 
amined and  held,  not  to  show  error.  Held,  further.  That  the  trial 
court  was  Justified  in  rejecting  plaintiff's  claim  of  equitable  title 
to  the  property  involved  in  the  action. 

Error  to  the  district  court  for  Douglas  county:  Guy 
R.  0.  Read,  District  JuDoa    Affirmed. 

A.  L.  Knabe  and  Martin  Langdon,  for  plaintiffs  in  CFTor. 

A.  S.  Ritchie  and  Carl  E.  Herring,  contra. 

Glanvillb,  0. 

This  action  is  brought  for  the  jmrpose  of  establishing 
title  to  certain  property  in  the  city  of  Omaha,  in  the  plain- 
tiffs,  on  the  ground  that  the  same  was  held  in  trust  for 
them.  The  plaintiffs  are  all  of  the  children  of  Mary  With- 
nell  and  John  Withnell,  deceased.  The  defendants  are 
Marth^  A.  Withnell,  stepmother  of  the  plaintiffs,  and 
widow  of  the  dinreased,  John  Withnell,  and  the  administra- 
tor of  the  estate  of  John  Withnell.  There  is  no  allegation 
or  proof  of  any  facts  to  indicate  that  the  administrator 
has  any  interest  in  the  contest,  and  his  connection  there- 
with will  be  ignored  in  this  opinion.  After  the  introduc- 
tion of  plaintiffs'  evidence,  the  trial  court,  upon  motion  of 
the  defendant,  found,  "that  no  resulting  trust  had  been 
shown  by  the  said  plaintiffs  by  clear  and  satisfactory  evi- 
dence," and  rendered  judgment  in  favor  of  the  defendants 

A  motion  for  new  trial  was  made  and  overruled,  and  the 
case  is  before  us  upon  petition  in  error. 

The  facts  clearly  established  by  the  pleadings  and  proofs 
are  as  follows:  Mary  Withnell  and  John  Withnell  were 
living  with  their  family  upon  certain  property  in  the  city 
of  Omaha,  which  we  will  designate  herein  as  the  Fifteenth 
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street  property,  prior  to  and  at  the  time  of  the  death  of 
Mary  Withnell,  and  at  the  time  of  her  death  in  January, 
1883,  she  was  seized  in  fee  of  that  property.  John  Withnell 
and  his  family  continued  to  reside  thereon  until  January, 
1892.  In  the  meantime,  the  defendant,  Martha  A.  With- 
nell, was  married  to  John  Withnell  in  1887,  and  resided 
with  him  from  that  time  until  his  death,  January  29, 1901. 

On  the  28th  day  of  January,  1892,  this  Fifteenth  street 
property  was  sold  for  $40,000,  and  the  plaintiffs  and  John 
Withnell  made  the  deed  therefor,  but  John  Withnell  made 
the  deal,  and  the  money  was  paid  to  him.  Of  this  sum  of 
$40,000,  $24,000  was,  by  some  understanding  among  the 
parties,  paid  to  the  plaintiffs,  $3,000  to  each  of  them,  unless 
I>ossibly  one  of  them  may  not  have  received  her  portion; 
and  $16,000  wajs  retained  by  the  father.  Previous  to  that 
time,  those  lots  in  the  city  of  Omaha,  which  we  will  here- 
after call  the  Farnam  street  projxTty,  were  deeded  to  John 
Withnell,  the  consideration,  as  shown  by  the  deeds,  being 
$14,700,  the  deeds  being  dated  August  4,  1887,  and  July 
25,  1888. 

Almost  simultaneously  with  the  receipt  of  the  last  half 
of  the  purchase  money  for  the  Fifteenth  street  property, 
John  Withnell  commenced  the  erection  of  a  home  on  the 
Farnam  street  property,  into  which  he  afterward  moved 
with  his  family.  April  4,  1894,  this  Farnam  street  prop- 
erty was  sold,  the  consideration  named  in  the  deed  being 
$40,000.  It  was  at  the  time  incumbered  by  mortgages  to 
the  extent  of  $9,000,  and  in  exchange,  or  part  payment 
therefor,  the  property  involved  in  this  action,  known  as 
the  St.  Mary's  avenue  property,  was  taken  for  the  consider- 
ation of  $15,000.  There  is  no  pleading  or  proof  as  to  how, 
or  in  what  form,  the  other  portion  of  the  consideration  was 
received.  It  is  unequivocally  alleged  in  the  petition,  and 
admitted  in  the  answer,  that  John  Withnell  died  seized  in 
fee  of  the  St.  Mary's  avenue  property.  It  is,  however,  in 
another  part  of  the  petition  alleged : 

"That  John  Withnell,  deceased,  did  take  the  title  to  said 
property  last  aforementioned  (the  St  Mary's  avenue  prop- 
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erty),  in  the  name  of  himself  and  Martha  A.  Withnell, 
his  second  wife,  and  that  the  title  to  said  property  so  re- 
mained and  was  of  record  at  the  time  of  the  d<^ath  of  the 
said  John  Withnell." 

And  the  alle^i^ations  of  that  paragraph  of  the  petition  iu 
which  the  foregoing  is  contained  are  admitted  generally 
by  the  defendants.  The  proof  shows  that  the  deed  was 
taken  to  the  husband  and  wife,  and  there  is  no  allegation 
or  proof  of  any  change  of  title  thereafter.  This  St.  Mary's 
avenue  property  is  incumbered  by  a  mortgage  made  by 
John  and  Martha  A.  Withnell,  to  the  extent  of  |2,000. 

Aside  from  what  appears  as  above  stated,  there  are  mat- 
ters in  dispute.  The  plaintiffs  in  their  petition  allege  as 
follows  : 

"That  on  the  28th  day  of  January,  A.  D.  1892,  these 
plaintiffs  sold  said  property  aforementioned  (the  Fif- 
teenth street  property)  to  one  Bartholomew  Scannel,  in 
consideration  of  Ihe  sum  of  forty  thousand  (f 40,000)  dol- 
lars; that  immediately  thereafter,  these  plaintiffs  handed 
to  the  said  John  Withnell  the  sum  of  sixteen  thousand 
(f  16,000)  dollars,  without  relinquishing  their  rights 
thereto,  and  upon  the  express  understanding  and  verbal 
agreement  with  the  said  John  Withnell,  that  he,  the  said 
John  Withnell  now  deceased,  should  take  said  money 
aforesaid,  and  invest  it  for  the  benefit  of  these  plaintiffs. 

"Plaintiffs  further  allege  that  the  said  John  Withnell, 
deceased,  thereupon,  afterwards,  did  invest  said  money  on 
or  about  the  2d  day  of  July,  A.  D.  1892,  in  a  residence 
building  upon  (here  is  described  the  Farnam  street  prop- 
erty) and  in  improvements  upon  said  property." 

The  proof  does  not  correspond  with  the  first  allegation, 
and,  in  fact,  clearly  establishes  that  the  $16,000  were  never 
paid  to  the  plaintiffs,  nor  in  any  manner  ever  placed  in 
their  possession,  nor  came  under  their  control.  Neither 
does  it  establish  the  fact  that  they  alone  sold  the  property, 
for  John  Withnell  necessarily  joined  in  the  deed  for  the 
purpose  of  conveying  his  interest  therein,  which  was  a  life 
estate  as  hereafter  shown,  and  it  was  his  life  estate,  to- 
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gether  with  their  remainder,  that  was  sold  by  them  and 
their  father. 

As  ^o  the  use  of  the  $16,000  in  the  err^jtion  of  the  im- 
provements upon  the  Farnam  strtHit  property,  we  are  of 
the  opinion  that  the  proof  sufficiently  sustains  this  allega- 
tion, if  the  title  of  the  plaintiffs  to  said  ?16,000  is  suffi- 
ciently established  by  the  proof. 

Again  it  is  alleged  by  the  plaintiffs  that  the  St.  Mary's 
avenue  property  is  of  the  value  of  f  8,000;  this  is  denied  by 
the  answer,  which  alleges  that  its  value  does  not  exceed 
f4,000.  No  evidence  as  to  its  value  appears  in  the  bill  of 
exceptions. 

There  is  also  an  allegation  in  the  petition  that  during 
her  lifetime,  Mary  WithnciU  sold  certain  r(^l  estate^,  "and 
realized  therefrom  the  sum  of  f5,500,  which  said  sum  of 
money,  without  relinquishing  her  right  thereto,  she  handed 
to  the  said  John  Withnell,  deceased,  to  be  invest(Hl  for  her, 
and  that  the  said  John  Withnell  did  invest  said  uioney  in 
the  following  described  property^' — then  follows  the  de 
scription  of  the  Farnam  street  property.  As  to  this  al 
legation,  it  appears  by  the  evidence  that  the  property  men- 
tioned was  sold  in  1882;  that  Mary  Withnell  died  in  1883; 
and  that  the  Farnam  street  property  was  purchas(»d  in 
1887  and  1888.  It  further  ai)i>ears  that  the  consid(*ration 
for  the  property  sold  in  1882  was  but  f4,050  above  the  in- 
cumbrance. There  is  absolutely  no  evidence  to  trace  any 
of  this  money  into  Mr.  WithnelFs  hands,  or  into  the  Far- 
nam street  property,  unless  it  be  that  one  witiu^ss  testiti(Ml 
to  being  present  a  few  days  b<;fore  the  death  of  INIary  With- 
nell, when  she  stated  to  her  husband,  "You  have  |8,000  of 
mine  in  your  possession,  and  that  belongs  to  the  cliildnMi," 
and  that  he  said,  "Yes,  Mary,  that  is  right."  And  the  testi- 
mony of  the  son-in-law,  E.  D.  Bellis,  wh<»r(»in  h(»  statcnl  that 
John  Withnell  had,  on  one  occasion,  told  him  that  he  hail 
some  money  that  Mrs.  Mary  Withnell  had  left  in  his  hands, 
a  portion  of  which  he  had  invested  with  iho  firm  of  AVith- 
nell  Brothers,  and  had  drawn  out  from  Withnell  r>rothers 
this  amount  (witness  did  not  remember  what  amount)  to- 
42 
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gether  with  what  the  profits  had  been  on  it,  and  he  had 
bought  two  lots  on  Farnam  street.  This  conversation  is 
alleged  to  have  taken  place  in  1892.  This  evidence  is  in- 
sufficient to  establish  any  trust  in  the  unimproved  lots  on 
Farnam  str(H3t  in  favor  of  the  children  because  of  owner- 
ship of  the  mon(7  paid  therefor,  and  if  any  trust  in  either 
the  Farnam  street  property,  or  the  St.  Miiry's  avenue  prop- 
erty, resulted  in  their  favor,  it  must  be  because  of  their 
ownership  of  the  $16,000  retained  by  their  father. 

It  is  contended  by  plaintiffs  that  this  money  belonged 
to  them,  not  that  their  title  thereto  resulted  from  any  con- 
tract with  their  father,  or  gift  thereof  by  him,  but  that  as 
a  matter  of  law,  their  mother  having  died  seized  of  the 
property  for  which  this  money  was  received,  the  monej- 
becanie  their  property,  and  that  their  father  received  and 
held  the  same  in  trust  for  them.  If  they  can  not  prevail 
in  this  contention,  there  is  no  hope  of  their  establidiing  a 
trust  in  the  property  in  dispute.  If  the  money  belonged 
to  the  father,  his  promise  to  invest  it  for  them  would  not 
pass  the  title  to  them;  it  would  not  be  good  as  a  gift 
inter  vivos,  because  it  was  never  delivered  to  the  plaint-. 
ilfs  or  inv(*sted  in  their  name.  If  he  had  joined  in  the 
elided,  and  permitted  the  children  to  collect  and  retain 
the  entire  consideration,  that  might  have  been  good  as  an 
advancement,  but  that  was  not  done.  As  a  matter  of 
law,  when  Mrs.  Mary  Withnell  died  seized  in  fee  of  the 
Fifteenth  street  property,  the  title  vested  eo  instafUi  in 
John  Withnell  for  life,  as  tenant  by  curtesy,  with  re- 
mainder to  the  plaintiffs.  Section  29,  chapter  23,  on  de- 
cedents, in  our  statutes,  as  it  stood  prior  to  the  amendment 
of  1887,  provided  that: 

"When  any  man  and  his  wife  shall  be  seized  in  hec 
right  of  any  estate  or  inheritance  in  lands,  the  husband 
shall,  on  the  death  of  his  wife,  hold  the  lands  for  his  life, 
as  tenant  thereof  by  curtesy.'' 

Nothing  in  the  bill  of  exceptions  or  the  pleadings  shows 
the  age  of  John  Withnell  at  any  time.  It  is  therefore 
impossible  to  determine  his  expectancy  under  the  Car 
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lisle  table;  he  died  January  29,  1901,  nine  years  and  a 
day  after  the  date  of  the  deed  to  the  Fifteenth  street  prop- 
erty. He  was  in  fact,  then,  the  owner  of  a  life  estate  in  the 
property  which  would  have  laisted  for  nine  years. 

Had  the  parties  recognized  his  right  to  the  use  for  life 
of  the  entire  |40,000  in  lieu  of  his  life  estate  in  the 
property  sold,  and  the  whole  sum  had  been  left  with  him 
in  recognition  of  this  right,  we  are  of  the  opinion  that  he 
would  have  been  trustee  for  the  remaindermen. 

In  Cheshire  v.  Cheshire,  2  Ired.  Eq.  (N.  Car.)  569,  it 
is  said: 

"A  court  of  equity  has  invariably  entertained  a  bill 
by  one,  entitled  to  a  personal  chattel  in  remainder  after 
a  life  estate,  to  have  the  property  secured,  when  it  is 
alleged  in  the  bill  that  it  is  likely  to  be  lost  by  any  means 
whatever,  and  when  the  particular  property  has  been  con- 
verted into  another  species  of  property  by  the  tenant  for 
life,  or  those  who  claim  in  privity  with  him,  the  remaind- 
derman  may  elect  to  follow  and  take  the  fund  in  its 
changed  form." 

The  same  rule  is  announced  in  Hunter  v.  Yarborough, 
92  N.  Car.  68. 

But  the  f40,000  was  not  so  left  with  the  father,  but  was 
separated  into  two  funds,  $24,000  and  $16,000.  The 
present  worth  of  $40,000  due  in  nine  years,  computed 
on  the  basis  of  seven  per  cent,  simple  interest,  is  in  the 
neighborhood  of  $24,500,  while  compounding  the  interest, 
with  annual  rests,  it  is  something  less  than  $22,000,  mak- 
ing the  value  of  the  father's  life  estate  from  $15,500  to 
$18,000. 

It  can  not  be  supposed  under  the  evidence  that  John 
Withnell  would  be  willing  to  forego  his  legal  interest  in 
this  property.  It  is  shown  by  the  plaintiff's  witnessejs 
that  at  that  time  he  was  not  making  money  in  his  busi- 
ness, and  it  is  not  shown  that  he  had  any  other  tangible 
property,  except  the  unimproved  lots  on  Famam  street. 
The  fact  that  the  $24,000  were  paid  to  the  children  and 
recognized  as  theirs,  and  that  $16,000  were  retained  by 
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the  father,  k^ads  us  to  the  belief  that  the  |16,000  were 
80  retained  by  liim  as  the  agreed  value  of  his  interest  in 
the  property,  computed  upon  some  basis  agreed  upon 
hetwei*u  hiin  and  the  children,  and  that  the  money,  in 
fact  and  in  law,  was  the  property  of  the  father,  if  this 
is  corr(»ct,  th(*n  no  promise,  on  his  part,  to  do  anything 
with  the  property  for  the  In^nefit  of  the  children,  would 
have  the  effect  of  placing  the  title  thereto  in  them,  until 
their  title  was  made  good  by  some  delivery  or  invest- 
ment in  their  name,  neither  of  which  ever  took  place, 
A  r(»8ulting  trust  can  no  more  be  created  by  an  oral  con- 
tract or  oral  d(*clarations  of  holding  the  property  in  trust, 
than  can  an  express  trust  be  so  creatt^l;  a  resulting  trust 
in  land  is  cn^ated  by  operation  of  law,  and  only  because 
of  being  cn^ated  by  operation  of  law,  does  it  constitute 
an  exc(^i)tiou  to  the  rule  that  a  trust  in  land  can  not  be 
creat(Hl  or  d(H*lared  except  in  writing.  Only  the  fficts  upon 
which  the  law  will  raise  the  trust  may  be  proved  by 
l)arol.  Unless  the  money  itself  belongcKi  to  the  children, 
its  inv(*stm(mt  in  real  property  by  their  father  did  not 
cnnite  a  trust  by  operation  of  law.  While  oral  decla- 
rations of  one  in  possession  of  a  fund  are  admissible  for 
the  purpose  of  helping  to  trace  the  fund  when  it«  trust 
charactcT  is  (established,  and  also  as  evidence  tending  ti> 
establish  such  character  by  way  of  admission,  yet  they 
can  not  alone  cremate  ownership  in  the  supposed  cestui  que 
trusty  or  deprive  the  real  owner  of  his  right  thereto,  unless, 
because  of  the  circumsUmces,  they  create  an  estoppel. 

Defendant  has  contended  that,  under  the  pleadings  and 
evidence,  if  any  trust  is  claimt^d  and  shown,  it  is  an  eJt- 
press  trust,  and  void  under  the  statute  of  frauds,  because 
by  parol,  and  that,  there  being  an  express  trust,  no  ^e8ul^ 
ing  trust  can  be  raised.  These  results  do  not  necessarily 
follow.  An  (\\press  trust  in  the  |16,000  fund  could  be 
created  by  parol  contract  if  the  plaintiffs  owned  the  fund, 
and  then,  the  fund  being  held  under  express  trust,  if 
it  was  conv(Tt(Hi  by  the  trustee  into  other  property,  and 
the  title  thereto  taken  in  his  own  name^  a  resulting  trust 
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would  attach  to  the  property  in  which  the  fund  was  in- 
vested. 

A  very  common  case  of  resulting  trust  is  when*  one 
holding  a  fund  under  an  express  trust,  (^ither  with  the 
duty  of  holding  the  fund  intact,  or  with  power  of  dis- 
cretionary investment,  invests  the  trust  fund  in  his  own 
name,  and  the  law  raises  a  resulting  trust  in  the  ae 
quired  property  because  of  the  owncTship  of  the  fund, 
notwithstanding  it  was  originally  held  under  an  expr(\ss 
trust. 

All  that  we  can  say  for  the  most  favorable  evidence  in- 
troduced by  the  plaintiffs,  is  that  it  tended  to  establish  a 
promise  of  their  father  to  invest  the  ?1  (5,000  for  them, 
without  apy  indication  or  specification  as  to  what  invest- 
ments would  be  made;  and  some  Conversations  th(T(*aft(T 
indicating  that  he  considered  the  Farnam  stre(»t  prope^rty, 
which  was  eventually  sold  for  $40,000,  as  their  pr<)])(»i*ty, 
or  rather,  perhaps,  that  their  mon(\y  was  investcMl  th(T(»in ; 
together  with  some  rather  loose  and  illy  proved  conver- 
sations in  which  the  St.  Mary's  avenue  prop(»rly  was 
spoken  of  as  theirs.  The  diff<»r(»nce  betwcn^n  the  selling 
price  of  the  Farnam  street  property,  and  th(i  incunibrimce 
thereon  added  to  the  price  of  the  St.  Mary's  avenue  prop- 
erty, is  flGjOOO.  If  by  any  construction  of  the  evidence 
it  will  be  sufflciently  established  that  the  original  .^10,000 
fund  was  the  property  of  the  children,  and  that  thcMr 
father  had  promised  to  invest  the  sum  for  them  without 
specifying  the  investment,  he  could  undoubtedly  dedicate 
to  the  trust  fund  any  of  the  proceeds  of  tlu*  sale  of  the 
Famam  street  property  he  saw  fit,  either  the  St.  Mary's 
avenue  property,  or  other  portion  of  the  consideration. 
That  he  did  not  dedicate  the  St.  Mary's  avenue  property 
to  such  trust  fund,  is  evidenced  by  the  fact  that  he  took 
the  title  thereto,  jointly  with  his  wife,  the  defendant, 
and  then,  with  her,  incumbered  it  by  mortgage. 

The  lots  on  Farnam  street  for  which  he  had  paid  the 
consideration  of  $14,700  appear  to  have  been  clear  in  his 
name  after  his  marriage  with  the  defendant,   and   she 
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had  an  interest  therein;  her  signature  to  the  deed  wa* 
needed  to  bar  her  dower,  and  was  indispensable  to  convej* 
the  homestead  interest;  moreover,  there  is  no  evidence 
or  pleading  to  show  that  he  might  not  at  that  time,  make 
a  valid  advancement  to  her,  and  we  think  that  after  caus- 
ing an  interest  in  this  property  to  be  conveyed  to  her, 
when  it  was  taken  in  exchange  for  their  prior  home  anJ 
property,  he  could  not  then  dedicate  it  to  the  trust  fund 
so  as  to  destroy  her  interest  therein. 

It  is  urged  by  defendant  that  the  |16,000  fund  must  be 
directly  and  specifically  traced  into  the  property  sought 
to  be  impreas(Hl  with  the  trust.  While  under  certain  con- 
ditions this  is  the  rule,  yet,  when  the  trust  is  clear,  and 
the  trustee  has  dissipated  the  trust  fund,  an  instant  and 
continuing  duty  rests  upon  him  to  restore  the  fund,  and 
he  may  do  so  by  an  appropriation  of  any  of  his  own 
property  to  the  trust  estate.  In  Houghton  v.  Davenport 
74  Me.  ?>90,  it  is  said: 

"A  truHt(^  need  not  purchase  property  with  the  very 
dollars  received  from  the  trust  fund,  nor  give  any  notice 
to  the  cestui  que  trust  of  the  purchase,  nor  make  any  de- 
livery to  him,  in  order  to  create  a  trust  estate.  If  he  uses 
or  loses  the  trust  fund,  he  may  afterwards,  by  some  pro- 
ceeding or  act  of  his  own,  substitute  his  own  money  there- 
for, aud  the  substituted  money  will  be  subject  to  the  same 
trust  that  was  imposed  upon  the  money  by  the  trustee 
used  or  lost.  If  a  trustee  commingles  trust  money  with 
money  of  his  own,  and  afterwards  separates  from  the 
common  fund  a  proper  portion  of  it  as  the  property  of 
the  cestui  que  trust j  and  with  such  portion  of  the  fund, 
purch.ases  real  estate  in  his  own  name,  the  trust  becomes 
impressed  upon  and  attaches  to  the  money  thus  set  aside 
and  the  real  estate  purchased  with  such  money.'' 

But  we  think  no  separation-  and  dedication  is  proved  in 
this  case. 

It  is  worthy  of  note  that  the  deed  to  the  St  Mary's 
avenue  property,  carrying  the  title  to'  plaintiffs'  father 
and  stepmother,  was  at  once  recorded,  yet,  though  his 
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health  was  known  to  be  failing,  there  does  not  appear  to 
have  been  any  attempt  made  to  secure  a  conveyance  in 
recognition  of  the  alleged  trust. 

Upon  the  whole  case  we  think  the  trial  court  was  right 
in  holding  the  evidence  insufficient  to  establish  a  result- 
ing trust  in  favor  of  the  plaintiffs  in  the  property  in  ques- 
tion. 

Complaint  is  made,  and  error  assigned,  because  the 
court  ruled  out  certain  evidence  offered  by  the  testimony 
of  William  Withnell.  If  the  ruling  of  the  court  thereon 
were  error,  it  is  without  prejudice,  for  the  matter  offered 
to  be  proved  by  this  witness  was  well  established  by  the 
evidence  of  another. 

Complaint  is  also  made  that  the  court  erred  in  ad- 
mitting a  certain  chattel  mortgage  in  evidence  as  an  ex- 
hibit during  the  cross-examination  of  a  witness.  The 
matter  was  within  the  discretion  of  the  court,  and  more- 
over, the  contents  of  the  chattel  mortgage  had  already 
l)een  read  into  the  record  upon  tlie  cross-examination,  and 
its  admission  as  an  exhibit  could  not  change  its  force. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Barnes  and  Albert,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Samuel  Moore  v.  William  A.  Waddington. 

Piled  July  3,  1903.    No.  12,993. 

1.  Election  Contest:  Dismissal.  The  contestant  in  a  proceeding  to 
contest  an  election  may  voluntarily  dismiss  the  proceedings  at  any 
time  before  issue  is  Joined. 


:    .    Intervention.    When  such  dismissal  has  been  en- 
tered, the  court,  until  It  is  set  aside,  is  without  jurisdiction  to 
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allow  another  party  to  intervene  and  be  substituted  as  contestant 
Whether  such  dismissal  can  be  set  aside,  quwre. 

3.  Setting  Dismissal  Aside:    Notice.    In  such  case,  the  trial  court  bas 

no  authority  to  set  aside  the  dismissal  without  notice  to  the  con- 
testant. 

4.  Beview:  Parties.    After  a  motion  to  set  aside  such  a  dismissal,  and 

an  application  for  leave  to  intervene  was  made  by  the  plaintiff 
in  error,  the  incumbent  challenged  the  jurisdiction  of  the  court  to 
set  aside  the  dismissal,  or  to  allow  the  intervention.  Held,  Tliat 
an  order  sustaining  such  challenge  in  the  case  before  us  is  not 
shown  to  be  prejudicially  erroneous.  Held,  further,  That  con- 
testant is  a  necesary  party  to  proceedings  in  error  to  review  such 
order. 

Error  to  the  district  court  for  Gage  county :  Charles  B. 
Letton^  District  Judge.    Affirmed. 

Leonard  W.  Colby  and  A.  H.  Kidd,  for  plaintiff  Ib 
error. 

Ernest  O.  Kret singer ^  Alfred  Hazlett  and  Fulton  Jack, 
contra. 

Glanvillb,  C. 

This  cfise  is  before  us  upon  a  petition  in  error  from 
the  district  court  for  Gage  county,  containing  the  follow- 
ing assignment  of  error,  only :  "The  coiirt  erred  in  affinn- 
ing  th(*  order,  judgment  and  proceedings  of  the  county 
court,  and  in  dismissing  said  action." 

The  case  was  in  the  district  court  upon  a  petition  in 
error  from  the  county  court  of  Gage  county,  and  the 
judgment  of  the  district  court  complained  of  is  as  follows: 

"Now  on  this  15th  day  of  May,  1902,  it  being  the  thirty- 
ninth  day  of  the  February,  1902,  term  of  the  district 
court  for  Gage  county,  Nebraska,  this  cause  came  on  to 
be  heard  upon  the  petition  in  error  and  the  transcript 
of  the  proceeilings,  final  judgment  and  order  of  the  coanty 
court  of  Gage  county,  Nebraska,  on  file,  and  was  submitted 
to  the  court,  on  consideration  whereof  the  court  finds  no 
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error  in  said  order,  judgment  and  proceedings.    Plaintiff 
in  error  excepts. 

"It  is  therefore  considered  by  the  court  that  said  oi'der, 
judgment  and  proceedings  be  and  the  same  are  hereby 
affirmed,  and  that  the  defendant  William  A.  Waddington 
go  hence  without  day  and  recover  his  costs  against  the 

plaintiff  herein  expended,  taxed  at  | ,  and  it  is  further 

ordered  that  execution  be  awarded  in  this  court  to  carry 
into  effect  this  judgment.     Plaintiff  in  error  excepts." 

The  only  assignment  of  error  in  the  petition,  filed  in 
the  district  court,  is  as  follows:  "The  court  erred  in  sus- 
taining the  objections  of  the  defendant  to  the  jurisdiction 
of  the  court.*'  The  statement  in  that  petition  as  to  the 
judgment  or  order  sought  to  be  reversed  is  as  follow^s : 

"The  plaintiff  in  error  complains  of  the  defendant  in 
error  for  that  on  the  11th  day  of  January,  1902,  the  de- 
fendant herein  as  incumbent  and  contestee  obtained  a 
ruling  and  order  of  the  county  court  of  Gage  county,  Ne- 
braska, in  an  action  pending  in  said  court  wherein  the 
plaintiff  herein  was  plaintiff  and  the  defendant  herein 
was  defendant,  in  which  the  said  court  sustainc-d  the  ob- 
jections of  the  contestee  and  defendant  to  the  jurisdiction 
of  said  court,  whereby  a  judgment  was  prevented.'' 

The  order  of  the  county  court  complained  of,  shown 
by  the  record,  is  as  follows: 

"January  11th,  1902,  at  9  o'clock  A.  M.,  the  court  being 
duly  advised  in  the  premises,  sustains  the  objections  to 
the  jurisdiction  of  the  court  filed  herein  by  the  defendant 
and  contestee;  to  which  ruling  the  said  Samuel  Moore, 
by  his  attorneys,  duly  excepts. 

"P.  E.  Bourne,  County  Judge/' 

It  appears  from  the  record  that  an  action  had  been 
commenced  in  the  county  court  of  Gage  county,  by  one 
Winfield  S.  Tilton,  against  the  defendant  in  error,  con- 
testing his  election  to  the  office  of  sheriff  of  Gage  county ; 
and  by  the  law  governing  such  cases  the  action  would 
have  stood  for  trial  on  January  6,  1902,  the  first  day  of 
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the  January  term  of  that  court.  No  record  was  brought 
to  the  district  court,  except  a  certified  copy  of  the  con- 
tents of  the  docket  of  the  county  court  in  which  we  find 
the  following  entry: 

"January  4,  1902.     Dismissal  filed  herein,  a  copy  of 
which  is  as  follows,  to  wit : 

"In  the  County  Court  of  Gage  County,  Nebraska. 
"Before  F.  E.  Bourne,  County  Judge. 
"Winfield  S.  Tilton, 

Contestant  and  Complainant, 

V. 

William  A.  Waddington,  Incumbent. 

"(^omes  now  the  above  named  contestant  and  hereby 
dismisses  the  above  action. 

"Dated  this  4th  day  of  January,  1902. 

WiNPiELD  S.  TiLTON,  Contestant/^ 


Dismissed. 


It  further  appears  that  on  that  day  he  paid  the  entire 
costs. 

The  next  entry  upon  the  docket  is: 

"January  6,  1902.  It  is  therefore  ordered  by  the  court 
that  said  cause  be  dismissed  at  contestant's  costs,  taxed 
herein  at  |6.  P.  E.  Bourne,  Ccninty  JudgeJ* 

It  is  urged  by  the  plaintiff  in  error  that  this  entry  was 
made  prior  to  nine  o'clock  A.  M.,  of  the  day  of  its  date, 
and  that  the  same  is  shown  by  affidavits.  There  was  nu 
bill  of  exceptions  taken  and  the  affidavits  can  not  be  con- 
sidered. 

The  next  entry  is  "January  6,  1902,  at  8 :  20  o'clock,  A. 
M.,  objections  to  dismissal  and  motion  to  substitute  party 
contestant  filed  herein,  a  copy  of  which  is  as  follows:" 
Then  follows  a  pai)er  entitle<l  in  the  original  cause,  made 
on  the  part  of  plaintiff  in  error,  copied  in  full  into  the 
docket.  If  we  may  consider  this  paper  as  a  part  of  the 
record,  it  is  sufficient  to  say,  it  is  an  application  to  inter- 
vene, and  to  be  substituted  for  the  contestant,  showing 
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that  the  applicant  is  such  party  as  by  law  may  contest  the 
election  in  question,  with  an  offer  of  the  bond  required 
by  statute. 

The  next  entry  upon  the  docket  is  as  follows :  "January 
6,  1902,  motion  of  Samuel  Moore  to  set  aside  dismissal, 
supported  by  affidavit  of  A.  H.  Kidd,  filed  herein  as  fol- 
lows :"  The  motion,  omitting  formal  parts,  is  as  follows : 
"Comes  now  Samuel  Moore  and  says  that  he  is  a  resident 
and  an  elector  of  Gage  county,  Nebraska,  and  has  been  for 
two  years  last  past,  and  voted  in  said  county  at  the  gen- 
eral election  held  in  November,  1901,  and  said  Samuel 
Moore  moves  the  court  to  vacate  and  set  aside  the  order 
dismissing  the  above  cause  which  was  entered  on  the 
docket  January  6,  1902,  for  the  reason  that  said  order  was 
made  by  said  court,  and  entered  by  said  court,  upon  said 
docket  about  8  o'clock,  A.  M.,  on  January  6,  1902,  before 
the  opening  of  the  January,  1902,  term  of  the  county 
•ourt,  at  which  said  cause  was  to  be  heard,  and  before  the 
opening  of  court  on  said  day  as  shown  by  the  affidavit  of 
A.  H.  Kidd,  hereto  attached  marked  'A'  and  made  a  part 
of  this  motion." 

The  next  entry  is  "January  10,  1902.  Notice  with  in- 
dorsements of  service  thereon  filed  herein,  a  copy  of  which 
is  as  follows :"  Then  follows  a  notice  addressed  to  Win- 
field  S.  Tilton,  and  William  A.  Waddington,  with  indorse- 
ment of  service,  signed  "J.  W.  Ashenfelter,  Chief  of  Po- 
lice." 

The  next  entry  is  "January  10,  1902.  Special  appear- 
ance to  jurisdiction  of  the  court  filed  herein,  a  copy  of 
which  is  as  follows :"  Then  follows  upon  the  docket  what 
purports  to  be  a  copy  of  a  paper  filed  on  the  part  of  Wil- 
liam A.  Waddington,  and  which,  omitting  signatures  and 
formal  parts,  is  as  follows : 

"Now  comes  William  A.  Waddington,  defendant  and 
contestee,  and  makes  his  special  appearance  herein  for  the 
sole  purpose  of  objecting  to  the  jurisdiction  of  this  court  to 
proceed  further  in  the  cause  for  the  following  reasons,  to 
wit: 
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"1.  Said  cause  was  dismissed  by  the  said  Winfield  8. 
Tilton  on  Jan.  4,  1902,  by  written  dismissal  and  all  the 
costs  paid  by  him. 

"2.  Said  cause  was  dismissed  by  the  court  on  Jan.  6, 
1902,  before  any  papers  had  been  filed  by  the  said  Samuel 
Moore  or  any  other  objector. 

"3.  This  court  has  no  jurisdiction  to  proceed  further  in 
this  cause. 

"4.  This  court  has  no  jurisdiction  to  permit  the  said 
Samuel  Sloore  to  intervene  in  this  cause. 

"5.  The  dismissal  of  this  cause  by  the  plaintiff,  Winfield 
S.  Tilton,  terminated  said  action  in  this  court. 

"6.  The  said  Samuel  Moore  has  no  legal  right  to  be  sub- 
stituted instead  of  said  Tilton  in  this  cause,  and  the  court 
has  no  jurisdiction  to  make  said  substitution." 

The  next  entry  is : 

"January  10,  1902,  at  9  o'clock,  A.  M.,  this  cause  came 
on  for  hearing  before  the  court  upon  the  objections  to  dis- 
missal, and  motion  of  Samuel  Moore  to  be  substituted  as 
party  contestant,  with  the  bond  tendered,  and  the  aflSdavits 
of  A.  H.  Kidd  and  L.  W.  Colby  attached  thereto,  and  upon 
the  motion  of  Samuel  Moore  to  set  aside  the  dismissal  en- 
tered in  this  cause,  with  the  aflftdavit  of  A.  H.  Kidd  at- 
tached to  said  motion,  and  William  A.  Waddington  de- 
fendant and  contestee,  by  his  attorneys,  having  filed  a 
special  appearance  herein,  objecting  to  the  jurisdiction  of 
the  court  to  proceed  further  in  this  cause;  and  the  court 
after  hearing  the  arguments  of  counsel  takes  said  matter 
under  advisement  until  January  11,  1902,  at  9  o^clock, 
A.M." 

Then  follows  the  entry  of  January  11,  copied  above  as 
the  judgment  complained  of. 

Two  questions  are  presented  and  argued  by  counsel.  (1) 
Does  the  record  before  the  district  court  show  such  an 
order  of  the  county  court  as  can  be  reviewed  upon  error? 
(2)  Did  the  record,  brought  to  the  district  court,  show 
error  of  the  county  court  in  entering  the  order  complained 
of?    If  either  of  these  questions  is  answered  in  the  n^;a- 
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tive,  the  judgment  of  the  district  court  must  be  affirmed. 
We  think  at  least  one  or  the  other  of  them  must  be  so  an- 
swered. Section  86,  chapter  26,  on  elections,  in  regard  to 
such  proceedings  as  this,  provides : 

"The  proceedings  shall  be  assimilated  to  those  in  an 
action,  so  far  as  practicable." 

In  Burke  v.  Perry,  26  Neb.  414,  it  is  said  (p.  420) : 

"A  contest  of  an  election  must  be  what  its  name  implies 
— an  adversary  proc(»eding  by  which  the  matters  in  con- 
troversy may  be  settled  upon  issues  joined." 

And  in  Spurym  v.  Thomson,  37  Neb.  39,  the  parties  are 
held  to  the  same  rules  of  pleading  as  in  ordinary  actions. 
We  think  this  proceeding  is  so  far  assimilated  to  an  action 
that  under  section  50a  of  our  code,  and  the  rule  announced 
in  State  v.  Matlcy,  17  Neb.  564,  the  plaintiff  in  error  had 
a  right  to  intervene  therein  if  his  application  was  made 
while  the  cause  was  pending  in  the  court,  and  on  proper 
and  sufficient  showing.  We  also  think  it  is  so  far  assimi- 
lated to  an  action  as  to  give  the  contestant  a  right,  either 
under  section  430a^  or  section  999  of  our  code,  to  dismiss 
his  action  absolutely  at  the  time  he  did. 

In  Harris  v.  Cronk^  17  N(»b.  475,  it  is  held : 

"An  action  in  the  district  court,  wherein  no  counterclaim 
or  set-off  has  been  tiled,  having  been  dismissed  in  vacation 
by  the  party  plaintiff  and  all  costs  paid,  according  to  the 
provisions  of  section  430a  of  the  code,  it  is  incompetent 
for  the  court  at  the  next,  or  any  subsequent  term,  to 
permit  an  intervention  in  said  cause." 

In  Sims  v.  Davis,  48  Neb.  720,  it  is  held : 

"In  an  action  wherein  the  defendant  has  not  appeared, 
a  dismissal  filed  by  plaintiff,  as  provided  by  statute,  ends 
the  case,  and  litigation  therein  can  not  be  continued." 

In  that  case,  parties  seeking  to  intervene,  moved  the 
court,  on  notice,  to  set  aside  a  dismissal  filed  and  entered 
in  vacation.  The  order  overruling  the  motion  was  held, 
not  erroneous. 

In  Banks  v.  Vhl,  6  Neb.  145,  it  is  held,  in  effect,  that 
under  the  provision  of  section  999  of  the  code,  a  plaintiff  in 
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county  court  had  the  absolute  right  to  dismiss  his  action. 
We  think  there  was  no  action  pending  in  the  county  court 
in  which  it  could  authorize  the  plaintiff  in  error  to  in- 
tervene. 

If,  however,  we  should  hold  that  the  dismissal  was  not 
absolute,  and  that  the  matte;*  was  still  pending,  and  under 
the  control  of  the  court,  then,  so  far  as  the  record  shows, 
it  is  still  pending,  and  the  application  of  plaintiff  in  error 
has  not  been  denied,  nor  his  motion  to  set  aside  the  dis- 
missal overruled,  and  no  final  order  is  shown  in  the  record. 
If,  as  plaintiff  in  error  contends,  the  court  still  had  control 
of  the  cause,  and  the  order  complained  of  prevented  a  rul- 
ing upon  his  motion  to  set  aside  the  dismissal,  even  then 
it  is  not  a  final  order.  An  order  directly  overruling  such 
a  motion  is  held  in  Sims  v.  DaviSj  supra^  not  to-be  a  final 
order,  if  the  court  then  had  jurisdiction  of  the  cause. 

Moreover,  the  order  complained  of  must  appear  to  be 
prejudicial  to  the  plaintiff  in  error  to  justify  a  reversal 
thereof  upon  his  application.  Unless  he  had  a  right  to  an 
order  setting  aside  the  dismissal  and  allowing  him  to  in- 
tervene, he  is  not  prejudiced.  Both  his  motion  to  set  aside 
the  dismissal,  and  his  application  to  be  allowed  to  inter- 
vene, were  made  on  showing  by  affidavits,  and  they  are  not 
preserved  by  a  bill  of  exceptions.  The  most  that  could  be 
conceded  for  the  power  of  the  county  court  is  that  it  may 
have  had  a  discretionary  power  to  set  aside  the  dismissal 
at  the  time  application  of  plaintiff  in  error  was  made,  but 
the  evidence  produced  to  influence  or  control  that  discre- 
tion must  be  in  the  record,  and  be  sufficient  to  show  that  it 
would  not  have  been  an  abuse  of  discretion  to  grant  him 
the  relief  asked,  before  prejudicial  error  can  appear. 

Again,  we  think  if  the  order  complained  of  is  final,  be- 
cause it  prevents  a  judgment  in  the  action  as  is  contended 
by  plaintiif  in  error,  then,  before  it  can  be  reversed  in 
error  proceedings  in  a  higher  court,  the  contestant,  Tilton, 
whose  dismissal  is  sought  to  be  set  aside,  must  be  made  a 
party  to  the  error  proceeding,  and  this  has  not  been  done. 
Tilton  was  the  plaintiff  in  the  action  and  had  furnished 
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the  bond  required  by  statute;  he  had  dismissed  the  action 
and  we  think  the  dismissal  could  not  be  set  asidd  without 
notice  to  him,  and  the  record  does  not  disclose  such  notice. 

We  think  the  judgment  of  the  district  court  is  right,  and 
recommend  that  it  be  affirmed. 

I 

Barnbs,  O.,  concurs. 

Albesbt,  O. 

I  concur  in  the  conclusion  because  the  contestant  is  a 
necessary  party  to  the  proceedings  in  this  court  and  has 
not  been  made  a  party. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


MlGHABL   D.    RtAN^   appellee^   V.    PATRICK    DONLBY,    IM- 
PLEADED WITH  LiNEUS  T.  Martin  bt  al.,  appellants.* 

FiiJED  JUI.T  Z,  1903.    No.  10,398. 

1.  Appeal:   Stipulation:    Waiver.    A  stipulation  in  an  action  pending 

tn,  the  district  court,  that  the  property  which  is  the  subject  of  the 
controversy  shall  be  sold  and  the  proceeds  deposited  with  the 
clerk,  until  It  shall  be  determined  which  party  to  the  action  is 
entitled  to  them,  and  that,  if  the  sale  shall  be  made  before  the 
matter  shall  be  fully  litigated,  the  funds  shall  be  paid  out  when  the 
court  shall  have  made  an  order  that  one  or  the  other  party  is  en- 
titled to  them,  is  not  effectual  as  a  release  of  errors  and  a  waiver 
of  the  right  of  review  in  this  court  An  intent  by  the  parties  to 
bar  themselves  from  the  right  of  access  to  the  courts  must  be 
nuuiifeeted  by  express  words  or  by  the  strongest  implication. 

2.  Foreclosure:   Injunction.    The  pendency  of  an  action  for  the  fore- 

closure of  an  alleged  chattel  mortgage,  in  which  a  temporary  in- 
junction has  been  granted  restraining  the  defendant  from  selling, 
consuming  or  disposing  of  the  property  fn  controversy  during  the 
pendency  of  the  action,  withdraws  the  property  from  pursuit, 
by  general  creditors  of  the  alleged  mortgagor,  in  another  court 
by  means  of  the  ordinary  procedure  of  a  suit  at  law,  judgment 


^Rehearing  of  case  reported  in  2  Neb.  (Unof.)  6. 


624  NEBRASKA  REPORTS.  [Vol.  69 


Ryan  v.  Donley. 


and  executiofn.    In  such  case  the  property  is  in  .the  oonstructlTe 
cust^y  of  the  law. 

3.  Covenant  in  Lease  for  Mortgage:  Enforcement.    A  covenant  in  an 
unrecorded  lease  for  the  term  of  five  years  at  an  annual  rental 
payable  annually,  to  the  effect  that  the  lessee  shall  on  the  15th 
•.  day  of  June  in  each  year<xecute  to  the  lessor  a  chattel  mortgage 
I  on  the  growing  crops,  to  secure  the  payment  of  the  rent  for  that 
I  year,  will  be  specifically  enforced  against  the  lessee  and  those 
claiming  title  to  the  crops,  acquired  after  the  commc  i.ement  of 
the  suit  to  establish  the  lien  of  the  landlord  and  to  sell  the  prop- 
erty as  upon  foreclosure. 

Appeal  from  the  district  court  for  Saunders  county: 
Samuel  H.  Sedgwick,  District  Judge.    Affirmed. 

Lionel  C.  Burr,  Charles  L.  Burr  and  Victor  L.  Haw- 
thorne,  for  appellants. 

John  H.  Barry y  contra. 

DUFFIB,  O. 

In  1889,  the  plaintiff  and  appellee,  Ryan,  being  the 
owner  of  a  farm  in  Saunders  county,  executed  a  lease 
thereof  to  one  Patrick  Donley  for  the  term  of  five  years  be- 
ginning on  the  first  day  of  March,  1896,  reserving  an 
annual  rent  of  |440  payable  on  the  first  day  of  January. 
It  was  covenanted  in  the  lease  that  if  the  average  yield  of 
crops  of  all  kinds  in  any  one  year  should  be  less  than 
twenty  bushels  to  the  acre,  the  lessor  should  accept  one- 
half  of  the^same  in  lieu  of  the  cash  rent  reserved  for  that 
year,  but  that  the  lessee  should  "execute  a  promissory  note 
of  |440  on  June  15  of  each  year  during  the  term  of  the 
lease  for  the  payment  of  the  rent  for  such  year,  said  note 
to  be  secured  by  chattel  mortgage  on  all  the  crops  to  be 
raised  on  said  premises  for  such  year." 

Donley  went  into  possession  under  the  lease,  which  was 
not  filed  for  record,  but  in  1897  refused  to  execute  the  note 
and  mortgage  provided  for  in  the  above  recited  covenant, 
and  on  the  31st  day  of  July  in  that  year  Ryan  begun  this 
action,  alleging  the  breach  of  the  covenant,  and  ihe  in- 
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solvency  of  Donley,  and  that  the  latter  was  threatening  and 
about  to  sell,  dispose  of  and  consume  the  growing  crops, 
and  by  so  doing  defeat  the  plaintiff  of  his  rent  for  that 
year,  and  that  the  average*  yi(»Id  of  the  crops  for  that  year 
would  exceed  twenty  busliels  an  acre.  The  i)etition  prayed 
for  an  injunction  restraining  the  defendant  from  selling, 
incumbering  or  consuming  the  crops,  or  any  of  them,  and 
that  the  plaintiff  be  decreed  to  have  a  mortgage  on  the 
same  for  the  sum  of  $440  as  of  date  June  15,  1897;  that 
the  mortgage  l)e  fon^closed,  the  proj)erty  sold  thereunder 
and  the  proceeds  of  such  sale,  or  so  much  thereof  as  should 
be  necessary,  applied  to  the  satisfaction  of  said  alleged 
indebtedness  and  costs  of  suit.  A  temporary  injunction 
was  allowed  as  prayed,  and  the  order  therefor  filed  with 
the  papers  in  the  case,  but  no  service  thereof  or  of  the 
summons  is  disclosed  by  the  transcript,  and  it  does  not 
apiiear  therefrom  when  actual  knowledge  thereof  fii'st  came 
to  the  defendant  or  to  the  subseijuent  parties  to  the  case. 
On  the  13th  day  of  December,  Donley  conft^ssed  a  judg- 
ment in  the  county  court  in  favor  of  the  appellant,  Lehr, 
for  the  sum  of  |381.30  and  costs  of  suit,  and  on  the  same 
day  an  execution  thereon  was  issued  to  the  appellant,  Mar- 
tin, as  constable,  and  by  him  levied  on  a  quantity  of  grain 
raised  on  the  premises  in  that  year,  arid  claim(»d  to  be  sub- 
ject to  the  alleged  lien  of  thc^  plaintiff's  lease.  On  the 
16th  day  of  December  the  plaintiff  filed  a  supplementiil 
petition  joining  Lehr  and\  Martin  with  Donley  as  defend- 
ants th<»r(»to,  and  setting  forth  the  judguuiut,  execution  and 
levy ;  alleging  that  all  of  such  proceedings  were  had,  with 
knowleilge  by  all  the  parties  thereto  of  the  pend<»n(\v  of 
the  plaintiff's  action  and  of  the  injunction  therein,  and  in 
contempt  thereof,  and  of  the  court,  and  were  void,  and 
praying  an  additional  injunction  restraining  Lc^hr  and 
Martin  from  selling  or  removing  the  property,  or  any  of 
it,  under  the  levy.  An  additional  temporary  injunction 
was  grantcHi  as  prayed.  A  motion  to  dissolve  this  latter 
temporary  injunction  was  made  by  Lehr  and  Martin,  and 
overruled.  Then  they  filed  a  general  demurrer  to  the  sup- 
43 
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ploiiiontiil  pt^tition  which  was  also  overruled;  whereupon 
they  filed  an  answer  thereto  admitting  the  judgment,  ex- 
<H*utl(m  and  levy,  and  the  existence  of  the  lease,  and  de- 
nying every  other  allegation  therein  contained.  The  plain- 
tiff ftkni  a  reply,  but  it  contained  no  new  matter  ((ailing  for 
consideration  by  the  court.  Donley  entered  an  appearance, 
but  did  not  answer  either  of  the  plaintiff's  pleadings  or 
otherwise*  participate*  in  the  defense.  On  the  11th  day  of 
January,  1898,  the  plaintiff  and  Lehr  made  a  stipulation 
to  the  effect  that  the  latteitshould  haul  the  grain  to  market 
and  sell  it,  and  receive  a  certain  compensation  from  the 
prociHHls  for  his  service  in  so  doing,  and  that  the  residue  of 
such  proce(Hls  should  be  "deposited  with  the  clerk  of  the 
district  court  until  it  is  detc^rmined  which  party,  the  said 
Lehr  and  Martin  or  Uyan,  is  entitled  to  hold  the  property 
so  levied  upon  in  favor  of  Lehr  by  the  constable,  Martin ; 
and  when  the  court  shall  have  made  an  order  that  one  or 
the  other  of  the  partiejs,  viz.,  Lehr  or  Ryan,  is  entitl(*d  to 
the  proccHHls  of  the  sale  of  said  property,  in  the  event  of 
the  sale  of  the  same  before  the  matter  is  fully  litigated, 
then  the  clerk  shall  pay  the  same  according  to  the  order 
of  said  court."  The  property  was  accordingly  sold  and  the 
proceeds,  amounting  to  $474.95,  deposited  with  the  clerk 
pursuant  to  the  stipulation,  and  out  of  it  Lehr  was  paid 
$27,  his  compensation  for  making  the  sale.  At  the  May, 
1898,  term  Donl(*y  was  adjudged  in  default  for  want  of  an- 
swer; and,  after  a  trial  without  a  jury,  the  court  entered  a 
judgment  upholding  the  lease  as  a  valid  lien  by  way  of 
mortgage  upon  the  proi>erty  in  controversy  for  the  sum  of 
f 440  and  inter(\st,  adjudging  the  execution  levy  to  be  void, 
as  in  violation  of  the  injunction  of  which  the  judgment 
creditor  and  constable  were  found  to  have  notice,  and 
making  the  temporary  injunction  perpetual,  and  directing 
that  the  mon(\v,  the  proceeds  of  the  sale  of  the  property 
then  in  the  hands  of  the  clerk,  be  applied,  first,  to  the  pay- 
ment of  the  costs  of  the  suit;  second,  the  payment  of  f27 
compensation  to  Lehr  for  selling  the  property  pursuant  to 
the  stipulation ;  and  third,  to  the  satisfaction  of  the  plain- 
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tiff's  lien ;  the  surplus,  if  any,  to  be  retained  by  the  clerk 
subject  to  the  further  orders  of  the  court. 

The  circumstances  are  such  that  it  will  be  convenient  to 
begin  with  the  discussion  of  the  contentions  of  the  appellee, 
plaintiff  below.  He  insists,  first,  that  the  above  recited 
stipulation,  providing  that  the  property  should  be  sold 
and  the  proceeds  disposed  of  as  the  court  should  order, 
amounted  to  a  release  of  errors  and  waiver  of  the  right  of 
appeal,  and  submitted  the  matter  finally  to  the  judgment 
of  the  trial  court.  There  is  no  such  expressed  agreement 
in  the  instrument,  and,  in  its  absence,  an  intent  by  a  liti- 
gant to  bar  himself  of  the  right  of  access  to  the  courts 
should  only  be  made  out  by  the  strongest  implication. 
Such  an  inference  can  not,  in  our  opinion,  be  drawn  from 
a  stipulation  requiring  the  money  to  remain  in  the  hands 
of  the  clerk  until  it  is  determined  which  party  is  entitled 
to  it,  and  expressly  contemplating  that  the  matters  in  con- 
troversy shall  be  "fully  litigated."  In  our  opinion,  the 
stipulation  contemplates  a  final  determination  of  the  suit 
after  it  has  been  fully  litigated,  which  includes  the  right 
to  litigate  in  this  court  if  either  party  desires  to  do  so.    

The  more  important  question  is  the  right  of  the  plaintiff  | 
to  have  his  contract  with  Kyan  enforced,  and  a  lien  in  his 
favor  established  against  the  crop  in  question. 

While,  in  general,  a  court  of  (Hjuity  will  not  take  upon 
itself  to  decree  specific  performance  where  chattel  property 
alone  is  concerned,  its  jurisdiction  to  do  so  can  not  be 
doubted,  and  no  good  reason  exists  against  the  exercise  of 
the  jurisdiction  in  any  case  where  compensation  in  dam- 
ages would  not  furnish  a  complete  and  satisfactory  remedy, 
or  where,  as  in  this  case,  a  judgment  for  damages  would 
be  of  no  benefit  because  of  the  insolvency  of  the  defendant. 

Every  contract,  the  subject  of  w^hich  is  susceptible  of 
substantial  enjoyment,  should  be  enforced,  provided  al- 
ways the  circumstances  surrounding  and  connected  with 
the  contract  bring  it  within  the  rules  entitling  the  party  to 
equitable  relief.  Waterman,  Sptvific  Performance,  sec.  11. 

But,  further  than  this,  the  rule  that  a  contract  respecting 
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eliattels  will  not  ordinarily  be  specifically  enforced,  does 
not  apply  to  an  agreeni(»nt  for  a  lien  or  .security  upon  per- 
sonal property,  where  there  can  be  no  remedy  at  law. 
Beach,  Modern  Equity  Jurisprudence,  3ec.  598;  Waterman, 
Specific  P(»rfornmnce,  sec.  20. 

In  Trirbcrt  r.  Burgess,  11  Md.  452,  it  was  held  that  a 
parol  contra(*t  for  a  mortgaj];!*  of  personal  property,  based 
upon  a  valuable  consideration,  may  be  enforced  in  a  court 
of  e(|uity,  if  the  contract  is  not  such  as  the  statute  of 
frauds  requires  to  be  in  writing. 

It  is  insisted,  as  we  understand  from  the  brief  of  the 
defendant,  that  the  rule  now  firmly  established  in  this 
state,  that  no  valid  lien  by  way  of  mortgage  c<an  be  created 
on  property  not  in  esse,  applies  equally  to  an  agreement 
to^vea  li(^n  on  property  not  in  esse,  by  executing  a  mort- 
gage on  the  same  when  it  comes  into  existence.  We  do  not 
think  that  this  position  can  be  sustained.  It  is  evident 
that  to  support  a  pr(*sent  grant  the  thing  granted  .or  con- 
I  veyed  must  have  a  present  existence.  If  it  has  no  existence, 
there  is  nothing  for  the  grant  to  operate  upon  and  in  the 
eyes  of  the  law  it  is  a  mere  nullity.  A  chattel  mortgage, 
therefore*,  which  purports  to  cover  property  not  in  ex- 
istence has  nothing  upon  which  to  operate;  and,  the  mort- 
gage being  an  executcnl  contract  with  nothing  further  to 
be  done  by  either  party,  the  rights  of  the  parties  are  fixed 
and  determined  by  the  mortgage  as  made.  If  the  property 
described  therein  had  no  existence,  so  that  nothing  was 
conveyed  thereby,  a  court  could  not  enlarge  the  contract 
as  made,  or  amend  it  to  include  more  than  the  parties  had 
covered  by  their  agreement. 
,  The  case  at  bar  is  different;  the  contract  is  executory  in 
/  its  character;  it  is  an  agreement  to  give  security  at  a 
future  day,  and  the  authorities  are  all  agreed  that  such  an 
agreement  may  be  enforced.  In  Hale  v.  Omaha  Nat.  Bank, 
49  N.  Y.  626,  a  case  where,  as  here,  the  lessees  were  in- 
solv(4it,  the  court  said : 

"ITad  the  lessor  claimed  a  specific  performance  of  the 
agreement,  and  the  perfecting  of  a  lien  upon  the  furniture 
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as  against  the  lessees  while  they  remained  in  possession 
of  the  demised  premises,  and  after  the  furniture  had  been 
placed  in  the  hotel,  no  one  would  have  questioned  the  right 
of  the  landlord  to  the  security  agreed  upon,  and  no  court 
exercising  the  ordinary  jurisdiction  of  courts  of  equity 
would  have  hesitated  to  decree  specific  performance  and 
compelled  the  execution  of  the  proper  instrument  to  give 
the  lien/' 

The  distinction  between  a  mortgage  actually  executed,* 
purporting  to  cover  after  acquired  property,  and  an  agree- 
ment to  execute  a  mortgage  thereon  after  the  propt^rty  had 
come  into  existence,  was  evidently  in  the  mind  of  Judge 
HoiiCOMB  when  he  formulatcHl  the  opinion  in  Broini  v. 
Ne%l809i,'6l  Neb.  765.    At  page  768  he  remarks: 

"The  stipulation  does  not  comprehend,  within  its  mean-. 
ing,  that  the  lessee  will,  after  the  property  is  acquired, 
execute  a  mortgage  or  other  instrument  incumbering  the 
property  for  the  benefit  of  the  lessor.  No  original  and  in- 
dependent contract  creating  a  new  lien  can  Ih»  inffUTed  as 
the  intention  and  contemplation  of  the  parties,  without 
doing  violence  to  the  language  used.  It  does  not  purport 
to  be  an  agreement  to  give  in  the  future,  a  lien  on  the 
property  then  owned  by  the  lessees  on  the  leased  premises; 
but,  by  its  own  terms  and  provisions,  the  instrument 
evinces  an  attempt  to  establish  a  lien  in  future  on  property 
at  the  time  not  in  esse.  It  is  a  contract,  or  attempt  at  con- 
tract, for  a  sale  and  transfer  by  way  of  mortgage,  and  not 
a  contract  to  give  a  mortgage." 

It  is  further  insisted  that  if  the  defendant's  agreement 
to  give  security  upon  the  crop  had  any  force  or  effect,  it 
could  not  be  greater  than  that  created  by  a  chattel  mort- 
gage given  on  goods  actually  owned  and  in  the  possession 
of  the  mortgagor,  and  that  such  a  mortgage  is  void  as  to 
creditors  in  the  absence  of  the  recording  of  the  mortgage. 
This  is  true,  unless  the  mortgagee  takes  possession  of  the 
mortgaged  property  before  the  right  of  the  creditor  to  the 
property  has  accrued  by  his  seizure  of  the  same.  Meyer 
4  Baapke  v.  Miller,  61  Neb.  620.    This  requires  us  to  de- 
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termine  whether,  by  commencing  this  action  to  enforce  the 
agreement  made  by  Donley  to  give  a  mortgage  on  the  crop, 
and  for  a  foreclosure  and  sale  of  the  same,  the  plaintiff. 
in  a  legal  sense,  took^possessjofi^  r^f  fiiA  pi^^^ppfty  or  placed 
it  within  the  poss(\ssion  of  the  court,  which,  in  legal  effect, 
would  be  equally  effective. 

It  is  a  rule  well  known  to  t;he  profession  that  where  two 
courts  have  concurrent  jurisdiction,  that  which  first  takes 
cognizance  of  the  case  has  the  right  to  retain  it  to  the  ex- 
clusion of  the  other;  that  where  property  is  in  gremio 
hgis,  if  it  be  ajc*ourt  of  rightful  jurisdiction,  no  other  court 
can  interfere  and  wrest  from  it  the  jurisdiction  first  ob- 
tained; and  that  a  sale  under  an  order  of  one  court,  of 
propcTty  in  the  custody  or  possession  of  .another,  conveys 
no  title.  Leigh  v.  Oncn,  62  Neb.  344,  and  cases  cited  at 
page  354. 

In  the  case  now  under  consideration,  the  court  was  asked 
to  establish  a  lien  against  the  property,  to  foreclose  the 
lien,  and  to  order  a  sale  of  the  property  to  satisfy  the  plain- 
tiff's claim.    The  property  being  chattel  in  its  nature,  a  sale 
thereof  could  only  be  made  effective  by  delivering  posses- 
sion to  the  purchaser.     The  relief  asked  from  the  court 
could  only  be  given  by  the  court  turning  over  to  the  pur- 
chaser at  the  sale  physical  possession  of  the  goods.    We 
think  that,  in  cases  of  this  character,  to  give  the  court  ex- 
clusive jurisdiction  of  the  property  involved  in  the  suit,  a 
receiver  necnl  not  be  appointed  or  that  any  oflBcer  of  the 
court  should  actually  seize  and  hold  the  property.    We 
believe  and  hold  that,  where  the  relief  asked  from  the  court 
n^iuires  it,  if  granted,  to  pass  possession  of  the  property  io 
a  purchaser  at  a  sale  which  may  be  ordered,  the  bringing 
of  the  suit  and  the  service  of  process  places  the  propertj 
within  the  jurisdiction  of  the  court  so  far  as  to  render 
ineffective  any  sale  of  the  same  made  by  another  court  of 
concurrent  jurisdiction  in  a  suit  subsequently  commenced. 
Adams  v.  Mercantile  Trust  Co.,  66  Fed.  617,  and  note  to 
same  case  15  C.  C.  A.  6. 
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We  recommend  an  affirmance  of  the  decree  appealed 
from. 

Albert,  C.  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  hertofore  ren- 
dered by  this  court  be  vacated  and  that  the  decree  ap- 
pealed from  be 

Affirmed. 

H0LCX)MB,  J. 

I  concur  in  the  judgment  of  affirmance  only  because  it  is 
held  by  a  majority  of  the  court  in  another  opinion  filed 
at  this  session  (Sporcr  v.  McDermott,  ante,  p.  533),  that 
an  agreement  to  give  a  mortgage  on  crops,  not  in  exist- 
ence at  the  time,  may  thereafter  be  specifically  enforced. 

Sedgwick,  J.,  not  sitting. 


Grand  Lodge,  Ancient  Order  of  United  Workmen,  v. 
Prantiska  Bartes.* 

Filed  July  8,  1903.    No.  13,086. 

Witness:  Evidencb  of  Age.  A  member  of  a  family.  Hying  therein,  is 
presumptively  qualified  as  a  witness  to  prove  the  age  and  pedigree 
of  the  other  members;  but  when  it  is  shown  on  cross-examination 
that  the  knowledge  of  such  witness  Is  derived,  not  from  family 
tradition  and  repute,  but  from  statements  made  by  a  stranger, 
flue  testimony  should  be  excluded. 

Error  to  the  district  court  for  Colfax  county :    Conrad 
Hollenbeck,  District  Judge.    Reversed. 

W.  P.  Hall  and  Matthew  Gering,  for  plaintiff  in  error. 

Framk  Dolezal,  contra. 
^  Rehearlns  allowed.    See  opinion,  p.  636,  pott. 
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DUPFIB,  C. 

This  action  is  brought  to  recover  upon  a  benefit  certifi- 
cate issiit^  by  the  plaintiff  in  error  to  Joseph  Bartes,  the 
husband  of  the  defendant  in  error,  and  in  which  she  is 
named  as  the  beneficiary.  The  only  defense  urged,  and  the 
only  question  tri(Hl,  was  the  age  of  the  decedent  at  the  time 
of  making  application  for  admission  to  the  order;  section 
1  of  article  2  of  its  constitution  and  by-laws  providing  that 
"no  person  shall  be  admitted  to  membership  in  the  order 
exce]>t  that  he  be  a  white  male  of  the  full  age  of  twenty- 
one  years  and  under  forty-five  years  at  the  time  of  re- 
ceiving the  workman  degree.'* 

Josejjh  Bartes'  application  for  beneficiary  certificate 
bears  date  June  29,  1S94,  in  which  he  states  that  he  was 
born  on  the  25th  day  of  December,  1849,  at  Moravia, 
Europ(\  lie  died  as  the  result  of  an  accident  on  Pebruarv 
25,  1S98.  In  the  invej^tigation  following  his  death  the 
plaintiff  in  error  obtained  from  Mrs.  Bartes  what  is 
t(Tmed  a  "birth  c(»rtiflcate"  of  her  husband,  in  which  it  is 
recited  that  he  was  born  on  the  23d  of  December,  1846. 
On  th(»  trial,  no  witness  made  any  direct  statement  as  to 
the  age  of  Joseph  Bartes,  but  his  mother  testified  that  she 
was  marri(»d  to  his  father  on  February  3,  and  on  Christ- 
mas of  th(^  same  year  of  the  marriage  her  son  Jospeh  was 
born;  that  his  father  died  in  January,  1900,  and  that  she 
had  lived  with  him  fifty  years,  lacking  about  three  weeks; 
that  tlH\v  wer(»  pr(*])ariiig  to  celebrate  their  golden  wedding 
at  the  time  of  his  d(»ath.  Accepting  this  as  a  correct  state- 
m(»nt  of  the  facts,  it  would  establish  that  Jaseph  Bartes, 
the  deceased,  would  have  been  fifty  years  of  age  on  the  25th 
of  P  vember,  1900,  and  that  he  was  bom  in  1850.  On  her 
direct  examination  the  plaintiff  in  error  testified  as  fol- 
lows : 

Q.  Mrs.  Bartes,  do  you  know  how  old  Mr.  Bartes  was 
when  you  married  him? 

A.  Yes,  sir. 

Q.  You  may  state  how  old  he  was  when  yon  married 
him. 
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A.  He  was  twenty-seven  years  old. 

Q.  How  long  were  you  married  to  him  before  he  died? 

A,  It  would  be  twenty-five  years  if  he  was  living  now. 

Q.  Would  it  be  twenty-five  years  this  year? 

A.  Yes,  sir,  this  fall  at  All  Saints  day. 

She  could  not  give  the  year  of  the  marriage  but,  as  her 
husband  had  been  dead  two  years,  her  testimony  corrob- 
orates that  of  her  mother-in-law,  and  fixes  the  age  of 
Joseph  Bartes  at  the  time  of  his  death  between  forty-seven 
and  forty-eight  years.  On  crossrexamination  Mrs.  Bartes 
testified  as  follows: 

Q.  How  long  had  you  known  Mr.  Bartes  before  your 
marriage? 

A.  I  only  kncnv  him  when  I  was  married. 

Q.  Did  you  know  Mr.  Bartes  a  year  before  you  married 
him? 

A.  No,  sir. 

Q,  How  do  you  know  that  your  husband,  Joseph  Bartes, 
was  twenty -seven  years  of  age,  twenty-five  years  ago,  when 
you  married  him? 

A.  Prom  the  publication  of  the  banns.    •    •    • 

Q.  Is  the  only  way  that  you  know  the  age  of  your  hus- 
band, Joseph  Bartes,  at  the  time  of  your  marriage,  what 
the  priest  announced  at  the  banns? 

A.  No  other  way. 

Q.  In  speaking  about  the  banns  being  announced,  do 
you  mean  that  the  preacher  or  priest  announced  it  from 
the  pulpit  to  the  congregation  that  you  and  Mr.  Bartes 
were  engaged? 

A.  Yes,  sir. 

Q.  Announced  it  orally? 

A.  Yes,  sir. 

Q.  Now,  from  the  time  that  you  heard  the  announce- 
ment made  by  the  priest  of  the  banns  of  marriage,  have 
you  ever  had  occasion  to  think  of  or  consider  your  hus- 
band's age  until  this  case  was  begun? 

A.  I  never  did, 

Q.  You  never  talked  with  your  husband  about  his  age? 
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A.  No,  sir. 

Q.  And  any  information  about  your  husband'^  age  was 
gained  from  the  announ(*oment  made  by  the  priest  at  the 
time  the  banns  of  marriage  were  announced? 

A.  Yes,  sir,  that  is  it. 

At  this  point  the  defendant  moved  the  court  to  strike 
out  all  the  evidence  of  Mrs.  Bartes  as  to  the  age  of  her 
husband,  for  the  reason  that  there  was  no  foundation  laid 
for  such  evidence  and  the  witness  had  not  shown  herself 
competent  to  testify  as  to  his  age,  and  that  the  only  state- 
ment as  to  his  age  is  the  statement  made  by  the  priest  who 
announced  the  banns,  the  same  being  hearsay  and  an  im- 
proper method  of  proving  age.  This  motion  was  overruled 
and  defendant  excepted. 

The  date  of  a  person^s  birth  may  be  testified  to  by  him- 
self or  by  the  members  of  his  family,  although  he  must,  and 
they  may,  know  the  fact  only  by  hearsay  based  on  family 
tradition.  No  rule  is  better  est.  ..iished  than  this  one;  and 
when  it  is  shown  that  the  witness  is  a  member  of  the  family 
of  the  person  whose  age  is  the  subject  of  inquiry,  the  pre- 
sumption obtains  that  the  witness  is  competent  without 
laying  any  foundation  therefor;  but  on  cross-examination 
it  may  be  shown  that,  although  a  member  of  the  family 
and  prima  facie  qualified  to  tc^stify  as  to  age  or  pedigree, 
the  witness  is  not  qualified,  either  because  he  has  no  knowl- 
edge in  fact  on  the  question  involved,  from  not  having 
heard  it  discussed,  or  that  his  opportunities  for  obtaining 
knowledge  on  the  question  have  been  insufficient  to  make 
him  a  competent  witness.  Harland  v.  EOfStman,  107  lU. 
535. 

In  the  case  cited,  it  is  said : 

"Such  conversiitions  may  have  been  such  in  extent  and 
variety,  and  may  have  becm  held  under  such  circumstances, 
as  to  enable  a  witness  to  say  that  such  was  the  reputation 
in  the  family,  but  such  conversations  may  not  have  been 
such.  The  witness  surely  could  not  be  permitted  to  swear 
to  any  specific  thing  which  his  wife,  or  either  of  her  uncles, 
had  said  in  his  hearing,  because  they  are  all  livings  and 
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their  sworn  testimony  is  better  than  their  unsworn  state- 
ments. It  follows,  the  witness  cannot  properly  be  allowed 
to  state  his  conclusion  from  such  unsworn  statements, 
unless  all  of  them  taken  together,  with  their  surround- 
ings, enable  him  to  say  such  was  the  accepted  state  of  the 
case  in  the  family,  or  such  was  the  uncontradicted  repute 
in  the  family." 

Mrs.  Bartes,  on  her  cross-examination,  gave  the  source 
of  her  information  aB  to  the  age  of  her  husband  at  the  date 
of  her  marriage.  This  information  came  from  the  priest 
and  not  from  any  member  of  the  family;  and  she  further 
testified  that  it  was  the  only  information  relating  to  his 
age,  at  that  time,  of  whidi  she  was  possessed.  In  this  state 
of  the  case  we  have  no  hesitation  in  saying  that  she  showed 
herself  incompetent  to  testify,  and  that  it  was  error  not  to 
exclude  her  testimony  upon  the  motion  made  therefor.  It 
is  true  that  she  was  afterward  recalled  and  the  following 
question  asked  her: 

Q.  Mrs.  Bartes,  was  it  not  talked  of  between  you  and 
your  husband;  that  is,  I  mean,  when  you  were  together 
did  you  not  sometimes  talk  over  the  fact  of  how  old  you* 
were  or  how  old  he  was? 

A.  We  never  talked  about  our  age;  once  in  a  while  he 
spoke  of  his  birthday,  once  in  a  while  we  talked  of  our 
birthdays.  She  further  testified  that  both  her  father-in- 
law  and  mother-in-law  lived  with  them  in  their  family; 
and  was  then  asked  this  question : 

Q.  Now,  Mrs.  Bartes,  in  your  talks — that  is  in  your 
family  talks  between  your  husband  and  yourself  and  his 
father  and  mother — was  it  ever  talked  of  how  long  you 
had  been  married  to  your  husband  and  how  long  you 
lived  together;  that  is,  before  his  death? 
A.  Yes,  sir,  it  was  talked. 

Q.  Now,  Mrs.  Bartes,  from  your  living  together  with 
the  father  and  mother  of  Joseph  Bartes,  your  husband,  and 
they  with  you,  do  you  know  what  day  their  wedding  an- 
niversary came  in  the  year? 

A.  Yes,  sir,  it  came  on  the  2d  of  February. 
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It  is  insisted  that^  because  of  these  people  all  living  to- 
gether, she  was  qualified  to  speak  of  the  age  of  her  hus- 
band at  the  time  of  their  marriage.  Presumptively  this 
is  true,  but,  as  before  stated,  she  by  her  own  declarations 
has  shown  her  disqualification,  her  only  knowledge  upon 
that  subject  having  come  from  the  declaration  of  a  priest 
whom  it  is  not  claimed  would  be  qualified  as  a  witness 
upon  that  question.  What  weight  the  jury  may  have  at- 
tached to  this  testimony  we  can  not  of  course  say,  but  it 
was  submitted  to  them  with  other  competent  testimony 
as  to  the  age  of  Joseph  Bartes  and  it  may,  or  may  not,  have 
controlled  their  verdict.  For  the  error  in  submitting  this 
evidence  to  the  jury,  we  recommend  a  reversal  of  the  judg- 
ment and  that  the  cause  be  rer^inded  for  another  trial. 

Pound  and  Kibkpatbick,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  another  trial. 

Bbvebsbd. 

The  following  opinion  on  rehearing  was  filed  February 
17,  1904.  Former  judgment  of  this  court  vacated.  Judg- 
ment of  district  court  affirmed: 

1.  OompetMLoj  of  Wife  to  Testify  to  Ag»  of  Husband.  The  plaintiff, 
wife  of  the  deceased  with  whom  she  had  Uved  for  twenty  years 
before  his  death,  and  to  whom  she  had  talked  regarding  his  birth- 
day at  different  times,  and  who  had  a  general  acquaintance  with 
the  family  history  and  tradition,  held  to  be  a  competent  witness 
to  teetlfly  as  to  the  age  of  her  deceased  husband. 

t.  ;   PnsuicraoN.    A  wife  who  has  llyed  fdr  twenty  yean  with 

her  husba&d  will  be  presumed  to  know  his  age  and  to  be  quallfled 
to  testify  thereto*  unless  the  contrary  clearly  aiKMars  firom  the 
record. 

t.  Bats  of  Blrih:  Bynmros.  Tho  date  of  a  person's  birth  may  be 
testified  to  by  members  of  his  family,  although  they  may  know  of 
tlM  ftust  only  by  hearsay  fonnded  on  family  tradition. 

4.  Qnallllcatlon  of  Witness.  Because  the  first  knowledge  obtained  by 
a  wife  as  to  her  husband's  age  Is  deriyed  from  an  inoompetent 
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source,  this  will  not  disqualify  her  from  testifying  as  to  his  age, 
where,  by  reason  of  her  membership  in  the  family,  knowledge  of 
such  fact  is  obtained  from  other  sources  to  which  no  valid  objec- 
tion applies. 

5.  Bviden^^    Bvidence  examined  and  held  sufficient  to  sustain  the  ver- 

dict of  the  jury. 

6.  Instructions.    Alleged  errors  in  giving  and  refusing  to  give  certain 

instructions  duly  excepted  to  examined  and  held  not  well  taken. 

7.  New  Trial:  Newly  Discovered  Evidence.    Ati  application  for  a  new 

trial  on  the  ground  of  surprise  and  newly  discovered  evidence  is 
addressed  to  the  sound  discretion  of  the  trial  court;  and  its  rul- 
ing thereon  will  not  be  disturbed,  unless  there  is  an  abuse  of 
discretion  shown. 

8. :    :    Diligence.     Before  the  defendant  is  entitled  to  a 

new  trial  on  the  ground  of  newly  discovered  evidence,  it  must 
appear  that  due  diligence  was  exercised  to  procure  such  evidence 
upon  the  original  trial,  and  that  it  is  through  no  fault  or  neglect' 
of  the  party  making  the  application  that  such  evidence  was  not 
then  produced. 


9.  : : — :    Ruling.     The  ruling  of  the  trial  court  on  the  application 

for  a  new  trial,  on  the  ground  of  surprise  and  newly  discovered 
evidence,  held  to  be  without  prejudicial  error. 

HOLOOMB,  C-  J. 

This  cause  is  submitted  on  rehearing.  The  considera- 
tion given  the  case  and  the  recommendations  contained  in 
the  former  opinion  ( ante,  p.  631 )  resulted  in  a  reversal  of 
the  judgment  of  the  trial  court  on  the  ground  of  error  in 
not  withdrawing  from  the  jury  certain  evidence  given  by 
the  wife  of  the  deceased  with  reference  to  his  age  at  the 
time  of  the  execution  of  the  contract  on  which  is  based 
plaintiff's  right  of  action.  The  plaintiff  instituted  an  ac- 
tion to  recover  on  a  policy  of  insurance  or  benefit  certifi- 
cate issued  by  the  plaintiff  in  error,  a  fraternal  beneficiary 
association,  to  her  deceased  husband,  who,  during  his  life- 
time, had  become  a  member  of  one  of  its  local  lodges.  As 
a  defense  the  association  pleaded  that  the  deceased,  at  the 
time  of  the  issuance  of  the  beneficiary  certificate  and  in 
jnaking  application  therefor,  had  misrepresented  his  age, 
and  that  he  was,  at  the  time  of  his  admission  as  a  member 
of  the  local  lodge  and  the  issuance  of  the  certificate,  be- 


638  NEBRASKA  REPORTS.  [Vol.  69 

Grand  Lodge  A.  O.  U.  W.  t.  Bartes. 

yond  the  age  provided  for  by  the  laws  of  the  organizatio 
and  the  statutes  of  the  state,  to  wit,  more  than  45  years  ;^ 
age.  This  was  denied  by  the  beneficiary,  the  plaintiff  in 
this  action,  and  the  wife  of  the  deceased.  On  this  issue  of 
fact  hinged  most  of  the  evidence  submitted  in  flie  case. 
The  wife  as  a  witness  in  her  own  behalf  testified  as  to  her 
husband's  age  at  the  time  of  their  marriage,  and  the  date 
of  their  marriage,  thus  necessitating  only  a  mathematical 
calculation  to  determine  his  age  when  he  applied  for  mem- 
bership in  the  local  lodge. 

The  plaintiff  was  of  Bohemian  nationality  and  required 
the  assistance  of  an  interpreter  in  giving  her  testimony. 
On  cross-examination  it  was  developed,  as  is  set  forth  in 
detail  in  the  former  opinion  {ante,  p.  631)  that  her  first 
knowledge  as  to  the  age  of  her  husband  was  gained  by  the 
public  announcement  of  the  parish  priest  in  her  native 
country  of  the  marriage  banns,  a  short  time  prior  to  its 
celebration,  which  was  according  to  a  custom  there  obtain- 
ing. After  drawing  from  the  witness  the  information  that 
tys  was  the  first  and  only  means  by  whiq^  she  knew  her 
husband's  age,  at  the  time  of  their  marriage,  the  witness 
was  further  asked  on  cross-examination  if  she  had  ever 
talked  with  her  husband  about  his  age,  and  answered  in 
the  negative.  She  was  then  asked :  "And  any  information 
about  your  husband's  age  was  gained  by  the  announcement 
made  by  the  priest  at  the  time  the  banns  of  marriage  were 
announced?"  She  answered:  "Yes,  sir,  that  is  it.'*  Be- 
cause of  the  source  of  the  witness'  knowledge  of  her  hus- 
band's age  as  thus  elicited  on  cross-examination,  a  motion 
was  made  to  strike  out  all  her  direct  testimony  relating  to 
his  age;  and  tlie  refusal  of  the  court  to  strike  out  such 
testimony,  it  was  thought  and  so  held  in  the  former  opin- 
ion, constituted  prejudicial  error  for  which  the  judgment 
of  the  trial  court  should  be  reversed. 

It  is  not  altogether  clear  that  the  witness  is  disqualified 
from  testifying  relative  to  the  age  of  her  deceased  husband, 
conceding  the  correctness  of  the  premises  of  counsel  for 
defendant^  as  to  the  announcement  of  the  parish  priest  of 
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the  marriage  banns  being  the  exclusive  source  of  the  wit- 
ness' knowledge  regarding  the  fact  testified  to. 

The  announcement  was  in  its  nature  a  public  or  quasi 
public  proclamation.  It  was  made  as  a  part  of  a  cus- 
tomary proceeding  leading  up  to  the  performance  of  the 
marriage  rite.  It  may  be  presumed  to  have  been  made 
upon  the  authority,  in  the  presence,  and  with  the  consent 
of  the  deceased,  the  prospective  bridegroom.  It  may  pos- 
sibly be  said  to  be  equivalent  to  a  public  declaration  by 
him  of  his  age,  and,  under  a  well  recognized  rule  govern- 
ing hearsay  evidence  of  this  character,  since  his  decease, 
may  be  testified  to  as  a  declaration  made  by  one  compe- 
tent to  testify  to  pedigree,  had  he  been  living.  We  do  not, 
however,  care  to  be  understood  as  resting  our  decision  on 
this  proposition,  and  do  not  do  so. 

An  examination  of  the  entire  record  satisfies  us  that 
the  witness  was  competent  for  other  reasons  to  testify 
regarding  the  age  of  her  husband.  While  the  cross-exam- 
ination standing  alone  would  seem  to  limit  her  knowledge 
to  that  gained  from  the  publication  of  the  marriage  banns, 
taking  all  of  her  evidence,  as  disclosed  by  the  record,  it  is 
manifest  that  such  is  not  the  case.  Admitting  her  first 
information  to  be  from  an  incompetent  source,  it  is  ap- 
parent that  she  was  qualified  to  speak  regarding  the  mat- 
ter testified  about  from  her  relationship  to  her  husband, 
as  a  member  of  the  family,  and  because  of  knowledge 
gained  thereby  in  relation  to  the  general  repute  and  tradi- 
tion in  the  family  concerning  the  birth,  age  and  pedigree 
of  her  deceased  husband.  She  had  lived  with  him  over 
twenty  years.  She  says  that  they  at  times  spoke  about 
their  birthdays.  It  is  hardly  conceivable  that,  where  the 
family  relations  had  been  sustained  for  this  length  of 
time,  a  member  of  such  family  during  the  whole  of  such 
period  was  not  qualified  to  speak  of  matters  pertaining  to 
the  i)edigree  of  other  members  of  the  family  of  like  stand- 
ing, A  birthday  may  not  be  an  epoch  in  the  life  of  a  per- 
son, but  it  is  at  least  an  event,  an  incident  of  which  note 
10  usually  taken  by  the  several  members  constituting  the 
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family.  The  birthday  and  the  age  of  an  individual  can 
hardly  be  disassociated.  To  talk  of  or  discuss  the  birth- 
day of  one,  and  especially  a  member  of  the  same  family, 
comprehends  ordinarily  the  age  as  well  as  the  anniversary. 
The  thought  may  be  suggested  in  innumerable  ways,  with- 
out a  direct  discussion  of  the  age  as  if  it  were  a  matter 
of  controversy  or  doubt.  We  are  quite  confident  that  al- 
thou^  the  plaintiff  says  on  cross-examination,  when  her 
attention  was  challengeil  directly  to  when  she  first  learned 
his  age^  she  had  no  other  knowledge  on  the  subject  than 
that  learned  by  the  publication  of  the  marriage  banns, 
her  subso(iuent  raeinl)(*rsliip  in  the  family  for  over  twenty 
years  airordcnl  opportunities  for  knowledge  and  informa- 
tion on  the  subject,  wholly  outside  of  and  regardless  of 
the  ki;()wl(Mlge  thus  first  acquired,  which  well  qualified 
her  to  testify  as  to  his  age,  and  that  such  relationship 
brings  her  altogether  within  the  rule  of  law  governing  the 
competency  of  witnesses  regarding  such  matters.  The 
law  presumes,  and  rightly  so,  that  such  a  member  of  the 
family  is  qualified  as  a  witn(»ss  to  prove  the  age  of  other 
members.  It  is  also  disclosed  by  the  record  that  the  par- 
ents of  the  deceased  lived  in  his  family,  and  bs  members 
thereof,  during  nearly  the  whole  of  the  married  life  of 
their  son;  that  the  deceased 'was  the  oldest  son;  that  he 
was  born  in  December  of  the  first  year  of  their  marriage 
which  occurred  in  February;  that  the  parents  were  round- 
ing out  fifty  y(*ars  of  weilded  life  and  making  preparations 
for  the  celebration  of  their  golden  wedding  anniversary  a 
short  time  prior  to  the  d(»ath  of  the  father.  It  is  scarcely 
believable,  under  these  circumstances,  that  the  wife  of  the 
deceased  and  daughter-in-law  of  the  parents  was  not  only 
presumptively,  but  actually  and  in  fact  acquainted  with 
the  exact  age  of  her  deceased  husband,  and  of  the  family 
history  and  tradition,  and,  of  course,  qualified  to  speak 
on  the  subject.  The  plaintiff  in  her  testimony  speaks  of 
the  wedded  life  of  her  husband's  parents,  the  date  of  their 
wedding  anniversary  and  the  near  approach  of  the  golden 
wedding  anniversary.     It  is,  we  thiiik,  clearly  inferable 


Vol.  69]  JANUARY  TERM,  1903.  641 


Grand  Lodge  A.  O.  U.  W.  v.  Bart(»s. 


from  the  rei^ord  that  her  relationship  "to  the  family,  her 
long  membership  therein,  and  her  acquaintance  with  the 
family  history  and  tradition  were  such  as  to  (jualify 
her  to  testify  to  the  pedigree  of  any  member  thereof, 
as  w^as  her  mother-in-law  or  would  be  ht»r  liusband 
had  he  been  living.  The  rule  is  uniform  that  the 
date  of  a  person's  birth  may  be  testificHl  to  by  mcnnbers  of 
his  family,  although  they  may  know  of  the  fact  only  by 
hearsay  founded  on  family  tradition.  Sucli  evidence  is 
admitted  as  coming  within  th(*  rule  of  hearsay  in  matters 
pertaining  to  pedigree*,  which  embrace  not  only  desc(*nt 
and  relationship,  but  also  the  facts  of  birth,  marriage  and 
death  and  the  times  when  they  (H*curred.  Houlton  v,  Man- 
teuffcl,  51  Minn.  185,  53  N.  W.  541;  1  Greenh^af,  Evidence 
(16th  ed.),  sec.  104;  Hill  v.  Eld  ridge,  126  Mass.  234;  Com- 
monwealth V.  Stcrenson,  142  Mass.  466,  8  N.  E.  341; 
Cheever  v.  Vongdon,  34  Mich.  296. 

Treating,  for  present  purposes,  the  knowledge  of  the 
wife  gained  from  the  publication  of  the  marriage  banns  as 
coming  from  an  incompetent  source,  we  can  not  n^gard 
this  as  sufficient  grounds  for  excluding  her  evidence  in 
chief  touching  the  age  of  her  deceased  husband,  or  for 
holding  her  incompetent  to  testify  on  the  subject.  Her 
competency  does  not  rest  on  her  right  to  testify  to  declara- 
tions made  by  those  who  were  ciualified  to  speak  when  tln» 
declaration  was  made  but  whose  testimony  by  reason  of 
death  or  other  causes  can  not  be  obtained.  Her  qualifi(*a- 
tion  to  speak  of  the  family  tradition  regarding  age,  pedi- 
gree, etc.,  is  bottomcKl  on  her  membership  of  long  standing 
in  the  family,  and  the  knowledge  of  matters  pertaining  to 
the  pedigree  of  other  members  acquired  thereby.  That 
she  did  have  such  general  knowledge  which  renders  h(T 
competent  to  testify  is,  we  think,  disclosed  by  the  record. 
The  incompetent  source  of  her  knowUnlge  first  obtained 
could,  at  most,  be  considi^'ed  only  for  the  pur])os(»  of 
affecting  her  credibility  or  the  weight  to  be  attached  to 
her  evidence.  Her  comp<*t(*ncy  to  testify  as  a  witness  has 
its  origin  in  knowledge  and  information  coming?  from 
44 
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otli(»r  so!iiV(\s  and  in  otlier  respcvts  to  wiiich  no  valid  ob- 
jcrtiou  ai)i)lios.  Cook  r.  Carroll  Land  <£•  Cattle  Co.j  39  S. 
\V.  (Tex.  (Mv.  App.)  lOOH.  We  are,  for  the  reasons  stated, 
of  the  opinion  that  no  error  was  eoinmitt(Hl  by  the  trial 
court  in  refiisinfj;,  on  the  defenihint's  motion,  to  strike  out 
all  of  the  evidence  of  the  phiintitf  touching  the  age  of  her 
deceased  liusband  b(»caus<»  of  her  alh^geil  discjualiticatiou. 

Oth(*r  errors  art*  argutnl  by  counsel  for  plaintiif  in  error 
in  their  bri(»f  fih^d  in  the  case,  none  of  which  api>eal  to  us 
as  of  such  a  substantial  character  as  to  call  for'a  reversal 
of  the  judgment  entered  in  the  court  below.  The  whole 
of  th(»  controviTsy  centered  on  the  point  relating  to  the 
age  of  the  d(H(»as<Hl.  Th(»  ttsstimony  was  directed  almost 
exclusively  to  this  one  issu(\  The  court,  by  its  sixth  in- 
struction, told  the  jury  that  if  the  age  of  the  deceastni,  at 
th(»  time  he  ajjplied  for  mend)ership,  was  found  to  be 
above  that  allowcnl  by  the  laws  of  the  association,  the 
I)laintitt'  could  not  recover.  This  issue  of  fact  was  by  the 
jury  found  against  the  defendant.  While  it  is  urged  that 
the  (evidence  is  insufficient  to  support  the  verdict,  we  are 
satisfied  from  examination  of  the  record  that  such  is  not 
the  case.  The  wife  and  the  mother  of  th(»  deceased  both 
t(\stified  regarding  his  age,  and  from  the  evidence  of  both, 
or  either,  the  inference  is  fairly  justifiable  that  his  age 
>\'as  not  misr(»pr(»s(»nted  in  his  application  for  the  benefit 
certificate  of  insurance.  While  thcTe  is  some  parol  and 
docum(*ntary  evidence  apparently  supporting  the  conten- 
tion of  the  defendant,  this  (»videnc(*,  as  found  by  the  jury, 
must  give  way  to  the  positive  and  direct  testimony  of  the 
living  witnesses  qualifie<l  to  speak  on  the  subject. 

The  giving  and  refusing  to  give  certain  instructions  are 
also  exce])t(M.l  to,  but,  in  view  of  the  clear  cut  instruction 
of  the  court,  to  which  we  have  referred,  submitting  the 
issue  of  fact  in  as  favorable  light  as  the  defc^ndant  could 
rightfully  ask,  no  prejudicial  error  was  committed  in  the 
ruling  of  the  court  on  the  instructions  given  and,  refused, 
of  which  complaint  is  made. 

Errof  is  also  sought  to  be  predicated  on  the  ruling  of 
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the  trial  court  in  refusing  to  grant  a  new  trial  on  the 
ground  of  surprise  and  newly  discovered  evidence.  The 
evidence  which  it  was  sought  to  procure,  and  on  which 
the  application  was  based,  was  in  relation  to  records  and 
documents  supposed  to  be  in  existence  in  the  foreign 
country,  from  which  the  family  of  the  deceased  and  his 
parents'  family  emigrated  to  this  country.  Such  records, 
it  is  claimed,  would  show  the  ages  and  date  of  the  mar- 
riage of  the  parents  of  the  deceased,  and  from  these 
could  be  determined  more  accurately  the  hitler's  age.  We 
find  no  ground  for  entertaining  the  view  that  tlu*  trial 
court  abused  its  discretion  in  respcvt  of  the  applicaticm 
for  a  new  trial  on  the  grounds  advanced  thcTefor.  The 
issue  as  to  the  age  of  the  deceased  was  raised  by  the  ph^ad- 
ings  in  the  case,  and  regarding  which  the  defendant  was 
advised  from  the  time  of  the  filing  of  tlie  answer.  No 
effort  was  made  to  secure  the  evid(*nce  now  sought  to  be 
obtained.  The  evidence  is  not  only  in  its  nature  cumula- 
tive, but  its  existence  is  largely  a  matt<T  of  conjecture  or 
speculation.  While  it  is  urged  that  the  def(»ndant  was 
misled  by  the  character  of  the  answer,  and  was  led  to  be- 
lieve the  plea  of  waiver  would  probably  be  replied  on  by 
the  plaintiff,  to  avoid  the  conscniuences  of  the  allc^gc^l  mis- 
statement as  to  age,  it  is  manifest  that  the  issue  of  fact 
as  to  age  of  the  deceased  was  i)ut  directly  in  issue,  and, 
to  maintain  its  side  of  the  controversy,  it  was  incumbent 
on  the.  association  to  make  all  reasonable^  effort  and  ex- 
ercise due  diligence  to  procure  all  the*  (evidence  in  support 
of  such  issue  reasonably  obtainable,  and  that  the*  evidence 
now  sought  to  be  obtained  might,  if  in  existence,  have 
been  secured  by  the  exercise  of  such  reasonabU*  eft'ort  and 
due  diligence.  The  court's  ruling  in  respect  of  the  matter 
now  being  discussed  was,  we  are  disposcnl  to  think,  proper, 
and  error  can  not  successfully  be  predicated  thereon. 
From  a  consideration  of  the  entire  record  and  of  the 
errors  assigned,  we  arrive  at  the  conclusion  that  the  judg- 
ment of  the  trial  court  was  right  and  should  not  be  dis- 


644  NEBRASKA  REPORTS.  [VOL.  69 


llaMhiin  v.  Harjro. 


tiirbcd.     The  judgment  of  reversal  heretofore  entered  is 
vacated,  and  the  judgment  of  the  trial  court  is 

Affirmed. 


Georgk  Haslam  v.  AIarie  Raroe. 

Filed  July  3,  1903.     No.  13,090. 

1.  Verdict  Contrary  to  Instructions.     A  verdict  rendered  in  plain  dis- 

regard of  tlie  instructions,  is  contrary  to  law.  and  will,  ordinarily, 
be  set  aside  wittiout  an  examination  of  ttie  instructions  to  de- 
termine whether  correct  jr  not 

2.  Evidence  of  Written  Contract  of  Marriage.    Evidence  examined  and 

held  not  to  establish  a  written  contract  of  marriage. 

3.  Statute  of  Frauds.    An  unwritten  contract,  which  by  its  terms  is  not 

to  be  performed  within  a  year  from  the  making  thereof,  is  not 
taken  out  of  the  statute  by  an  oral  acknowledgment  made  within 
a  year  from  date  of  performance. 

4.  Appeal:   Bhtoppel.    Where  the  record  discloses  that  a  defendant  has 

raised  the  question  and  insisted  in  the  district  court  that  there 
was  not  sufficient  evidence  to  warrant  the  submission  of  a  ma- 
terial issue  to  the  jury,  and  the  court  nevertheless  insists  on 
submitting  the  issue,  the  defendant  is  not  estopped  on  appeal  to 
raise  the  same  question  here,  because  he  requested  and  obtained 
an  instruction  defining  the  law  relating  to  the  issue  as  he  under- 
stands it  to  be. 

ERitOR  to  the  district  court  for  Dodge  county.   James  A. 
Grimison,  District  Judge.    Reverficd. 

J.  E.  Frick  and  Frank  Dolczal,  for  plaintiff  in  eiTor. 

Thomas  M.  Franae,  F.  Cole  Anderson  and  Harry  Kcefe, 
contra, 

DUFFIE,  C. 

On  the  trial  of  this  case,  a  verdict  was  returned  in  favor 
of  the  plaintiff  below  for  $750.  T\\o  defendant  imine<liately 
filed  a  motion  asking  the  court  to  rc^scTve  the  case  for  fur- 
ther argument,  and  to  reserve  judgment.  This  motion  was 
granted  by  the  court.  After  this  motion  was  filed,  and 
pending  a  hearing  thereon,  defendant  below  filed  a  motion 


Vol.  6dl  JANUARY  TERM.  1903.  645 


HaKlarn  v.  Barge. 


for  a  new  trial.  Upon  the  argument  of  the  motion  to  re- 
serve the  case  and  for  judgment  notwithstanding  the  ver- 
dict, the  court  entered  judgment  for  the  defendant  below. 
From  this  judgment  plaintiff  below  prosecuted  error,  and 
this  court  reversed  the  court  below  and  remanded  the  case 
for  action  upon  the  motion  for  a  new  trial,  which  still  re- 
mained undisposed  of.  63  Neb.  296.  Opinion  on  rehearing, 
65  Neb.  656. 

On  October  10, 1902,  the  motion  for  a  new  trial  came  on 
for  hearing  in  the  district  court,  in  pursuance  of  the  man- 
date from  this  court,  »and  upon  consideration  ther(H)f  the 
court  overruled  said  motion,  and  judgment  was  entcTed 
on  the  verdict  of  the  jury.  Thereup(m,  the  defendant 
settled  and  had  his  bill  of  exceptions  allowed  and  has 
brought  the  case  to  this  court  on  error.  Judge  Marshall, 
who  presided  at  the  trial  and  in  all  the  proceedings  up 
to  the  argument  on  the  motion  for  a  new  trial,  having  de- 
ceased, the  motion  for  a  new  trial  was  heard  and  passed 
on  by  another  judge. 

The  principal  errors  relied  on  are:  (1)  That  the  court 
erred  in  overruling  the  motion  for  a  new  trial;  (2)  that 
the  verdict  is  not  sustained  by  the  evidence  and  is  con- 
trary to  law.  The  only  question  decided  on  the  former 
appeal  was  the  sufficiency  of  the  plaintiff's  petition  to 
state  a  cause  of  action,  while  this  appeal  involves  j:he 
merits  of  the  controversy  between  the  parties.  The  8th 
and  9th  instructions  of  the  court  are  as  follows: 

"8th.  The  jury  are  instructe<l  that  the  contract  or 
promise  of  marriage  set  out  in  the  plaintiff's  petition,  to 
the  effect  that  on  or  about  the  first  day  of  July,  1890,  the 
defendant,  orally,  that  is,  not  in  writing,  promised  to 
marry  the  plaintiff,  and  the  plaintiff  orally,  that  is,  not  in 
writing,  promise4  to  marry  the  defendant,  when  the  plain- 
tiff should  arrive  at  the  age  of  18  years;  and  from  the 
undisputed  evidence  the  plaintiff  was  at  the  time  only  a 
little  over  the  age  of  15  years,  leaving  nearly  three  years 
to  intervene  between  the  time  of  making  the  contract  or 
promise  and  the  time  when,  by  its  terms,  it  was  to  be  per- 
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formed.  This  contract  or  promise  under  our  statute  of 
frauds  w*ns  and  is  void,  or  voidable,  at  the  instance  of 
either  of  the  parties  thereto,  and  can  not  be  enforced  in 
this  action,  for  the  reason,  as  required  by  that  statutes 
this  contract  or  promise  was  not  in  writing,  nor  was  any 
memorandum  thereof  made  or  signed  by  either  of  the  said 
parties,  at  the  time  it  was  made. 

^•^Oth.  The  jury  are  instructed  that  although  the  con- 
tract of  marriage  as  set  out  in  the  preceding  8th  instruc- 
tion is  void  and  of  no  force,  it  would  remain  void  and  of 
no  force  and  effect  against  the  defendant,  or  in  favor  of 
plaintiff,  unless  the  d(»f(*ndanf  afterward,  and  before  the 
24th  day  of  May,  1893,  signed  a  memorandum  of  said  con- 
tract, which  m(*morandum  should  be  as  broad  and  full  as 
the  original  contract  or  promise,  and  the  memorandum,  to 
be  good,  should  embrace  all  the  terms  and  conditions  of 
said  original  contract.  Under  tlie  pleadings  in  this  case, 
a  new  contract  of  marriage  will  not  suffice,  for  such  new 
contract  is  not  the  cause  of  action  set  out  in  the  plaintiflPs 
petition  and  can  not  in  this  case  be  made  the  ground  of 
recovery  in  favor  of  the  plaintiff.  The  plaintiff  must  re- 
cover, if  sh(*  is  entitled  to  recover  at  all,  upon  the  cause  of 
action  set  out  in  her  petition,  and  can  not  recover  upon 
a  n(^w  or  diffen^nt  contract,  or  cause  of  action." 

In  these  instructions  the  jury  are  plainly  and  explicitly 
told:  (1)  That  the  oral  contract  of  marriage,  nearly  three 
y(»ars  int(TV(»ning  bc^tween  the  making  of  the  contract  and 
the  time  when  by  its  terms  it  was  to  be  performed,  was, 
under  our  statute^  void.  (2)  That,  being  void,  it  would 
rf^main  so  unU^ss  the  defendant  before  the  24th  of  May, 
1803,  signed  a  mcMuorandum  of  said  contract  as  broad 
and  full  in  its  terms  as  the  original.  (3)  That  under  the 
pleading  no  new^  contract  could  be  made  the  gA)und  of  a 
recovery  as  such  new^  contract  is  not  the  cause  of  action 
set  out  in  the  petition. 

Whether  an  oral  contract  of  marriage,  which  by  its 
terms  is  not  to  be  conwimniated  for  more  than  a  year  aft-er 
the  making  thereof,  falls  within  our  statute^  is  not  neces- 
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sary  to  be  determined  in  this  ease.  That  it  was  void  was 
the  opinion  of  the  district  court  and  it  so  instructed  the 
jury.  For  the  purposes  of  the  trial,  this  was  the  law  of 
the  case  and  the  jury  should  have  been  governed  by  these 
instructions  whether  the  law  was  propcTly  stated  or  not. 

In  Boyesen  v.  Heidelhrecht,  56  Neb.  570,  it  is  said  : 

"Under  the  evidence  and  the  instructions  of  the  court, 
which  forcibly  and  perhaps  too  strongly  stated  the  priv- 
ileges of  an  innocent  purchaser  before  maturity  of  negoti- 
able paper,  the  plaintiff  was  entitled  to  a  verdict.  The 
verdict  was  rendered  in  plain  disregard  of  these  instruc- 
tions. A  verdict  so  rendered  is  contrary  to  law,  whether 
the  instructions  be  correct  or  not.  Avltman  d  Go,  v, 
Reamfi,  9  Neb.  487;  Omaha  dKY.R,  Co.  v,  nail,  33  Neb. 
229;  StamHford  v.  Green  &  Co.,  54  Neb.  10.  AVhile  a 
judgment  will  not  be  reversed  for  that  reason  if  tl>e  verdict 
be  the  only  one  which  could  properly  be  rendered,  this 
case  does  not  fall  within  the  exception." 

Accepting,  as  we  must,  the  instructions  of  the  court  as 
the  law  of  the  case  for  the  purpose  of  determining  whether 
the  verdict  was  contrary  to  law,  an  examination  of  the 
record  makes  it  plain  that  these  instructions  were  wholly 
disregarded.  The  cause  of  action  stated  in  the  petition  is 
as  follows: 

That  on  or  about  the  first  day  of  July,  1891,  the  plaintiff 
being  then  unmarried,  at  the  request  of  the  defendant, 
then  promised  the  defendant  to  marry  him,  and  the  de- 
fendant at  the  same  time  promised  to  marry  her;  that 
said  contract  and  promise  of  marriage  was  between  the 
said  parties,  in  the  first  instance,  oral  and  spoken^  and 
said  contract  of  marriage  was  to  be  fulfilled  upon  the 
plaintiff's  arriving  at  the  age  of  eighteen  years  or  over; 
that  after  said  original  and  mutual  agreement  of  marriage 
between  said  parties  was  made,  said  defendant  at  many  and 
numerous  times,  both  orally  and  in  writing  by  letters  be- 
tween July  1,  1891,  the  date  of  the  first  promise  of  mar- 
riage, and  November  25,  1893,  renewed  and  acknowledged 
said  first  contract  and  mutual  promise  of  marriage ;  that 
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plaintiff  relied  on  said  promise  and  remained  unmarried; 
that  defendant,  contrary  to  s^id  promise,  on  the  25th  day 
of  November,  1893,  married  another,  and  that  plaintiff 
was  at  all  times  ready  and  willing  to  marry  said  defend- 
ant. 

The  answer,  among  other  things,  alleged  that  the  promise 
of  mari'iage  was  oral  and  was  made  about  the  first  of  July, 
1890;  that  it  was  not  to  be  consummated  until  plaintiff 
attained  the  age  of  eighteen  years;  that  at  the  time  the 
promise  was  made  she  was  fifteen  years  of  age;  that  no 
note  or  memorandum  of  said  promise  was  ever  made  in 
writing,  subscribed  by  the  party  charged,  and  said  oral 
promise  was,  by  its  terms,  not  to  be  performed  within  one 
year  from  the  making  thereof. 

The  rei)ly  admitted  that  the  marriage  was  not  to  take 
I>lace  until  the  plaintiff  below  had  attaincnl  the  age  of 
(Eighteen  years;  and,  in  her  testimony  given  on  the  trial, 
she  stat(»d  that  the  d(»f<»ndant  proposcnl  marriage  to  her  in 
May,  1890,  and  that  she  gave  him  her  answer  in  August, 
shortly  after  attaining  her  fifteenth  birthday.  The  only 
(»vid(*nc(»  of  any  written  memorandum  of  the  marriage  con- 
tnict  (existing  between  the  parties  was  given  by  the  plain- 
tiff and  h(»r  mothcT.  The  plaintiff  testified  that  shortly 
after  the  defendant's  marriage  she  burned  all  the  letters 
rec(Mved  from  him.  She  was  allowed  to  testify  as  to  the 
contcMits  of  one  Ir^ter  received  in  April,  1893.  On  being 
askcMl  the  cout(»nts  of  that  letter,  she  replied: 

"He  wrote  he  would  be  up  in  a  few  days  and  make  ar- 
rangements about  our  marriage." 

Q.  Anything  further? 

A.  Only  that  he  would  be  up  in  a  few  days. 

Her  mother  testificnl  that  she  had  read  the  letter,  and  on 
beinir  asked  to  state  its  contents,  replied: 

"\  I  he  told  her  that  the  time  would  soon  arrive  when 
she  would  be  of  age  and  that  he  would  come  up  in  a  few 
days  and  make  airangements  with  her  about  their  mar- 
riaga" 

Q.  Anything  further?  .  --. 
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A.  I  do  not  remember. 

This  is,  absolutely,  all  the  evidence  tending  in  any  man- 
ner to  show  any  written  contract  of  marriage  made  be- 
twi*en  the  parties,  and  it  seems  incredible  that  a  jury, 
under  the  instructions  above  quoted,  could  find  that  a 
written  contract  or  an.y  note  or  memorandum  thereof  was 
made.  There  is  nothing  in  this  evidence  containing  an 
offer  of  marriage  or  a  promise  to  marry.  It  does  refer  to 
their  marriage;  and  we  may  reasonably  presume  that 
some  negotiations  relating  to  a  marriage  had  taken  place 
betw(H^n  the  parti^^s  prior  to  the  date  of  the  letter;  but 
what  it  was  and  whether  easting  in  the  form  of  a  contract 
of  marriage,  all  of  the  terms  and  conditions  of  which  had 
been  agretnl  on,  is  not  suggested  and  is  not  for  the  court 
or  the  jury  to  assume.  If,  as  charged  by  the  court,  the 
contract  to  be  valid  must  be  in  writing,  that  is  one  of  the 
matters  to  be  established  by  the  evidence,  and  no  ju'esump- 
tion  to  that  effect  can  be  indulged.  That  there  is  an  ab- 
solut*>  failure  in  the  evidence  to  establish  any  written  con- 
tract of  marriage  is  beyond  question  or  controvcTsy,  and, 
unless  the  law  allows  an  oral  acknowlcHlgmeut  made  less 
than  one  year  from  the  time  of  performance  to  validate 
and  confirm  an  oral  agrecarient  not  to  be  j)erfornied  within 
the  year,  there  is  no  evid(»uce  whatever  to  support  the 
verdict. 

The  former  opinions  of  this  court,  holding  that  the 
petition  stattnl  a  cause  of  action,  were*  based,  undoubtedly, 
upon  the  allegsition  ther(»in  (contained,  that  the  original 
oral  contract  of  marriage  had  Imh^u  subsequently  acknowl- 
edged and  renewed  in  writing,  for  the  law  seems  to  be  well 
established,  that  proof  of  th(»  oral  acknowle<lgment  of  an 
unwritten  contract,  within  the  year,  would  not  take  an 
oral  contract,  not  to  be  performed  for  more  than  a  year 
after  the  making,  o '*  of  the  statute.  Blanton  i\  Knox,  .*^ 
Mo.  343;  Odell  v.  \  /  mlorfer,  50  App.  Div.  (N.  Y.)  57f^ 
64  N.  Y.  Supp.  451. 

In  the  latter  case  it  is  said : 

"Where  an  oral  contract  of  employment  for  a  year  from 
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the  following  first  day  of  April  was  made  in  March,  the 
contract  was  not  exempted  from  the  operation  of  the  stat- 
ute of  frauds  and  validated  by  the  restating  of  the  terms 
of  the  contract  between  the  parties  on  the  first  day  of 
April. 

One  other  qifestion  requires  consideration :  At  the  re- 
quest of  the  defendant  below  certain  special  findings  were 
submitted  to  the  jury.    These  findings  are  as  follows: 

1st.  Was  there  a  promise  of  marriage  made  between  the 
plaintiff  and  defendant  other  than  the  one  testified  to  by 
the  plaintiff  as  having  been  made  about  the  1st  of  August, 
1890? 

A,  Yes. 

2d.  If  you  answer  the  preceding  question  "yes,"  then 
state  at  what  other  time  said  promise  of  marriage  was 
made? 

A.  On  the  13th  or  14th  or  within  two  weeks  prior  to  the 
13th  or  14th  of  April,  1893. 

3d.  If  you  find  that  there  was  such  a  promise  as  stated 
in  the  second  question  above,  then  state  whether  such 
promise  was  made  orally  or  spoken,  or  whether  it  was  in 
writing? 

A.  Oral  and  written. 

4th.  Did  the  defendant  write  a  letter  to  the  plaintiff  on 
or  about  the  13th  or  14th  of  April,  1893,  or  at  any  time 
within  two  weeks  prior  thei*eto,  in  which  he  wrote  the 
statements  testified  to  by  the  plaintiff  and  her  mother? 

A.  Yes. 

It  is  insisted  by  the  defendant  in  error  that  these  special 
findings  being  submitted  at  the  request  of  the  defendant 
below,  he  can  not  now  be  heard  to  say  that  there  was  no 
evidence  to  sustain  the  findings;  and  American  Fire  Ins 
Co.  V,  Laiiilfare,  56  Neb.  482;  Farmers  Bank  of  Nebraskd 
City  V.  CarroWy  64  Neb.  64,  and  Missouri  P.  R,  Go,  t?. 
Hemingicay,  63  Neb.  611,  are  cited  in  support  of  this  con- 
tention.   In  the  case  first  cited  it  is  said : 

"One  who  tenders  an  instruction  which  is  given,  which 
assumes  the  existence  of  evidence  to  establish  an  issuable 
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fact  in  a  case/ can  not  afterward  be  heard  to  assert  that 
there  was  no  evidence  received  tending  to  prove  such  fact." 

The  other  cases  follow  and  approve  this  rule,  and  we 
think  that,  properly  applied,  it  is  founded  in  good  sense 
and  that  it  should  be  enforced.  Where  a  party,  on  his 
own  motion,  secures  action  from  the  court,  he  ought  not, 
afterwards,  to  be  heard  to  complain  that  such  action  w^as 
( rroneous.  He  can  not  predicate  error  on  what  he  him- 
s(»lf  has  asked  and  secured.  If  we  should  admit  that  a 
party  who  asks  for  the  submission  of  special  findings,  oc- 
cupiers the  same  position  as  one  who  nmkes  a  request  for 
an  instruction  defining  the  law  applicable  to  an  issue  in 
the  cas(>^ — and  this  we  do  not  by  any  means  concede — we 
^till  think  that  the  cases,  above  referred  to,  do  not  go  to 
i  he  extent  claimeil  by  the  defendant  in  error. 

A  careful  examination  of  the  opinions,  in  the  cases  re- 
frrred  to,  will  show  that  the  complaining  party  made  no 
•laim  in  the  district  court  that  there  was  no  evidence  on 
\vhi 'h  to  base  the  instructions  or  to  submit  the  issue  to  the 
jury,  at  least,  they  fail  to  disclose  that  such  complaint  was 
iuado.  In  the  case  at  bar,  the  record  discloses  that  Ilaslam, 
the  plaintiff  in  error,  urg(»d  and  insisted  that  there  was  no 
evidence  whatever  upon  whiclr  to  submit  the  questions  at 
issue  in  this  case  to  the  jury.  An  instruction  to  direct  a 
\'erdict,  because  the  plaintitT  had  not  made  a  case  by  her 
evidence,  was  submitte<l  and  argued,  and  the  plain  ques- 
/um  i)resented  for  our  determination  is  this:  Must  a  de- 
ft^ndant  in  the  action,  betwec^n  whom  and  the  court  there 
is  a  difference  of  opinion  upon  the  question  of  wh(»ther 
(here  is  evidence  upon  which  a  c(*rtain  issue  ought  to  be 
:-.ubmitted  to  the  jury,  th(^  court  thinking  there  is  evidence 
and  the  defendant  believing  there  is  none,  sit  by,  knowing 
that  the  court  is  going  to  submit  the  issue  under  what  he 
believes  to  be  an  erroneous  instruction,  and  remain  silent, 
or  may  he  ask  the  court  to  amend  the  instruction,  or  give 
one  which  he  himself  has  prepared  and  which  em))otlies  the 
law  as  he  understands  it?  If  the  rule  stated  in  the  cases, 
above  cited,  is  to  be  followed  in  all  cases  and  under  all 
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circumstances,  then  the  defendant  who  lias  fairly  pre- 
sentM  his  claim  to  the  court,  and  who  has  moved  for  a 
dismissal  upon  the  ground  that  there  is  no  evidence  upon 
which  to  base  a  verdict  against  him,  after  fairlv  calling 
the  attention  of  the  court  to  his  position,  so  that  no  one 
can  misunderstand  his  theory  or  be  misled  by  his  action, 
must  sit  by  in  silence  and  see  the  case  submitted  to  the 
jury  under  what  he  believes  to  be  erroneous  instructions, 
in  order  to  obtain  a  hearing  in  this  court. 

Under  such  circumstances,  we  do  not  believe  that  he 
should  be  estopped,  here,  from  insisting,  as  he  did  in  the 
court  below,  that  there  is  no  evidence  upon  which  to  sub- 
mit the  issue  to  the  jury,  even  though  he  takes  an  active 
part  in  preparing  and  tendering  instructions  which  the 
court  finally  includes  in  its  charge  to  the  jury.  The  dis- 
trict court  was  not  misled  by  the  action  of  the  plaintiflF  in 
error  in  asking  a  submission  of  these  special  findings.  The 
court  knew  that  he  was  insisting  that  there  was  not  suffi- 
cient evidence  to  warrant  a  verdict  against  him,  and, 
under  these  circumstances,  we  do  not  think  that  a  party 
should  be  estopped  in  this  court  from  questioning  the 
sufficiency  of  the  evidence  to  sustain  a  finding  by  the  jury, 
by  doing  all  in  his  power  to  secure  from  the  court,  which 
insists  on  submitting  the  question,  what  he  regards  as 
proper  instructions  upon  the  issue.  To  do  less  than  this 
would  be  unfair  to  the  court,  and  a  neglect  of  duty  as  an 
attorney. 

We  hold,  therefore,  that  where  the  record  discloses  that 
the  defendant  in  an  action  has  squarely  raised  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  warrant  a  verdict 
against  him,  or  an  adverse  finding  on  some  material  issue 
in  the  case,  and  the  district  court,  against  his  objection, 
insists  on  submitting  the  question  to  the  jury,  he  does  not 
waive  his  right,  on  appeal  to  this  court,  to  raise  the  ques- 
tion of  the  suiHciency  of  the  evidence  to  support  the  find- 
ing of  which  he  complains,  by  asking  instructions  covering 
his  theory  of  the  law  applicable  to  the  case.  For  the  rea- 
son that  there  is  not  sufficient  evidence  in  the  record  to 
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supi>ort  the  verdict  of  the  jury,  the  judgment  should  be 
reversed  and  we  so  recommend. 

AiiBERT,  C,  concurs. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  jidgment  of  the  district  court  is 

Rkvkrskd. 


Gkorgk  Moore  v.  State  of  Nebraska. 

FiLEP  July  3,  1903.     No.  13,119. 

Gaming  at  Public  House:  Information.  An  information  under  sec- 
tion 217  of  the  criminal  code  must  set  out  the  names  of  tlie  parties 
allowed  to  play  the  games  complained  of,  if  known  to  the  pros- 
ecutor, or  allege  that  they  are  unltnown  if  such  is  the  fact. 

Error  to  the  district  court  for  Custer  county:  Homer 
M.  SiiLLiVAN,  District  Jui)<;e.    RricrsaL 

Alpha  Morgan,  Adolphus  /?.  Talhof,  Thomas  8.  Allen, 
Nathan  T.  Gadd  and  Charlrs  H,  HoUomb,  for  plaintiff  in 
error. 

Frank  N.  Prout,  Attorney  Gcnrral,  Norris  Brown  and 
J.  R.  Dran^  for  the  state. . 

DlIPFlK,  C. 

The  plaintiff  in  error  was  informed  against  under  sec- 
tion 217  of  the  criminal  code  for  allowing  games  to  be 
played  at  a  saloon  of  which  he  was  the  proprietor.  Th(» 
information  does  not  name  the  parti(»s  who  were  allowed 
to  play,  nor  does  it  allege  that  such  parties  are  unknown. 
He  was  convicted  and  fined,  and  now  prosecutes  error. 
Sections  216  and  217  of  our  criminal  code  were  copied 
from  an  Ohio  statute,  approved  March  12,  1831.  At  an 
eurly  day  the  supreme  court  of  Ohio  held -that  an  "indict- 
ment for  permitting  gambling  must  recite  the  parties,  or 
fillege  that  they  are  unknown," .  Davis  v.  State,  7  Ohio, 
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205.  It  is  true  that  the  indictment  in  that  case  was 
brought  under  the  section  corresponding  to  section  216  of 
our  criminal  code,  but  it  is  apparent  that  the  same  neces- 
sity existed  for  naming  the  parties,  if  known,  in  a  charge 
brought  under  section  217  as  when  brought  under  the 
preceding  section.  The  highest  court  of  the  state  from 
which  the  statute  was  adopted  having  passed  upon  the 
question,  the  presumption  obtains  that  the  legislature  of 
this  state  in  adopting  the  statute  did  so  in  the  light  of  the 
construction  given  it  by  the  supreme  court  of  Ohio  from 
which  it  was  borrowed. 

The  information  was  defective  in  the  respect  named, 
and  we  recommend  a  reversal  of  the  judgment. 

Pound  and  Kirkpatrick,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Bevbbsed. 


Frank  A.  Agnew  v.  The  Omaha  National  Bank. 

FnjcD  JuLT  3,  1903.    No.  12,317. 

Be0  Judicata:  Final  Dbcrixl  A  final  order  or  decree  is  ooncluslTe 
as  evidence  in  a  subsequent  action  between  the  same  parties  or 
their  privies,  upon  the  matters  therein  adjudicated. 

:  .  To  constitute  an  order  or  decree  final,  and  con- 
clusive as  evidence  in  a  subsequent  action,  it  must  have  been  a 
complete  disposition  of  the  main  thing  or  matter  in  controversy, 
leaving  nothing  for  the  further  determination  of  the  court 

Effect  of  DismiBsal.  When  a  suit  is  dismissed  as  to  one  of  two 
or  more  defendants  without  prejudice,  such  defendant  ceases  to  be 
a  party  to  the  record,  and  the  effect  of  the  dismissal  is  to  leave 
such  defendant  in  the  same  position  as  if  he  had  never  been  a 
a  party  to  the  action. 

Dismissal  After  Interlocutory  Decree:  Estoppel.  If  before  such 
order  of  dismissal,  there  has  been  a  decision  or  decree  upon  one 
of  several  issues  made  by  the  pleadings,  but  such  decision  does 
not  fix  or  determine  the  liability  of  the  defendant  who  is  sub- 
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sequently  dismissed,  such  preliminary  decree  does  not  estop  the 
defendant  dismissed  from  litigating  in  a  subsequent  action  the 
same  issue. 


5. :     .     Plaintiff  alleged    in   his   petition   a   partnership, 

and  the  conversion  by  one  of  the  defendants  of  the  assets  of 
the  partnership.  Such  defendant  denied  the  partnership,  and 
denied  that  it  had  converted  the  assets  of  the  partnership.  A 
preliminary  decree  was  entered  finding  that  a  partnership  did 
exist,  reserving  the  case  for  supplemental  proceedings  and  an 
accounting.  Before  final  decree,  said  defendant  was  dismissed 
out  of  the  case,  without  prejudice.  Held,  That  in  a  subsequent 
action  between  plaintiff  and  the  defendant  dismissed,  the  latter 
was  not  concluded  by  the  preliminary  decree  finding  the  existence 
of  a  partnership. 

C.  Sridence:    Pebemptobt  Instbugtion.    Evidence  examined  and  held 
to  sustain  the  peremptory  instruction  for  defendant. 

Error  to  the  district  court  for  Douglas  county :  Lee  8. 
EsTBLLB,  District  Judge.    Affi  nird. 

Joel  W.  West  and  Timothy  J.  Mahoncy,  for  plaintiff  in 
error. 

Richard  S.  Ball,  J.  H.  McCulloch  and  Paul  Charlton, 
contra. 

KiRKPATRICKy  C, 

This  is  an  error  proceeding  prosecuted  from  a  judgment 
of  the  district  court  for  Douglas  county  in  favor  of  the 
defendant  below,  in  an  action  wherein  Frank  A.  Agnew, 
as  receiver,  was  plaintifiP,  and  the  Omaha  National  Bank 
was  defendant.  Plaintiff's  petition  alleged  the  corporate 
character  of  defendant  under  the  laws  of  congress  relating 
to  national  banks;  that  on  January  5,  1894,  Phil  Stimmel 
and  Frank  T.  Emerson  were  copartners  in  a  seed  growing 
business  at  Omaha  and  Waterloo,  Nebraska;  that  at  the 
date  named  the  copartnership  was  the  owner  of  chattel 
property  of  the  value  of  f  51,114,  and  of  evidences  of  debt 
amounting  to  f  13,124 ;  and  that  on  or  about  that  date  the 
defendant  wrongfully  obtained  possession  of  the  chattels, 
liotes^  bills  and  accounts  receivable^  wrongfully  and  im- 
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lawfully  converting  the  same  to  its  own  nse,  and  to  the 
damage  of  the  partnership  in  the  sum  of  $64,138.57;  that 
on  January  6,  1897,  in  a  suit  pending  at  the  time  of  the 
filing  of  this  petition  in  the  district  court  for  Douglas 
county,  wherein  Emerson,  for  himself  and  all  other  cred- 
itors of  th(^  copartnership,  is  plaintiff,  and  Stimmel  is  de- 
fendant, the  plaintiff  herein  was  appointed  receiver  of  the 
partnership  assets,  and  by  order  of  the  court  was  directed 
and  required  to  bring  suits  to  recover  all  debts  owing  to 
the  partnership;  and  that  plaintiff  qualified  as  such  re- 
ceiver, bringing  this  suit  as  such ;  the  petition  closing  with 
a  prayer  for  judgment  against  the  defendant  for  $64,138.57. 
Defendant  answered,  denying  generally,  but  averred 
that  oTi  January  6,  1894,  under  a  valid  judgment  in  its 
favor,  it  caused  execution  to  issue  against  Phil  Stimmel, 
whereby  certain  i)roperty  was  seized,  which  was  sold,  tho 
proceeds  being  applinl  in  satisfaction  of  its  judgment 
against  Stimmel,  and  pleaded  that  all  of  its  acts  and  do- 
ings, and  those  of  the  court  and  its  officers,  were  legal  and 
regular.  Plaintiff  fihnl  a  reply,  admitted  that  defendant 
had  seized  certain  property  upon  execution,  but  that  sach 
property  was  part  of  the  property  charged  by  plaintiff  to 
have  been  converted  by  defendant;  denied  that  the  execu- 
tion referred  to  in  defendant's  answer  was  legal  and  regu- 
lar; alleged  that  none  of  the  property  so  seized  was  liable 
on  executi<m  against  Stimpiel;  alleged  that  in  the  suit 
theretofore  pending  in  Douglas  county,  mentioned  in  the 
petition,  in  which  suit  defendant  herein  was  defendant, 
a  partnership  Ix^tween  Emerson  and  Stimmel  waB  alleged, 
and  that  defendant  herein,  as  defendant  in  that  suit,  an- 
swered, d<*nying  the  existence  of  the  partnership;  that  a 
trial  of  that  issue  was  had  in  that  cause,  wherein  defend- 
ant herein  appeared  and  defended;  that  upon  considera- 
tion the  court  found  that  the  partnership  did  exist  on 
January  6,  1894;  and  on  July  10,  1895,  entered  a  decroe 
adjudging  that  Emerson  and  Stimmel  were  partners;  that 
afterwards  plaintiff  herein  was  appointed  receiver;  and 
that  defendant  is  estopped  by  record  to  deny  the  existence 
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of  such  partnership.  There  was  also  a  plea  that  defend- 
ant was  esloi)ped  to  deny  the  regularity  of  plaintiff's  ap- 
pointment as  receiver,  which  it  is  not  necessary  to  notice. 

There  was  a  trial  to  the  court  and  a  jury,  and  at  the 
conclusion  of  the  testimony  the  court,  on  motion  of  the 
defendant,  instructed  the  jury  to  find  for  defendant. 
From  a  judgment  rendered  on  such  verdict,  and  the  ruling 
of  the  trial  court  denying  the  motion  of  plaintiffs  for  a 
new  trial,  plaintiff  prosecutes  this  proceeding.  A  some- 
what detailed  statt^ment  of  the  facts,  as  they  appt*ar  in 
the  record,  is  necessary  to  apprehend  the  questions  pre- 
sented in  briefs  and  argument,  which  require  determina- 
tion. 

It  appears  from  the  record  that  the  following  agree- 
ment was  entered  into  on  the  date  and  betw(?en  the  parties 
named  therein : 

"Memorandum  of  agreement  entered  into  this  19th  day 
of  January,  1892,  by  and  between  Phil  Stimmel  of  Omaha, 
Douglas  county,  N(^braska,  of  the  one  part,  and  Frank  T. 
Emerson,  of  the  same  place,  of  the  other  part,  witn(»ss(»th : 
That  it  is  hereby  mutually  understood  and  agreed  betwiHMi 
the  parties  hereto,  that  the  said  Phil  Stimmel  is  to  furnish 
all  money  necessary  for  all  (expenses  in  making  contracts 
for  the  growing  and  sale  of  garden  and  other  s(*eds  for  the 
season  of  1892-1893;  for  the  purchase*  of  all  stock;  planting 
seeds  and  delivery  of  the  same*;  and  for  all  expenses  of 
office,  administration,  etc.,  without  charge*  for  lnt(Test  or 
use.  And  that  Frank  T.  EnuTson  is  to  devote  all  his  time 
and  abilities,  to  the  absolute  exclusion  of  ev(^ry  otlu^r  busi- 
ness, under  the  direction  and  in  the  name  of  Phil  Stimmel, 
to  the  conduct  of  said  business  to  the  b(\st  of  his  knowl- 
edge, using  all  the  connections  which  his  former  conduct 
of  a  like  business  has  brought,  together  with  such  other 
as  he  may  be  able  to  secure.  And  further,  that  the  said 
Phil  Stimmel  is  to  have  sole  ex(»cutiv(*  charge*,  direetion 
and  control  of  the  whole  of  said  busine^ss,  and  all  contracts 
of  sale  are  to  be  passed  upon  as  to  their  credits  by  the  said 
Phil  Stimmel.  The  net  profits  accruing  from  the  afore- 
45 
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eaid  business^  after  paying  all  expenses,  disbursements  and 
losses,  if  any,  shall  be  divided  between  the  parties  hereto 
in  the  proportion  of  665  per  cent,  thereof  to  Phil  Stim- 
mel,  and  33J  per  cent,  to  Frank  T.  EnuTson,  which  shall 
be  compensation  in  full  to  said  Emerson  for  his  good  will, 
services,  etc.  And  further,  that  said  Frank  T.  Emeraon 
is  to  be  entitknl  to  draw  against  his  said  proportionate 
share  of  the  probable  not  profits  of  said  business  for  said 
season  of  1892-1893,  the  sum  of  f  150  per  month  from 
February  1,  1892,  to  June  1,  1893,  or  the  date  when  the 
contracts  of  the  year  shall  be  closed  and  settled,  if  before 
June  1, 1893,  at  which  date  a  final  settlement  between  the 
I>arties  hereto  is  to  be  made.  In  witness  whereof,  the 
parties  have  hertninto  set  their  hands  to  this,  and  a  dupli- 
cate instrument  of  like  tenor  and  effect,  at  Omaha,  Ne- 
briiska,  the  day  and  year  first  above  written. 

"Phil  Stimmel. 

"Feank  T.  Emerson. 
"Witness:  Geoege  H.  Tottbn. 

"Omaha,  Nebraska,  January  20,  '93. 
"By  mutual  consent,  this  agreement  is  extended  and 
continued  in  full  force  and  effect  for  twelve  months,  ex- 
cepting settlement  of  1892  business,  that  to  be  on  or  be- 
fore June  1,  1893.  Phil  Stimmel. 

"Frank  T.  Emerson.'' 

While  this  agreement  was  in  full  force,  and  on  January 
6,  1894,  Stimmel,  who  was  largely  indebted  to  the  de- 
fendant, the  Omaha  National  Bank,  and  to  a  firm  of  at- 
torneys for  legal  services,  made  confession  of  judgment  in 
their  favor,  upon  which  executions  were  issued  and  levied 
upon  property  of  Stimmc^l,  and  also  upon  property  con- 
nected with  the  business  which  was  being  transacted  under 
the  agreement  quoted  above.  Thereupon,  and  before  any 
sale  was  had  under  the  executions,  and  on  January  2^4, 
1894,  Frank  T.  Emerson,  "for  himself,  and  on  behalf  of  all 
creditors  of  the  seed  growing  department  of  Phil  Stimmel, 
who  may  desire  to  avail  themselves  of  the  benefits  of  this 


Vol.  69]  JANUARY  TERM,  1903.  659 


Agnew  Y.  Omalia  NaL  Bank. 


action/^  filed  a  petition  in  the  district  court  for  Douglas 
county,  making  Phil  Stimmel,  Montgomery,  Charlton  & 
Hall,  the  Omaha  National  Bank  and  J.  C.  Drexel,  sherifiE, 
defendants,  in  which  he  alleged:  The  agre(»ment  already 
quoted  and  faithful  performance  by  him  of  his  part  thereof; 
that  the  business  had  been  largely  profitable,  but  that 
defendant  Phil  Stimmel  had  excluded  him  from  inspection 
of  the  books;  that  Stimmel  had  diverted  the  funds  and 
assets  of  the  said  business,  and  refused  to  account  to  him ; 
that  the  said  business  owed  maivy  obligations,  after  the 
payment  of  which,  if  the  funds  thereof  were  properly  ap- 
plied, there  would  be  left  a  large  surplus  for  division  be- 
tween Emerson  and  Stimmel  under  the  agreement  men- 
tioned ;  that  the  conduct  of  Stimmel  was  calculated  to  in- 
flict great  and  irreparable  injury  on  plaintiff,  Emerson; 
that  Stimmel  had  confederated  with  the  Omaha  National 
Bank  and  Montgomery,  Charlton  &  Hall,  who  had  fraud- 
ulently procured  said  confessions  of  judgment  with  the 
fraudulent  purpose  of  levying  upon  the  assets  of  the  seed 
growing  department  mentioned,  with  intent  to  defraud 
plaintiff,  Emerson,  and  said  creditors;  that  the  debts  due 
from  Stimmel,  upon  which  said  judgments  were  based, 
were  private  debts  of  Stimmel,  and  had  no  connection  with 
the  business  known  as  the  seed  growing  and  contracting 
department  of  Stimmel;  that  Stimmel,  for  the  purpose  of 
defrauding  plaintiff,  Emerson,  out  of  his  share  of  the 
profits  of  said  business,  had  diverted  the  assets  of  that 
department  to  othqr  departments  of  his  business,  using 
the  same  for  the  payment  of  his  debts  not  connected  there- 
with ;  and  that  an  accounting  was  necessary  to  determine 
what  was  due  to  Emerson;  that  the  said  defendants  had 
full  knowledge  of  the  relations  between  Emerson  and 
Stimmel;  that  the' defendiants  named  had  procured  from 
Stimmel  an  assignment  to  them  of  a  large  amount  of  notes, 
bills,  acceptances  and  accounts  belonging  to  the  partner- 
ship ;  and  had  procured  possession  of  the  books  thereof  in 
order  to  cover  the  fraud  perpetrated;  that  plaintiff,  with- 
out a  discovery,  was  without  remedy;  that  the  character 


GOO  NEBRASKA  REPORTS.  [Vol.  69 

Agnew  ▼.  Omaha  Nat  Bank. 

of  most  of  the  chattels  levied  upon  was  such,  that  a  sale 
upon  execution  would  result  in  great  and  needless  sacri- 
fice ;  that  there  were  large  sums  outstanding  due  to  Stim- 
mel  on  account  of  the  said  business,  which  Stlmmel  was 
collecting  and  converting  to  his  own  use;  that  many  re- 
plevin suits  were  being  prosecuted  to  get  possession  of 
said  goods;  that  Stimmel  was  insolvent.  The  petition 
c1os(hI  with  a  prayer  for  an  accounting  between  Emerson 
and  Stimmel,  ^*touching  the  said  profit  sharing  business 
ont(Ti>rise" ;  for  the  appointment  of  a  receiver,  during  the 
pendc^ncy  of  this  suit;  for  an  injunction  against  Stimmel 
from  interf(Ting  with  the  assets  of  the  business  referred 
to;  and  against  d(»feudants  from  attempting  to  apply  the 
assets  of  said  business  to  the  satisfaction  of  their  claims. 

To  this  jietition  of  Emerson  the  Omaha  National  Bank 
anHW(*r(Hl,  justifying  its  seizure,  denying  fraudulent  intent 
towards  Emerson;  and  denied  that  he  "ever  had  any  in- 
terest in  the  busiu(\ss,  goods,  property,  eflfects,  or  assets  of 
the  said  Phil  Stimmel,  as  a  partner  of  said  Stimmel;"  and 
pleadc^d  an  adjudication,  by  the  district  court  for  Douglas 
county,  that  plaintiff,  Emerson,  had  no  claim  as  against 
Stimmel  on  the  ground  of  partnership;  and  pleading  other 
mattcTS  not  material  here.  To  this  answer  plaintiff  Emer- 
son pleadcHl  a  general  denial. 

The  case  of  Emerson  v,  Stimmel  was  thereupon  sub- 
mitted to  the  court,  upon  the  single  issue,  whether  there 
was  in  fact  a  partnership  between  Emerson  and  Stimmel; 
and  upon  that  issue  a  decree  w^as,  upon  July  10,  1895,  ren- 
dennl,  adjudging  that  there  was  a  partnership;  that  Emer- 
son was  entitled  to  an  accounting,  as  between  himself  and 
Stimmel,  of  the  assets  and  liabilities  of  the  seed  growing 
department  of  the  business  of  Phil  Stimmel;  the  decree 
ordered  a  refi^rence,  the  referee  to  report  on  or  before  De- 
cember 20,  1895.  To  this  decree  the  defendants,  Omaha 
National  bank  and  Montgomery,  Charlton  &  Hall,  took 
exceptions,  and  were  given  forty  days  from  the  rising  of 
the  court  to  prepare  and  serve  a  bill  of  exceptions. 

On  May  29, 1896,  the  Omaha  National  Bank  filed  a  mo- 
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tion  in  the  case  of  Emerson  v.  Stimmcl  to  be  dismissed  out 
of  that  case,  at  plaintiff's  cost,  for  the  reasons:  First, 
that  the  real  intent  of  the  action  was  to  obtain  an  account- 
ing between  Emerson  and  Stimmel;  his  praycT  for  an  in- 
junction against  the  bank  having  been  by  a  prior  order  of 
the  court,  on  July  26,  1894,  denied,  so  that  the  bank  was 
no  longer  a  necessary  or  proper  party :  Second,  because  it 
did  not  appear  that  plaintiff,  Emerson,  would  upon  an 
accounting  be  shown  to  have  any  interest  in  the  alleged 
partnership  assets;  that  defendant  was  not  insolvent  or 
liable  to  become  so :  Third,  that  if  plaintiff  had  an  action 
against  the  bank,  it  was  for  conversion,  which  was  an  ac- 
tion at  law  and  not  in  equity:  Fourth,  that  there  had  be(»n 
an  interlocutory  decree,  on  July  10,  1895,  finding  a  i)art- 
nership  and  ordering  a  ref(»rence,  but  that  plaintifl', 
Emerson,  had  failed  to  prosecute  his  case,  whereby,  to  its 
great  detriment,  defendant  bank  had  be<»n  wrongfully  r^^- 
faineil  in  the  case.  On  September  29,  1896,  this  motion 
was  sustained;  the  bank  being  dismissed,  without  preju- 
dice, at  plaintiff's  costs.  On  January  6,  1897,  Frank  A. 
Agnew,  plaintiff  herein,  was,  on  motion  of  plaintiff,  in 
Emerson  v,  Stimmel^  appointed  receiver  "of  all  the  part- 
nership effects  and  assess  of  every  kind  and  d(»s(ription," 
both  parties  being  directed  to  deliver  same  to  him;  anil 
he  was  authorized  to  sue  for  and  recover  all  debts  due  the 
partnership.  Agnew  immediately  gave  bond  and  qnalilicMi 
as  receiver. 

After  defendant  bank  had  been  dismissed,  on  its  own 
motion,  out  of  the  action  of  Emerson  v.  Utimmely  Agnew, 
as  receiver,  commenced  against  it  the  action  for  convcTsion 
which  is  now  here  for  review.  However,  before  this  action 
came  on  for  trial,  defendant  bank  asked  and  obtained 
leave  again  to  answer  and  intervene  in  the  equity  suit;  and 
obtained  an  injunction  against  plaintiflf,  Agnew,  receiver, 
from  proceeding  in  the  law  action  herein.  But  when  the 
equity  suit  came  on  for  trial,  defendant  bank  was,  upon 
its  motion,  again  dismissed  out  of  that  suit;  and  that  suit 
wnnt  on  to  decree,  July  25,  1899,  in  which  judgment  was 
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rendorod,  upon  the  r(»port  of  the  refen^*,  against  the  part- 
nership and  in  favor  of  several  hundred  intervening  credi- 
tors; but  the  court  expressly  declincHl  to  give  judgment 
against  defendant  bank^  on  the  ground  that,  by  dismissing 
it  out  of  the  action,  jurisdiction  over  it  had  been  lost,  but 
found  that  it  was  indebted  to  the  partnership  in  a  lai^ 
sum,  directing  the  receiver  to  pros(H*ute  his  action  against 
it.  Then  it  was  that  the  present  action  was  prosecuted  to 
final  judgnH»nt  as  already  narrated. 

While  the  rword  in  this  case  is  somewhat  voluminous, 
and  a  statement  of  the  facts  necessary  to  an  understanding 
of  the  case  can  not  conveniently  be  embraced  within  a 
small  compass,  there  are,  at  most,  only  two  questions 
raised  by  the  record,  and  necessary  to  be  determined:  (1) 
Was  the  def(»ndant  here  estopped  from  denying  a  partner- 
ship by  reason  of  the  interlocutory  decree  of  July  10, 
1895,  entennl  in  the  action  of  Emerson  v.  Stimmel,  finding 
the  exist<*nce  of  a  partnership  at  a  time  when  defendant 
was  still  a  party  to  that  action?  (2)  If  it  was  not  estopped, 
is  the  per(»mptory  dinn^tion  for  defendant  justified? 

Plaintiff,  invoking  the  maxim  that  a  judgment  as  evi- 
d(»nce  is  conclusive,  as  a  plea,  a  bar,  insists  that  the  decree 
of  July  10,  1895,  pleaded  in  his  reply,  has  all  the  elements 
of  a  final  adjudication  between  plaintiff  and  defendant 
on  the  issue  of  a  partnership,  and  is  res  judicata  herein. 
It  appears  that,  after  that  decree  was  entered  and  the  or- 
der of  referi^nce  was  made,  defendant  bank  was  twice  dis- 
miss(Hl  out  of  the  action,  the  latter  time,  just  before  the 
final  decree  of  July  25,  1899,  in  which  decree,  as  already 
stated,  the  court  declined  to  give  judgment  against  the 
bank  and  in  favor  of  the  receiver,  on  the  ground  that, 
by  dismissing  it  out  of  the  action,  it  had  lost  jurisdiction 
over  it.  The  inquiry  accordingly  is,  what  effect  did  the 
dismissal  of  defendant  bank,  prior  to  the  decree  of  July 
25,  1899,  have  as  to  the  binding  force  upon  defendant  of 
the  decree  of  July  10,  1895,  as  to  the  issue  therein  ad- 
judicated? Manifestly,  the  decree  of  July  10  is  res  judi- 
cata as  to  all  parties  to  the  final  decree  of  July  25,  1899. 
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Is  it  otherwise  as  to  defeniTant  because  it  was  disinissed 
before  final  decree? 

To  hold  in  the  negative  w^onld,  we  believe,  be  unwar- 
ranted upon  sound  reason  and  authority.  The  decree  of 
July  10  was  interlocutory,  that  is,  it  was  not  a  final  de- 
termination of  the  principal  thing  sought  or  litigated  in 
the  action  commenced  by  Emerson.  It  was  a  separable 
determination  of  one  issue,  declaring  that  a  partnership 
did  exist,  leaving  still  for  determination  whether  defend- 
ant was  liable,  though  a  partnership  did  exist.  Was  that 
such  a  final  determiimtion  as  would  have  given  the  bank, 
then  in  that  action,  a  standing  in  the  appellate  court?  Had 
the  bank  attempted  to  ajipeal,  a  suffici(»nt  answer  would 
have  been  found  in  Lodge  v.  Ticell,  135  TJ.  S.  232.  There 
the  plaintiff  brought  suit  against  three  defendants,  one  of 
whom  was  a  judgnu^nt  debtor  to  her,  under  a  decree  for 
alimony,  and  the  other  two  were  fraudulent  grantees  of 
such  debtor.  By  decree  the  conveyances  were  held  fraud- 
ulent, resei'ving  the  case  for  an  accounting  as  to  the  value 
of  the  prop(Tty  disposed  of  by  the  fraiululent  grantees. 
It  was  held  that  the  first  decree,  although  it  disposcnl  of 
the  equities  of  the  case,  was  interlocutory,  from  which  no 
appeal  lay,  as  it  was  still  necessary  to  determine  in  what 
amount  an  order  for  payment  or  a  money  decree  should 
be  entered  against  the  d(*f(»ndants,  fraudulent  grantees. 
The  decree  of  July  10,  in  this  case,  did  not  even  dispose  of 
the  equities  of  the  case,  and  did  uot  purport  to  fasten 
upon  defendant  bank  any  liability  whatever. 

In  McGourkey  v.  Toledo  &  O.  C.  R.  Co.,  146  U.  S.  536, 
and  the  many  cases  there  cited  and  reviewed,  the  principle, 
that  a  decree  ordering  a  reference  to  a  master  for  judicial 
purposes,  whose  functions  are  something  more  than  merely 
ministerial,  is  not  final  and  not  app(*alable,  is  shown  to  be 
firmly  established. 

It  has,  so  far  as  our  investigation  has  led  us,  been  the 
uniform  holding  of  this  court,  that  an  adjudication,  to  be 
binding  as  res  judicata,  must  dispose  of  the  whole  merits 
of  the  case  on  trial,  and  leave  nothing  for  the  further  de- 
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termination  of  the  trial  court.  Johnson  v.  Parrottey  46 
N(4).  51,  and  cases  there  cit(Mi.  Under  the  issues  as  joined 
in  Emerson  v.  Stimmcly  at  the  rendition  of  the  decree  of 
July  10,  1895,  there  is  nothing  to  warrant  the  conclusion 
that  the  determination  of  the  issue  in  that  manner  settled 
the  <inesti<m  of  the  liability  of  the  defendant  bank  to  the 
partn<»rship.  Defendant  bank  might  have  shown  that  it 
had  not  taken  partnership  assets.  "A  judgment  to  be 
c<m(lnsive  must  be  final  and  upon  the  merits."  Cheney 
V.  Cooper,  14  Neb.  415.  That  is,  it  must  be  full  disposition 
of  the  main  thing  sought  to  be  recovered  or  accomplished 
by  tlw  institution  of  the  suit.  This  decree  can  not  be  said 
to  have  had  these  clmracteristics.  If  it  was  not  a  final 
ordcT,  final  in  the  sense  that  it  was  appealable,  then  it 
wouhl  seem  to  follow  that  it  would  not  conclude  defend- 
ant bank,  hcTtnn,  as  to  the  issue  therein  passed  upon,  un- 
less it  can  be  sai<l — and  such  seems  to  be  the  contention 
of  ])laintitT — that  it  did  become  final  and  appealable  by 
virtu(»  of  the  rc^ndition  of  the  final  decree  of  July  25,  1899. 
But  on  that  date  it  was  no  longer  a  party  to  the  action, 
having  been  authorized  by  the  court  to  withdraw  there- 
from; an  authorization  which,  in  eflFect,  told  it  that  the 
final  decree  about  to  be  entered  was  no  concern  of  its. 
With  the  qu(*stion  of  the  correctness  of  the  order  of  dis- 
missal we  are  certainly  not  now  concerned;  but  surely  it 
gave  to  defendant  bank  a  right  to  assume  that  it  was  out 
of  the  case;  that  so  far  as  it  was  concerned,  it  was  in  the 
same  positicm,  no  better  and  no  worse,  than  if  the  action 
had  never  been  instituted. 

We  believe  it  is  the  law,  applicable  here,  well  sustained 
by  authoritative  decisions,  that  the  order  of  dismissal  as 
to  defendant  in  that  action,  without  prejudice,  before  fiinal 
d(*cre(s  before  the  liability  of  any  party  thereto  had  been 
fixed,  was,  as  to  the  bank,  a  complete  nullification  of  all 
that  had  previously  taken  place,  as  well  as  an  exculpation 
from  any  liability  under  the  final  decree. 
In  Locb  V,  Willis,  100  N.  Y.  231,  it  is  said: 
"By  the  discontinuance  of  an  action  the  further  pro- 
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ceedings  in  the  action  are  arrested  not  only,  but  what  has 
been  done  therein  is  also  annulled,  so  that  the  action  is  as 
if  it  never  had  been." 

An  examination  of  the  Loch  case  will,  we  think,  show 
that  it  is  in  point  herein.  There  the  plaintiff  brought  his 
action  to  foreclose  a  mortgage*,  and  procured  a  decree  and 
judgment  for  deficiency.  Subseeiuently  to  the  rendition  of 
the  decree  of  for(H'losur(\  but  before  procecnling  to  sale 
thereunder,  he  made  a  motion  for  leave  to  discontinue  his 
foreclosure  suit,  and  begin  an  -action  against  the  same  de- 
fendant upon  the  bond  accompanying  the  mortgage.  This 
was  granted  and,  in  the  action  at  law,  def(»ndant  sought  to 
show  matters  in  avoidance,  which  were  ruled  out  on  the 
theorj'  that. the  judgment  in  the  fon^closure  suit  was  an 
adjudication  thc^reof.  Holding  this  action  on  the  part 
of  the  trial  court  error,  the  supreme  court  of  New  York 
used  the  language  already  quoted.  If  the  order  of  dis- 
missal after  judgment,  in  the  case  citwl,  nullified  that 
judgment  and  deprived  it  of  the  dignity  of  an  <*stoppel  in 
the  action  at  law,  it  would  seem,  upon  the  same  principle, 
the  dismissal  under  consideration  before  final  decTee,  but 
after  the  interlocutory  decree  of  July  10,  1895,  would  havo 
like  effect  in  nullifying  that  decree,  so  that  it  would  not 
work  an  estoppel  in  a  subscnpu^nt  action  at  law. 

Ogden  Vity  v.  M^vavvr,  108  Fed.  564,  was  a  suit  in  the 
federal  court  by  the  receiver  of  a  watcT  works  company 
against  Ogden  City.  The  defendant  sought  to  estop  the 
plaintiff  by  pleading  a  decree  in  the  state  court,  in  a  case 
in  which  Ogden  City  was  plaintiff  aud  the  receiver's  pre- 
decessors in  interest  were  defendants,  holding  the  contract 
declared  upon  by  the  receiver  invalid.  It  appeared  that, 
after  rendition  of  the  decree  mentioned,  the  case  was  re- 
tained for  an  accounting  with  refcTence  to  the  value  of 
the  property  affected  by  the  contract  and  the  business 
transacted  between  the  parties  during  the  period  the  con- 
tract was  supposed  to  be  valid,  and  that  the  case  was  still 
pending  before  the  master  in  the  state  court.  It  was  held 
that  the  decree  was  interlocutory,  and  did  not  conclude 
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the  receiver,  in  the  federal  court,  upon  the  question  of  the 
validity  of  the  contract.  In  the  case  last  cited,  the  equity 
suit  in  the  state  court  was  still  pending;  but  in  the  case 
at  bar,  the  equity  suit  in  which  decree  on  July  10,  1895, 
was  renden^,  had,  as  to  defendant,  been  discontinued. 

We  conclude,  therefore,  that  the  decree  of  July  10  did 
not  estop  defendant  bank  to  d(*ny  the  partnership. 

If  defendant  was  not  concludeil  by  that  decree,  was  the 
peremptory  instruction  for  def^mdant  right  under  this 
record?  f'ounsel  for  <l<»f(»ndant  argue  at  some  length  that 
the  agrnmient  b(»tw(H»n  Stimmel  and  Emerson  was  not  a 
partn(»rship  agre<Mn(*nt,  but  merely  a  profit  sharing  con- 
tract, and  that  under  it  Emc^rson  was  not  responsible  for 
debtn  or  liable  for  losses,  other  than  a  failure  of  the  busi- 
ness to  earn  profits.  However,  in  view  of  the  conclusion 
already  announccnl,  that  the  decnn?  in  Emerson  v.  F(timmel 
did  not  estop  defendant,  we  must  inquire  whether  there  is 
any  c(mii)etent  proof  of  a  partnership.  Plaintiff  alleged 
such  a  partnership;  defendant  denied  it;  and  plaintiff 
pl(»ad(Ml  an  est<)])pel,  but  has  not  sustainiHi  such  plea.  This 
(*ertainly  put  plaintiff  upon  other  and  independent  proof 
of  a  partn(*rship. 

As  we  view  the  record,  plaintiff  seems  to  have  relied  for 
his  right  to  recovcT,  so  far  as  that  right  must  be  deter- 
min(Ml  by  the  existence  of  a  partnership,  wholly  upon  the 
plea  of  (»stoppel  and  the  record  evidence  introduced  in  sup- 
port tluTeof.  It  is  tru<*,  that  the  agreement  is  contained  in 
the  bill  of  exceptions,  but  only  as  one  of  the  several  ex- 
hibits introduced  in  support  of  the  plea  of  estoppel.  Be- 
ycmd  this,  the  issue  of  a  partnership  is  without  any  evidence 
in  its  support.  Moreover,  counsel  for  plaintiflF,  in  his  reply 
bri(»f,  does  not  claim  that  the  agrwment,  standing  alone, 
shows  a  i)artnership,but  says  that  in  the  action  in  which  the 
relationship  betwcn^n  Stimmel  and  Emerson  was  held  to  be 
a  partncTShip,  there  was  much  evidence  in  addition  to  the 
agreement,  which  showed  that  Emerson  also  assumed  the 
risks  of  the  business  and  was  liable  for  the  debts,  and  that 
in  that  action  it  was  conclusively  proven  that  there  was  a 
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partnership.  Under  this  state  of  the  record,  we  do  not 
believe  that  the  question  of  the  legal  effect  of  that  ajn'^e- 
ment  is  before  us.  It  follows  that  the  allegation  of  a  pjirt- 
nership  is  wholly  unsupportcnl  by  the  eviden<»e.  Accord- 
ingly, it  must  be  held  that  the  judgment  of  the  trial  court 
is  right,  and  it  is  reconimende<l  that  the  same  be  affirmed. 

Hastings,  C,  concurs. 

By  the  Court:    For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


National  Mutual  Building  and  Loan  Association,  ap- 
pellant, V.  Ferdinand  Retzman  et  al.,  appellees. 

Fn.ED  Jui,Y  3,  1903.     No.  12,728. 

1.  Contracts:   Validity.    Contracts  made  In  this  state,  by  residents  of 

this  state,  with  foreign  building  and  loan  associations,  such  con- 
tracts being  made  through  agents  of  such  associations  located  in 
this  state,  are  Nebraska  contracts,  and  their  construction,  validity 
and  enforcement  are  governed  by  the  laws  of  this  state. 

2.  Purchaser  of  Equity  of  Bedemption:   Usury:    Estoppeu    The  rule 

that  the  purchaser  of  the  equity  of  redemption,  who  purchases 
subject  to  a  mortgage,  and  who  deducts  from  the  purchase  price 
sufficient  to  pay  such  mortgage,  is  estopped  to  defeat  the  mort- 
gage on  the  ground  of  usury,  is  not  applicable  ^hen  the  vendee 
and  the  mortgagor,  at  the  time  of  sale,  agree  that  the  incumbrance 
is  tainted  with  usury,  and  there  is  retained  out  of  the  purchase 
price  only  enough  to  pay  the  incumbrance,  less  any  usurious 
penalties. 

3.  Evidence:    Usubt.     Evidence  examined  and   held  that  defendant 

was  not  estopped  to  set  up  the  plea  of  usury. 

4.  Evidence.    Bvidence  examined  and  held  to  sustain  the  Judgment 

Appeal  from  the  district  c(    it  for  Harlan  county:   Ed 
L.  Adams,  District  Judge.    Affirmed. 

O.  if.  Miller,  for  appellant. 

John  Everson  and  Oomar  Thomas,  contra. 
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On  December  4, 1900,  The  National  Mutual  Building  and 
Loan  Association  of  New  York,  a  foreign  corporation,  filed 
in  the  district  court  for  Harlan  county  a  petition,  making 
Ferdinand  Retzman  and  Magdalena  Retzman,  his  wife,  de- 
fendants, alleging  its  corporate  existence  under  the  laws  of 
the  state  of  New  York ;  that  it  was  authorized  to  transact 
business  of  a  building  and  loan  association,  and  its  au- 
thority to  do  business  in  the  state  of  Nebraska;  that  in 
June,  1890,  Alice  G.  Simms  made  application  in  writing 
for  membership  in  plaintiff  association,  and  subscribed 
for  twenty  shares  of  plaintiff  association's  stock,  which 
application  was  accepted  and  the  shares  issued;  that  in 
July,  1890,  Alice  G.  Simms,  as  such  member,  applied  for 
a  loan  of  f 2,000,  which  was  granted,  payable  in  instal- 
ments, the  last  payment  to  be  made  on  completition  of  cer- 
tain buildings,  as  stipulated  in  her  application;  that  on 
March  13, 1891,  Alice  G.  Simms  gave  a  bond  mortgage  and 
assignment  of  her  shares  of  stock  to  plaintiff,  to  secure  the 
payment  of  her  loan.  Prom  the  petition  it  appears  that 
the  mortgage  bond  contained  the  usual  stipulations  and 
conditions,  that  upon  failure  to  pay  as  therein  agreed,  the 
whole  principal  sum,  including  arrearages  of  interest, 
premiums,  dues  and  fines,  at  the  option  of  the  mortgagee, 
became  due  and  payable ;  contained  the  description  of  cer- 
tain lots  in  Alma,  Nebraska,  the  property  mortgaged.  The 
petition  allegcnl  failure  on  the  part  of  Alice  G.  Simms,  and 
the  defendants  Retzman  to  pay  certain  monthly  dues  of 
|10  from  January  to  March,  1899;  that  three  months  had 
elapsed  since  default ;  that  plaintiff  elected  to  consider  the 
whole  amount  of  f  2,000  due  and  payable,  including  interest 
at  six  per  ceut.  from  January,  1899,  together  with  a 
monthly  premium  of  |10  from  March  13,  1899,  amounting 
on  June  1,  1900,  to  f  170  and  f  24.33  permiums,  subject  to 
the  application  thereon  of  the  value  of  the  aforesaid  shares 
in  accordance  with  a  collateral  agreement  in  the  bond  that 
upon  default  in  the  stated  payments  said  shares  might  be 
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cauceled,  and  their  maturity  value  applied  on  the  loan.  It 
was  alleged  that  the  withdrawal  value  of  these  shares  was 
on  June  1,  1900,  $1,296,  that  said  shares  were  canceled,  and 
the  amount  mentioned  applied  on  the  loan;  that  no  pnv 
ceedings  had  been  had  at  law;  that  there  remained  due 
$898.13.  The  petition  alleged  the  conveyance  of  one-half 
int€Test  in  the  premises  covered  by  the  mortgage  by  deed 
from  Alice  G.  Simms,  and  her  husband  B.  M.  Simms,  on 
March  1,  1895,  to  defendant  Ferdinand  Retzman,  subject 
to  plaintiff ^s  mortgage;  that  Retzman,  on  July  24,  189fi, 
conveyed  his  undivided  one-half  to  Magdalena  Retzman, 
his  wife,  subject  to  plaintifif's  mortgage;  that  on  March  7, 
1898,  Alice  G.  Simms  conveyed  her  remaining  one-half  to 
her  husband,  B.  M.  Simms;  that  on  March  15,  1898,  Simms 
and  wife  conveyed  this  remaining  one-half  to  Ferdinand 
Retzman,  subject  to  plaintiff's  mortgage.  The  plaintiff 
further  alleged  that  by  accepting  this  dc*ed  from  Ferdinand 
Retzman,  subject  to  plaintiff's  mortgage,  Magdalena  Retz- 
man was  estopped  from  setting  up  the  defense  of  usury 
against  the  mortgage;  that  by  accepting  the  deed  from 
Simms  subject  to  the  mortgage,  Ferdinand  Retzman  was 
estopped  in  the  same  manner,  closing  with  a  prayer  for 
judgment. 

Ferdinand  Retzman  answered,  admitting  the  execution 
of  the  mortgage  for  $2,000;  that  Alice  G.  Simms  sub- 
scribed for  the  shares  of  stock  as  alleged,  but  for  the  sole 
purpose  of  obtaining  the  loan;  pleaded  that  the  mortgage 
was  a  Nebraska  contract,  and  that  Alice  G.  Simms  agreed 
to  pay  for  the  use  and  forbearance  of  the  money  loaned 
the  sum  of  |240  per  annum;  admitted  that  on  March  1, 
1895,  he  bought  a  half  interest  in  the  mortgaged  premises, 
Simms  and  wife  warranting  the  title  to  be  free  of  all  in- 
cumbrances except  plaintiff's  for  the  sum  of  $1,237;  ad- 
mitted that  he  agreed  to  assume  half  this  indebtedness,  and 
thereafter  paid  his  share  upon  the  indebtedness  at  the  rate 
of  $240  per  annum ;  that  under  this  agreement  he  paid  and 
plaintiff  received  and  accepted  the  sum  of  $1,388;  alleged 
that  on  March  15,  1898,  he  purchased  of  the  Simmses  the 
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other  half  interest,  agreeing  to  pay  the  amount  remaining 
due  upon  the  mortgage  not  to  exceed  |85,  and  that  as  sole 
owner  he  paid  to  plaintiff  f236;  admitted  the  cancelation 
of  the  shares,  but  alleged  that  he  had  not  received  full 
credit  therefor;  alleged  that  Alice  G.  Simms  and  B.  M. 
Simms  had  confederated  and  conspired  with  plaintiff  to 
compel  defendants  to  pay  a  large  amount  on  the  mortgage, 
although  plaintiff  and  Simms  well  knew  its  usurious  char- 
acter; and  that  the  failure  of  plaintiff  to  make  the  Simmses 
defendants  was  part  of  the  conspiracy;  prayed  that  the 
Simmses  be  made  defendants;  an  accounting  and  dis- 
closure of  the  assets  of  plaintiff^  and  cancelation  of  the 
mortgage  with  decree  that  it  had  been  fully  paid.  Mag- 
dalena  Retzman's  answer  denied  generally,  and  pleaded 
that  at  the  time  of  the  creation  of  the  alleged  liability  she 
was  under  coverture. 

Alice  G.  Simms  and  B.  M.  Simms  filed  a  joint  answer 
and  cross-petition,  alleging  the  transfer  of  March  1,  1895, 
of  one-half  interest,  and  of  March  15,  1898,  of  the  other 
half  interest,  to  Retzman;  his  assumption  of  plaintiff's 
mortgage ;  that  at  the  time  of  the  second  transfer  the  stock 
of  goods  was  valued  at  fl,033.50,  the  interest  of  the 
Simmses  being  |516.75;  the  value  of  the  real  estate  was 
|2,000,  the  interest  of  the  Simmses  being  |1,000,  making 
the  total  interest  of  the  cross-petitioners  |1 ,516.75,  which 
was  agreed  by  Retzman  to  be  paid  for  the  interest  of  tlie 
cross-petitioners;  that  he  paid  f  1,000,  assuming  to  pay 
|500  on  the  mortgage;  that  he  had  paid  thereon  only  fll8; 
they  accordingly  prayed  that,  if  the  court  find  nothing  due 
to  plaintiff  from  Retzman,  he  be  adjudged  to  pay  to  the 
cross-petitioners  the  sum  of  |382.  They  denied  all  all^a- 
tions  in  both  petition  and  Retzman's  answer  not  admitted. 
Retzman's  reply  to  the  cross-petition  denied  generally. 
Plaintiff  replied  to  Retzman's  answer,  pleading  that  the 
contract  sued  upon  was  a  New  York  contract,  and  not  sub- 
ject to  the  usury  laws  of  Nebraska.  Trial  was  had  and  the . 
court  found  generally  for  defendants  Retzman,  and  dis- 
missed both  the  petition  of  plaintiff  and  cross-petition 
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of  Alice  G.  and  B.  M.  Simms.  From  this  judgment,  the 
Building  &  Loan  Association,  and  the  cross-petitioners, 
Alice  G.  and  B.  M.  Simms,  prosecute  appeal. 

A  brief  outline  of  the  evidence  may  conveniently  be  given 
before  stating  the  contentions  of  the  several  parties  to  this 
appeal.  In  1895,-  B.  M.  Simms  was  engaged  in  the  retail 
drug  business  at  Alma,  Nebraska,  the  business  being  car- 
ried on  in  a  building  located  on  lots  owned  by  his  wife, 
Alice  G.  Simms.  The  real  estate  was  mortgaged  as  alleged 
in  the  pleadings.  In  March^  1895,  Ferdinand  Retzman 
purchased  from  the  Simmses  a  half  intc^rest  in  the  real 
estate  and  drug  business.  The  deed  from  Simms  to  Betz- 
man contained  this  clause : 

"This  conveyance  is  subject  to  an  indebtedness  of  twelve 
hundred  thirty-seven  dollars  in  favor  of  National  Mutual 
Building  &  Loan  Association  of  New  York,  and  one-half 
of  said  amount  grantee  herein  assumes  and  agrees  to  pay 
as  part  of  the  consideration  herein  named.^' 

The  parties  continued  to  do  business  as  partners,  ap- 
parently under  the  name  of  the  "Simms  Drug  Company," 
for  some  three  years.  In  the  course  of  time,  hoAvever,  the 
partnership  proved  highly  unsatisfactory  to  both  Simms 
and  Retzman,  and  various  attempts  were  made  to  separate, 
culminating  on  March  15, 1898,  in  the  acceptance  by  Simms 
of  an  offer  of  |1,000  by  Retzman  for  the  former's  half  in- 
terest in  all  the  real  estate  and  drug  business.  Thereupon 
a  deed  was  executed  by  B.  M.  and  A.  G.  Simms  to  Fer- 
dinand Retzman,  conveying  the  half  interest  belonging  to 
Simms  for  a  consideration  of  f  1,000,  the  deed  containing 
the  following  clause : 

"This  conveyance  is  made  subject  to  a  certain  mortgage 
given  by  first  parties  to  National  Mutual  Building  &  Loan 
Association,  of  New  York,  for  the  sum  of  |2,000,  on  which 
a  large  amount  has  been  paid,  second  party  assuming  bal- 
ance unpaid,  which  may  be  found  to  be  due/' 

Appellant  makes  two  principal  contentions:  (1)  That 
the  contract  sued  on  is  a  New  York  contract,  and,  tested 
by  the  laws  of  that  state^  is  not  usurious;  (2)  that  appel- 
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•lees  Retzman,  purchasers  of  the  equity  of  redemption,  can 
not  set  up  usury  as  a  defense,  because  such  defense  is  per- 
sonal to  the  borrower,  and  appellees  purchased  subject  to 
the  mortgage  of  appellant.  The  contention  of  the  cross- 
petitioners  Simms  is  that  the  trial  court  erred  in  not  de- 
creeing that  Retzman  should  pay  to  them  the  sum  of  f382, 
inasumuch  as  his  liability  to  them  in  that  sum  is  a  logical 
deduction  from  the  conclusion  that  Retzman  was  without 
liability  to  appellant  because  the  mortgage  was  usurious. 

The  first  contention  of  appellant  can  scarcely  be  sus- 
tained. There  is  no  question  whatever  made  that,  if  tested 
by  the  laws  of  this  state,  the  contract  was  indisputably 
usurious,  and  that  at  the  time  of  bringing  this  suit  the 
whole  principal  sum  with  l^al  interest  had  been  more 
than  paid.  The  only  question,  therefore,  is  whether  the 
contract  was  a  New  York  or  Nebraska  contract.  It  was 
doubtless  the  latter.  Alice  G.  Simms  was  a  resident  of 
Alma,  Nebraska.  Appellant  is  a  corporation  of  New  York 
state.  The  contract  was  made  by  an  agent  of  appellant  lo- 
cated at  Alma,  Nebraska,  and  we  must  hold  the  contract  a 
Nebraska  contract  under  the  test  applied  in  People's  Build- 
ing^ Loan  d  Savings  Ass'n  v.  Shaffer,  63  Neb.  573,  namely: 

"Contracts  made  in  Nebraska,  with  residents  of  this 
state,  by  a  foreign  building  and  loan  association,  if  made 
by  agents  of  such  association  within  this  state,  are  Ne- 
braska contracts;  and  by  their  construction,  validity  and 
enforcement  are  governed  by  the  laws  of  this  state.'' 

Appellant  cites  Cheney  v.  Dunlap,  27  Neb.  401 ;  Mc- 
Knight  v.  Phelps,  37  Neb.  858;  Building  d  Loan  Ass'n  of 
Dakota  v.  Walker^  59  Neb.  456,  and  many  cases  from  other 
states  in  support  of  the  second  contention,  that  appellee 
Retzman,  not  being  a  privy  to  the  contract  with  A.  G. 
Simms,  but  only  the  purchaser  of  the  equity  of  redemption, 
can  not  plead  the  defense  of  usury.  We  think  the  authori- 
ties are  very  clear  to  the  effect  that  usury  is  a  defense 
personal  to  the  borrower,  his  privies  or  representatives,  to 
be  waived  by  him  but  only  available  to  him,  and  not  to  one 
who  purchases  his  equity  recognzing  the  validity  of  the 
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mortgage,  and  retaining  from  the  purchase  price  a  sum 
sufficient  to  pay  such  mortgage  in  full.  The  reason  of  the 
rule  is  not  far  to  seek.  Equity  declares  that  the  purchaser 
und(T  such  circumstances  shall  not  be  permitted  to  get  a 
larger  estate  than  he  bargained  for.  The  rule  is  based  in 
the  universal  requirement  of  good  faith,  so  that  when  the 
owner  of  the  equity  of  redemption  permits  a  reduction 
from  his  interest  of  the  full  amount  of  the  usurious  in- 
cumbrance, he  never  intends  this  as  a  gift  or  ccmccnssion 
to  his  vendee,  but  as  a  waiver  of  the  personal  d(»f(»nse  of 
usury;  and  when  the  vendee  takes  subject  to  tlu*  full  in- 
cumbrance, including  the  usury,  he  forfeits  the  defc^nse  of 
usury,  because  he  has  already  gotten  all  he  bargained  for, 
and  the  defense  of  usury  would  give  him  more  than  that, 
namely,  the  amount  deduct(*d  from  the  purchavse  price  by 
the  owner  of  the  equity  upon  the  belief  that  the  full  amount 
of  the  incumbrance  would  be  paid.  Equity  will  not  aid  a 
purchaser  to  get  an  estate  at  a  less  price  than  he  has  agr(HHl 
to  pay  for  it.  Hence,  it  is  stated  in  Hough  o.  Horsey,  3(> 
Md.  181, 11  Am.  Rep.  484,  cited  by  appellant  herein,  which 
was  an  attempt,  by  the  purchaser  of  the  land  subject  to  a 
mortgage  alleged  to  be  usurious,  to  escape  payment  of  the 
usury: 

"If  the  mortgage  debt  were  to  be  reduced  on  the  pres(»nt 
application,  by  reason  of  the  alleged  usury  in  the  contract, 
it  is  manifest  the  complainant  would  get  the  estate  pur- 
chascHl  for  less  than  she  agnnid  to  pay  for  it." 

The  rule  is  similarly  stated  in  a  quotation  from  27  Am.  & 
Eng.  Ency.  Law  (1st  ed.),  952,  made  by  appellant.  Tht» 
qroquiry  accordingly  is  whether  Ri^tzman  and  Simms.  at  the 
tiiti^ofitlie^secoBd'tQlatiBaotioB,-  by  At^hichRetzman  acquir(Hl 
the  feali^iMtCTc^H^itU^retofpre  fheldibyiSiiuiM^^'^^  4p»m|iMl 
^hb^tishrtgiiai  ebaKlctfeCfOf:  tli©  mc«mto/aiMj^,i,{jM¥i!i?Mipii4^ 
tiktftlJ«arel»h«teld»fcft>dfiaiiiot)Qd  iw)ni  .tb^  puwihfl^e^priii^  ^iDily 
«HmgM  tbJ^Hjf^theiiniDiuiibtauOeyUfHHiiiSrtiyff;-  i  »  , 
^n'itite'ejltfeM'wBed»4iy  the  eAMdOnen  thaii;»t  ttif^.Mw^.Qf.tt>v 
^nreyatocetM)  Bbtiiaainof  .'Mairch  1,i180m,  ilhf(:a^p(Himb.^ 
<lh&i!iid€A>tMfi!i^sft<!wasimder8toQd  byiti'l  mrti^ito.b«ftli9$7b 
46 
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as  stated  in  the  deed  of  that  date,  and  that  by  accepting  the 
conveyance,  Retzman  agreed  and  assumed  half  of  this  in- 
debtedness, with  the  full  understanding  as  to  its  amount 
and  the  terms  and  conditions  under  which  it  was  to  be  paid. 
Thereafter,  and  until  March  15,  1898,  the  partnership  paid 
regularly  f32  monthly  to  the  local  agent  of  appellant.  In 
March,  1898,  when  the  efforts  of  the  partners  to  separate 
were  about  coming  to  fruition,  and  it  was  agreed  that  Ret^ 
man  should  buy  Simms'  interest,  an  attempt  was  made  by 
the  parties  and  those*  representing  them  to  figure  out  the 
amount  still  due  to  appellant  association  upon  the  mort- 
gage. All  of  the  evidence  on  the  part  of  appellee  Retzman 
))oiqts  clearly  to  the  conclusion  that  Retzman,  in  assuming 
by  the  contemplated  conveyance  to  him  the  sum  still  due 
on  the  mortgage,  had  in  mind  only  the  principal  loan  and 
interest  at  lawful  rates  under  the  usury  laws  of  this  state, 
assuming  that  the  contract  was  highly  usurious,  and  that 
in  no  event  would  he  or  Simms  be  liable  beyond  the  prin- 
cipal  and  interest  divested  of  usurious  i)enaltie8.  We  do 
not  hesitate  in  saying  that  from  this  same  evidence,  and 
other  evidence  in  the  record,  it  is  fairly  inferable  that 
Simms  also  understood  that  the  conveyance  to  Retzman 
contemplated  the  assumption  by  the  latter  of  the  amount 
due  less  any  sum  tainted  with  usury.  In  the  evidence  on 
behalf  of  appellees  Retzman,  it  is  claimed  that  the  com- 
putation resulted  in  ascertaining  that  there  remained  due 
on  the  mortgage  a  sum  not  exceeding  f  100,  possibly  not 
more  than  |85. '  There  is  evidence  also  in  the  record  that 
the  deed  of  conveyance  last  made  in  1898,  as  originally 
drawn,  contained  a  specific  provision  that  Retzman  should 
not  be  liable  on  the  mortgage  beyond  the  sum  due  less  any 
usurious  penalties,  but  that  this  provision  was  stricken  out 
or  erased,  and  the  words,  "assuming  balance  unpaid  which 
may  be  found  to  be  due,"  inserted  in  their  stead,  upon  the 
suggestion  of  Simms  himself,  who  explained  that  because 
of  a  personal  feeling  of  kindness  1  c^cause  of  good  treatment 
from  appellant  towards  him  in  the  past,  he  did  not  care  to 
have  the  obnoxious  provision  remain  in  the  deed,  as  sbited 
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by  one  witness,  who  made  the  alteration,  "in  black  and 
white/^  B.  M.  Simms  was  called  on  behalf  of  cross-peti- 
tioners, but  as  we  read  his  testimony,  it  fails  to  produce 
upon  our  minds  any  doubt  as  to  the  truth  of  the  evidence 
already  set  out,  which  was  doubtless  credited  by  the  trial 
court, 

We*  think  that  no  other  conclusion  can  fairly  be  drawn 
from  the  evidence  than  that  the  parties,  at  the  time  of  their 
last  negotiations  in  March,  1898,  both  treated  appellant's 
mortgage  as  tainted  with  usury,  and  that  under  the  laws 
of  this  state  the  original  mortgagor  would  not  have  been 
obligated  to  pay  more  than  the  principal  sum  with  legal 
interest;  and,  further,  that  Betzman,  in  taking  the  latter 
conveyance,  was  retaining  out  of  the  purchase  price  only 
enough  to  pay  "the  balance  which  may  be  found  to  be  due," 
without  usury.  The  diflference  in  the  wording  of  the  as- 
sumption clauses  in  the  two  deeds  goes  to  sustain  this 
view. 

In  Essley  v.  Sloan,  116  111.  391,  399,  6  N.  E.  449,  it  is 
said: 

"It  would  be  inequitable,  after  his  having  received  the 
benefit  of  the  incumbrances  by  deducting  the  amount 
thereof  from  the  consideration  paid  for  the  land,  to  per- 
mit him  to  keep  it  himself,  and  not  apply  it  to  the  purpose 
for  which  it  was  set  apart  and  reserved  in  his  hands." 

In  Wiltsie,  Mortgage  Foreclosures,  sec.  395,  it  is  said: 

"It  is  a  general  rule  that  a  purchaser,  whose  conveyance 
is  by  its  terms  made  subject  to  a  prior  mortgage,  the 
amount  of  which  is  deducted  as  part  of  the  consideration 
of  the  purchase,  whether  he  expressly  assumes  it  as  a  part 
of  the  purchase  money  or  not,  can  not  plead  usury  as  a 
defense  to  the  foreclosure  of  such  mortgage." 

We  think  from  what  has  already  been  said,  it  will  be 
apparent  that  the  doctrine  announced  in  the  citations  just 
made,  is  inapplicable  to  the  facts  in  this  case.  In  the 
Essley  case,  the  decision  is  based  in  equitable  considera- 
tions, namely,  that  the  purchaser  shall  not  be  permitted  to 
divert  to  himself  money  left  in  his  hands  by  his  grantor 
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for  anoth(»r  purpose.  In  the  quotation  from  Wiltsie,  the 
foundjilion  of  the  rule  is  said  to  be  the  deduction  from 
the  purchase  price  of  the  amount  of  the  mortgage. 

The  facts  in  this  case  bring  it  within  the  doctrine  as  an- 
nounced in  Maker  v.  Lanfrom^  86  111.  513 : 

"If  a  party  purchases  from  a  mortgagor  without  any 
deduction  from  the  price  on  account  of  the  incumbrance, 
the  grantee  thereby  becomes  invested  with  the  right  to  in- 
terpose the  same  defenses  as  might  have  been  made  by  the 
mortgagor.  In  such  case  the  conveyance  amounts  to  an 
autliority  to  tlie  purchaser  to  interpose  the  defense  of 
usury." 

A\'e  fail  to  discern  any  conflict  between  these  decisions. 
Th(»re  was  a  deduction  from  the  puri'hase  price  paid  by 
Retzman  because  of  appellant's  mortgage,  but  the  language 
in  the  deinl,  as  well  as  the  evidence,  amply  show  that  this 
deduction  did  not  and  was  not  intendiMl  to  include  usurious 
interest,  and  if  it  did  not,  then  Simms  never  waived  the 
deftmse  of  usury,  and  intended  that  Betzman  should  have 
the  advantage  thereof.  If  in  the  transfer  of  Simms'  half 
interest  there  had  been  deducted  the  full  amount  of  ap- 
'^ei7Ant's%'or^i^if^(?'induding  all  charges  that  entered  into 
Its'  liMirUiiJJ  eleV(irik]'iti'*rti'U'btM'fi*'*rtatrff<»«<^^ 
p'ei^^iilitiilji  ltbtin>c'tn^tb'aW^dt^tii'«ittrt'^^^^^  n«, 

(fJX  the  (^ommi^y;  n!6"6ft'<^1i''\l«(fti'c<ittW%hi5r  mn«6»,?  Ifot'ictoly^ 
(leitticfiWA  'Stlffic?efit''tb  M'"*'^^  tt^i' (fctufcst, 

TesSTH^cTi^ "tiiere^  fe 'ntf^iiitiMfe  »te'ilfe^miilstti'te«t>t*^  of 
Huif-    W(i  toiic^lttfie'thfjit  toisfiMgitlWll?(#«tirh>ti*iir<^ 
y  '<Wttvo(^ii'  netfein&"n'  Ma  %ipi^ato't,>^dittTlld«felfe  ^hrfattWcffs 

"teii/ioti;  ik  ri'/rhl "  •  '-''""•  ■"^'"'  '^^^  '^''^^^''^^  '^  ,')^.f;d'nirq  -idt  1(. 

^'  " Wk'A "J^ef^iferiie'tB  iMx^  d^WaiM  tiP^VtH  %»«a«^peiitrttiAB, 
Alice  G,  and' ft  M.''ShiiVi\tt,- W^'5Wa^iiW«li4^  fftdViffcf^ 

*agUlii'k''aiiiicnt^  fiietijJA^a 

^'ttia^'&iJpbllcie'i^  tf6t\«^^ 

"¥bw^S  nec^&j^drnjj^'  tv8in  l^fr^'Vdtil^riAlott^^WbSJ'il^l^had^ 
'ill  'deriV'iniV'  1*iJHir''^i^i^^^^         Tuflglfiblrf*  (ffJthe^flWtf  ^V?#*t 
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account  of  this  incumbrance  in  the  sum  of  about  |500,  and 
as  Retzman  had  paid  only  |118  to  appellant,  according  to 
one  computation,  he  was  liable  to  them  for  the  diflference 
between  th(^  amount  retained  out  of  the  purchase  price  for 
payment  on  the  mortgage  and  the  amount  paid  thereon. 
The  evidence  wholly  fails  to  sustain  this  theory.  On  the 
contrarj',  tlie  evidence  shows  that  Retzman  paid  more  than 
the  parties  at  the  time  of  the  transfer  agreed  was  still  due. 
It  is  therefore  recommended  that  the  judgment  of  tlie  trial 
court  be  in  all  respects  affirmed. 

Hastings,  C,  concurs. 

By  the  Court:   For  the  reasons  slatcnl  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Bbn  V.  KoHOUT,  Tkiistee,  v.  Frank  J.  Chaix)upka,  Sr., 

ET  AL. 
PnjED  July  3,  1903.    No.  13,009. 

1.  Bankraptcy:    Secured  Cbeditob.     If  a  secured  creditor  of  a  bank- 

rupt, whose  security  is  insufficient,  discloses  his  security  in  prov- 
ing his  claim  before  the  referee,  he  may  retain  his  security  and 
share  in  the  dividends  as  to  the  overplus. 

2.  Creditors'  BUI:    Intervention.     The  petition  of  a  trustee  in  bank- 

ruptcy, asking  to  be  substituted  as  party  plaintiff  in  a  creditor's 
bill  filed  by  a  creditor  of  the  bankrupt  who  has  filed  his  claim 
before  the  referee  in  bankruptcy,  which  does  not  allege  that  such 
creditor  has  waived  his  security,  is  insufflrient  to  entitle  the 
trustee  to  intervene  and  be  subrogated  to  the  rights  of  such 
creditor. 
8. : .  Petition  examined  and  held  not  to  state  facts  suffi- 
cient to  entitle  the  petitioner  to  intervene  and  prosecute  the  suit. 

Error  to  the  district  court  for  Saline  county:   George 
W.  Stubbs,  District  Judge.    Affirmed, 

J.  A.  Wild  and  A.  N.  Dodson,  for  plaint  ill   in  <*rror. 

Archibald  8.  Sands,  contra. 
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KiRKPATRICK,  C. 

This  proceeding  is  prosecuted  from  a  judgment  of  the 
district  court  for  Saline  county  sustaining  a  demurrer  to 
a  petition  of  intervention  filed  by  B.  V.  Kohout,  trustee  in 
bankruptcy  of  the  estate  of  Prank  J.  Chaloupka,  St.,  in 
the  case  of  Charlotte  S.  Flint,  ddministratriXy  against 
Frank  J.  Chaloupka,  8r.,  et  al.  The  case  named  was  one 
in  the  nature  of  a  creditor's  bill  pending  in  the  district 
court  for  Saline  county.  The  petition  there  recited  that 
the  plaintiff,  Charlotte  S.  Flint,  was  administratrix  of  the 
estate  of  James  Flint,  deceased;  that  on  May  12, 1897,  she, 
as  such  administratrix,  recovered  a  judgment  against 
Frank  J.  Chaloupka,  Sr.,  and  Joseph  F.  Chaloupka  on  a 
promissory  note  delivered  to  James  Flint,  in  his  lifetime, 
for  |1,451 ;  that  execution  had  been  issued  upon  the  judg- 
ment and  returned  nulla  bona;  and  then  contained  certain 
allegations  aa  to  fraudulent  conveyances  by  the  judgment 
debtors,  and  aske<l  to  have  such  conveyances  set  aside  and 
the  property  subjected  to  the  payment  of  her  judgment. 
The  judgment  debtors  and  their  alleged  fraudulent  gran- 
t(H*s  were  made  defendants  in  her  suit. 

On  September  9,  1901,  Kohout  filed  his  petition  of  inter- 
vention, alleging  his  appointment  and  qualification  as  trus- 
tee in  bankruptcy  of  the  estate  of  Frank  J.  Ghaloupka,  Sp., 
who  had  been  adjudged  a  bankrupt  some  time  in  1899.  His 
petition  recited  the  pendency  in  the  district  court  for 
Saline  county  of  the  action  by  Charlotte  S.  Flint,  adminis- 
tratrix, plaintiff,  against  Chaloupka,  and  other  defendants, 
the  purpose  of  which  was  "to  recover  possession  of  the  fol- 
lowing described  real  estate,'*  describing  the  property  men- 
tioned in  the  petition  in  that  action,  and  then  contained  the 
following  paragraph : 

"Your  petitioner  shows  to  the  court  that  the  action  was 
begun  before  bankruptcy  proceedings  were  instituted,  and 
the  plaintiff  herein  (the  administratrix)  has  filed  her 
claim,  and  said  claim  was  allowed  by  the  referee  in  bank- 
ruptcy.   Your  petitioner  is  entitled,  as  trustee,  to  what- 
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ever  interest  the  plaintiff  herein  may  have  in  or  to  the 
above  described  premises,  and  is  entitled  to  the  immediate 
possession  of  the  same.  Wherefore  your  petitioner  prays 
that  he  may  be  a  party  plaintiff  in  said  action  and  per- 
mitted to  prosecute  the  same/' 

The  defendants  named,  demurred  to  the  trustee's  peti- 
tion for  the  reasons:  (1)  That  the  court  has  no  jurisdic- 
tion of  the  subject  matter;  (2)  because  the  petition  did 
not  state  a  cause  of  action  against  the  defendants,  or  any 
of  them,  in  favor  of  the  said  intervener.  This  demurrer 
was  sustained,  and  the  question  presented  in  brief  of  plain- 
tiff in  error  is  whether  this  ruling  is  correct.  There  is  no 
brief  by  defendants  in  error. 

We  are  of  opinion  that  the  judgment  of  the  trial  court 
must  be  affirmed.  The  record  does  not  show  that  the  ad- 
ministratrix, plaintiff  in  the  creditor's  bill,  pleaded  to  the 
I)etition  of  the  trustee ;  and  she  is  not  a  party  to  this  error 
proceeding,  the  only  defendants  in  error  being  the  demur- 
rants, who  were  defendants  in  the  suit  brought  by  the  ad- 
ministratrix. 

The  rule  invoked  by  plaintiff  in  error  to  sustain  his  posi- 
tion is,  of  course,  well  settled,  namely,  that  a  creditor  of 
a  bankrupt  may  either  directly  or  indirectly  waive  his 
security,  and  prove  his  claim  as  unsecured;  as  where  a 
creditor,  by  judgment,  execution,  attachment  or  creditor's 
suit,  proves  his  claim  without  disclosing  his  lien,  in  which 
event  he  will  not  subsequently  be  permitted  to  enforce  it, 
but  will  be  deemed  to  have  waived  it. 

But  in  this  connection,  it  is  important  to  keep  in  mind 
that  a  secured  creditor  is  not,  under  the  bankruptcy  law, 
forced  to  the  alternative  of  either  relying  wholly  on  his 
security,  or,  abandoning  that,  prove  his  claim  with  other 
creditors.  It  is,  we  think,  settled  by  a  number  of  authorita- 
tive adjudications  that  a  creditor  who  has  security  for  his 
debt,  if  that  security  is  insufficient,  may  prove  his  claim 
for  the  overplus,  and  does  not  abandon  his  security  if  he 
makes  a  full  disclosure  of  it  and  the  value  thereof.  Under 
such  circumstances  he  may  vote  upon  the  choice  of  an 
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assignee  upon  such  overplus.    In  re  Bolton^  Fed.  Cas.  No. 
1,614. 

So,  where  a  creditor  proves  for  the  full  amount  of  his 
claim,  specifying  the  securities  held  by  him  for  the  debt, 
he  may  participate  in  the  dividends  to  the  extent  that  his 
claim  is  gi'eater  than  the  value  of  the  security. 

R<*curring  now  to  the  language  of  the  trust<H^'s  petition, 
it  is  th(T(»  said:  "That  the  plaintiff  herein  has  filed  her 
claim,  and  said  claim  was  allowed  by  the  referee  in  bank- 
ruptcy." Clearly,  the  mere  allegation  of  the  filing  of  her 
chiim  and  its  allowance  by  the  referee  is  not  sufficient  to 
show  that  she  waived  her  security,  as  she  may  have  filed 
her  claim  witliout  waiving  her  security.  For  all  that  ap- 
p(»ars  from  the  trust(*e-s  petition,  she  may  have  appeared 
in  tli(»  bankruptcy  proceedings,  as  she  had  a  right  to  do, 
only  for  the  purpose  of  participating  t«  the  extent  that 
her  claim  was  greater  than  her  security.  The  allegation 
that  by  filing  her  claim  she  waived  her  sec.irity  was  a  ma- 
t(»rial  one,  and  the  only  presumption  that  may  be  indulged 
from  its  absence  is  that  she  did  not  waive  her  security. 
numphrivs  i\  l^paffonL  14  Neb.  488. 

It  would  s(K*m  to  be  a  matter  of  chief  concern  to  the 
plaintitf  in  the  creditor's  bill  suit,  whether  the  trnstee  in 
bankruptcy  should  be  permitted  to  int(*rv(*ne,  and  be  sub- 
stituted as  party  plaintiff.  But  the  only  question  before 
us  is  whether  the  ruling  of  the  trial  court  upon  the  de- 
nuuTiT  interpos(Hl  by  the  defendants  in  tlu;t  suit  is  correct. 
The  mio  question  raised  by  the  demurrer  was  whether  the 
Tx^titiou  disclosed  a  right  in  the  trustee  to  prosecute  the 
suit  against  them. 

Th(\v  had  a  manifest  right  to  raise  this  question.  If  the 
facts  alh^ged  w<t(^'  insuftici(»nt  to  entitle  him  to  be  made 
})arty  plaintiff  by  substitution,  the  defendants  against 
whom  the  suit  was  to  be  prosecuted  were  entitled  to  raise 
that  qucsstion.  It  is  always  open  to  the  defendant  to  ques- 
tion the  right  of  the  plaintiff  to  sue.  The  right  of  the 
intervening  trustee  to  prosecute  the  suit  depended  upon 
whether  or  not  the  plaintiff  had  in  fact  waived  her  security, 
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the  lien  by  her  procured  by  the  filing  of  her  bill.  In  this 
material  respect  we  have  already  found  the  petition  insuffi- 
cient. It  follows  that  the  ruling  of  the  trial  court  should 
be  affirmed,  and  it  is  recommended  that  the  same  be  done. 

DuFFiE  and  Pound,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  trial  court  is 

Affirmed. 


HjjNRY  Bolton  v.  Nebraska  Chicory  Company. 

B'njED  July  3,  1903.    No.  12,984. 

Himufacturing  Corporation.  A  corporation  organlzea  to  "plant, 
harveBt,  store,  purchase,  manufacture,  market,  seU  and  deal  in 
chicory"  held  a  manufacturing  corporation  within  the  purview  of 
section  37,  chapter  16,  Compiled  Statutes. 

Error  to  the  district  court  for  Colfax  county:  Conrad 
Hollenbeck,  District  Judge.    Affirmed. 

George  H.  Thomas,  for  plaintiff  in  error. 

Frank  J.  Everett  and  George  W.  Wertz,  contra. 

Pound,  C. 

This  is  a  suit  upon  a  subscription  to  stock,  and  the  sole 
question  involved  is  whether  the  plaintiff  corporation  is  a 
manufacturing  corporation,  within  the  purview  of  section 
37,  chapter  16,  Conipil(»d  Statutes  (Annotated  Statutes, 
4138).  A  question  of  this  sort  is  not  to  be  settled  entirely 
by  the  construction  n;iven  to  the  phrase  "manufacturing 
corporation''  in  statutes  of  other  states  dealing  with  differ- 
ent subjects.  The  intention  of  the  legislature  in  this  partic- 
ular case  is  to  be  sought  for,  and  the  policy  and  purpose  of 
this  particular  act  to  be  considered.  The  decisions  in  which 
this  phrase  has  been  construed,  are  fully  collected  in  a 
recent  work,  and  need  not  be  set  out.    1  Clark  and  Mar- 
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shall,  Private  Corporations,  pp.  78,  131.     It  will  be  ob- 
served that  in  some  cases  the  statute  exempted  manufac- 
turing corporations  from  taxation,  in  which  case  it  was 
important  to  prevent  fraud  upon  the  revenue  laws  by 
attaching  a  nominal  manufacturing  business  to  a  substan- 
tial industry  of  another  sort.    In  other  cases,  manufactur- 
ing corporations  were  relieved  from  the  operation  of  stat- 
utory provisions  as  to  stockholders'  liability.    Here,  again, 
fraud  was  to  be  guarded  against,  since  creditors  might  be 
prejudiced  greatly  if  one  of  their  statutory  protections 
could  be  cut  off  by  a  mere  addition  of  some  manufacturmg 
enterprise  to  an  undertaking  essentially  of  a  different 
character.     The  statute  here  in  question  was  obviously 
designed  to  encourage  the  promotion  of  manufacturing 
enterprises  of  all  kinds,  in  the  widest  sense,  by  relaxing 
the  rules  as  to  organization.     There  is  every  reason  for 
giving  it  a  liberal  construction,  and  no  fraud  can  result 
from  so  doing.     Looking  at  the  case  in  this  way,  we  are 
satisfied  that  the  plaintiff  corporation  comes  fairly  within 
the  statute.     The  articles  of  incorporation  state  its  pur- 
pose thus:   "To  plant,  cultivate,  harvest,  store,  purchase, 
manufacture,  market,  sell  and  deal  in  chicory/'    It  appears 
very  clearly  that  the  cultivation,  harvesting  and  storing 
were  incidental  to  and  in  aid  of  the  main  project  of  main- 
taining a  plant  for  converting  the  raw  product  into  market- 
able form.    It  is  shown  that  to  render  chicory  marketable, 
a  certain  process  is  necessary,  extending  over  several  days 
and  requiring  machinery  and  a  considerable  plant.     The 
corporation  actually  put  up  such  a  plant,  and  operated  it. 
As  described  in  evidence,  the  process  involved  the  use  of 
molasses,  as  well  as  the  chicory  root,  and  required  from 
three  days  to  as  many  weeks,  depending  upon  the  kind 
and  grade  produced.    It  involved  roasting,  crushing,  grind- 
ing, and  separating,  and,  as  to  certain  forms,  a  process  of 
making  into  "sticks."    This  preparation  of  the  product  for 
market  was  evidently  the  real  purpose  in  view.    The  other 
purposes  are  mentioned  only  so  as  to  enable  the  company 
to  procure  the  raw  material  necessary  to  the  operation  of 
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its  mill.    They  do  not  suffice  to  take  the  case  out  of  the 
statute. 

We  recommend  that  the  decree  be  affirmed. 

DuPFiE  and  Kirkpatrick,  CC,  concur. 

By  the  Court :   Fop  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Joseph  P.  Dunn  et  al.,  appellants,  v.  Samuel  M. 
Thomas,  appellee. 

Filed  July  8,  1903.    No.  12,986. 

1.  BijMurian  Owner:    Pbescbiption.     A  lower  riparian  owner  obtains 

no  right  to  receive  the  water  of  a  stream,  as  against  an  upper 
owner,  by  user  for  the  statutory  period  of  prescription. 

2.  Basemen^:   Pbescbiption.    In  order  to  acquire  an  easement  by  pre- 

scription, the  adverse  user  must  not  only  be  continuous  in  point 
of  time,  but  also  substantially  identical,  during  the  whole  of  the 
statutory  period,  with  respect  to  manner  and  extent. 

3.  — — :    ^.    One  who  seeks  to  acquire  an  easement  of  main- 

taining a  ditch  over  another's  land  by  adverse  user  must  main- 
tain it  without  material  change  of  location  for  the  full  statutory 
period.  That  he  may  have  had  a  ditch  somewhere  upon  the  land 
for  ten  years,  does  not  give  him  a  right  to  maintain  it  in  a  new 
location,  or  to  use  an  extension  thereof  made  within  the  period. 

Appeal  from  the  district  court  for  Sioux  county ;  Wil- 
liam H.  Westoveb,  District  Judge.    Affirmed. 

Allen  O.  Fisher,  for  appellants. 

W.  H.  Fanning,  contra. 

Pound,  C. 

Plaintiffs  sue  to  enjoin  the  defendant  from  interfering 
with  or  preventing  their  cleaning  out  and  operating  an 
irrigation  ditch,  which  they  claim  a  right  to  maintain 
over  and  across  the  defendant\s  land.  They  also  pray  an 
injunction  to  restrain  the  defendant  from  in  any  manner 
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diminiRhing  the  flow  of  water  in  the  ditch.    The  trial  court 
dismissed  the  cause,  and  plaintiffs  appeal. 

The  claim  to  relief  against  diminishing  the  flow  of  water 
in  the  ditch  appears  to  be  directed  against  certain  ditclie^ 
maintained  by  the  defendant  (who  is  an  upper  riparian 
owner)  on  his  own  land,  and  to  be  based  on  the  assumption 
that  plaintiffs  (who  are  lower  owners)  have  acquired  a 
right  to  receive  the  water  of  the  stream  in  question  for  u)?e 
in  their  ditch  by  ten  years'  user.     Of  course,  this  claim 
is  without  any  legal  basis,  and  was  properly  rejected  by 
the  district  court.     Crawford  Co.  v.  Hathaway,  67  Neb. 
325.     As  to  the  plaintiflFs'  ditch,  it  appears  very  clearly 
that  a  ditch  was  run  upon  defendant's  land  in  November, 
1890,  and  that  plaintiffs  have  taken  water  at  a  point  on 
said  land  ever  since.    But  one  of  their  principal  witnesses 
testifies  that  in  1899,  two  years  prior  to  this  suit,  the  ditch 
was  run  some  distance  higher  up  on  defendant's  land,  and 
the  latter  claims  that  this  extension  injures  his  land  and 
that  his  objections  and  the  interference  and  obstructions 
sought  to  be  restrained  are  directed  against  the  new  loca- 
tion and  extension.     This  does  not  seem  to  be  seriously 
disputed.    In  order  to  acquire  an  easement  by  prescription, 
the  adverse  user  must  not  only  be  continuous  in  point  of 
time,  but  also  substantially  identical,  during  the  whole 
statutory   period,   with   respect   to   manner   and    extent 
American  Bank  Note  Co.  v.  New  York  E.  R.  Co.,  129  N.  Y. 
252,  29  N.  E.  302;  Cotton  v.  Pocasset  Mfg.  Co,,  13  Met 
(Mass.)  429.    In  consequence,  one  who  seeks  to  acquire  an 
easement  of  maintaining  a  ditch  over  another's  land  by 
adverse  user,  must  maintain  it  without  material  change 
of  location  for  the  full  statutory  period.     Cotton  v.  Po- 
casset Mfg.  Co.,  supra.    That  plaintiffs  may  have  had  a 
ditch  somewhere  upon  the  land  for  ten  years,  does  not 
give  them  a  right  to  maintain  it  In  a  new  location  or  to 
use  an  extension  thereof  made  within  the  period. 

We  therefore  recommend  that  the  decree  be  affirmed. 


DuFFiB  and  Kirkpatrick,  CC,  concur. 


1 
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By  the  Court:    For  the  rc^asons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Nathan  Hart,  appeixbb,  v.  G.  H.  Dietrich,  appellant. 

Filed  July  8,  1903.    No.  18,002. 

Partnership:  Equity:  Accounting.  A  partner  who,  without  notice 
to  or  knowledge  of  his  copartner,  takes  substantially  all  of  the 
ready  money  of  the  firm  and  absconds,  remaining  away  eight 
months  without  disclosing  his  whereabouts,  has  no  standing  in 
equity  to  demand  an  accounting  after  his  copartner  has  wound 
up  the  business  and  paid  the  partnership  debts. 

Appeal  from  the  district  court  for  Box  Butte  county: 
WiLUAM  H.  Westover,  District  Judge.  Reversed  and 
dismissed. 

B.  (7.  Noleman^  for  appellant. 

William  Mitchell,  contra. 

Pound,  C. 

This  is  a  suit  for  accounting.  The  parties  were  partners 
te^lhiS**iialtton  business  at  Alliance,  the  plaintiff  residing 
at  that  point,  while  defendant  li^d'^lBlt  Crawford,  some 
fifty-eight  miles  ^^/^  ,  ^n  ^ii|R'fi^'fl;«i^l  itlainkiff;!  T^ith- 
out 


bank,  took  the  cash  on  hand  in  the  safoon/ and'ar^^^^ 
WuCTe  n6  went  or  for  what  purpose^  he  does  not  inform  us. 


But  he  was  gone  some  eight  months,  during  which  time 
he  did  not  commp^ijc:^t^^,w,itj]|ji,  J>i8.;,Pf^tner  or  with  his 
family ;  nor  was  any  one  able  to  ascertain  what  had  become 
of  him.  The  derfeiiaant,  wHb  j^eeins  tx?  nave  been  the  re- 
i^mf'WSm^'  or  We  l^^iVi/'clo^e^d^; 
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an  accounting.  The  referee,  who  heard  the  evidence,  found 
for  the  defendant;  but  the  court  sustained  exceptions  to 
the  report  and  entered  a  decree  for  the  plaintiff,  which  is 
now  appealed  from. 

Without  going  into  the  somewhat  complicated  details  of 
the  accounting,  we  are  of  opinion  that  the  decree  ought  not 
to  be  suffered  to  stand.  Whether  or  not  the  purchase, 
earnings,  and  disposition  of  a  roulette  wheel  are  proper 
subjects  for  a  court  of  equitj^  a  partner  who,  in  times  of 
financial  stress,  such  as  prevailed  in  1895,  absconds  with 
the  ready  money  of  the  firm  and  leaves  his  copartner  to 
settle  the  business  as  best  he  can,  has  no  standing  in  a 
court  of  equity  to  demand  an  accountrng,  when  it  turns 
out  that  the  business  was  closed  up  successfully.  Defend- 
ant was  on  the  spot  to  meet  the  claims  of  creditors.  He 
was  compelled  to  see  that  they  were  paid.  If  the  partner- 
ship property  did  not  suffice,  he  was  liable.  The  plaintiff 
ran  no  risk.  If  a  deficit  resulted,  he  had  only  to  stay 
away.  If  the  property  paid  the  debts,  he  could  turn  up 
and  call  for  an  accounting.  Unless  the  maxim  that  he 
who  comes  into  equity  must  come  with  clean  hands  has 
lost  all  virtue  the  plaintiff's  case  has  no  place  in  a  court 
of  equity,  and  should  be  dismissed. 

It  is  recommended  therefore  that  the  decree  be  reversed 
and  the  cause  dismissed. 

DuFFiB  and  Kirkpatbiok,  GC,  concur.  . 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  action  dismissed. 

Revebsbd. 


In  be  Andbbson  et  al. 

Fn»  July  8,  1908.    Na  13,269. 

1.  PoUoe  Power:    Ordinance.     When  a  municipal  oorporatUm  Is  «z- 

preesly  authorized  by  legislation  to  enact  a  certain  ordlnaooe  Is 
execution  of  tlie  police  power,  sucb  ordinance  etands  on  the  nune 
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basis  as  a  statute,  and  its  reasonableness  or  unreasonableness  Is 
not  a  matter  for  the  courts  except  as  such  question  would  bear 
on  the  constitutionality  of  a  statute  of  the  same  nature. 

VAUorrY.    A  police  regulation,  obviously  Intended 


as  such,  and  not  operating  unreasonably  beyond  the  occasions  of 
Its  enactment.  Is  not  invalid  because  It  may  afFect  Incidentally 
the  exercise  of  some  right  guaranteed  by  the  constitution. 

CoNSTmrnowAiJTT.    An  ordinance  making  it  un- 


lawful to  circulate  or  distribute  printed  or  written  dodgers,  hand- 
bills or  circulars  upon  the  public  streets,  alleys,  sidewalks  or 
public  grounds  of  the  municipality,  does  not  contravene  section  6, 
article  1  of  the  state  constitution. 

Erbor  to  the  district  court  for  Douglas  county :   Leb  S. 
EsTELLE,  District  Judge.    Affirmed. 

John  0.  Yeiser  and  Charles  B.  Prichard,  for  plaintiff  in 
errop. 

Frank  JET.  Gaines,  James  C,  Kelhy^  John  A.  Story  and 
George  0.  Martin^  contra. 

Pound,  C- 

Section  50,  chapter  12a,  Compiled  Statutes,  1901  (An 
notated  Statutes,  7499),  governing  cities  of  the  metropoli- 
tan class,  gpovides,  among  other  things,  that  the  mayor 
and  council  may  by  ordinance  regulate  and  prohibit  "thi» 
distribution  or  posting  of  advert isoments  or  handbills  in 
the  street  or  public  grounds,  or  upon  the  sidewalks."  Pur- 
suant to  this  statutory  authority,  the  city  of  Omaha 
adopted  an  ordinance,  known  as  No.  3413,  in  the  following 
terms: 

"It  is  hereby  declared  unlawful  for  any  person  or  per- 
sons to  circulate  or  distribute  upon  any  of  the  public 
streets,  alleys,  sidewalks,  or  public  grounds  of  the  city 
of  Omaha,  or  to  scatter  about,  or  to  hand  to  any  person  on 
any  public  street,  alley,  sidewalk  or  public  grounds  of  the 
city  of  Omaha  any  such  dodgers,  hand-bills,  or  circulars. 
It  is  further  declared  unlawful  for  any  person.  Arm  or 
corporation  to  employ  any  boy  or  other  person  to  circulate 
or  distribute  any  such  dodger,  handbill,  or  circular  upon 
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any  public  street,  alley,  sidewalk,  or  public  grounds  of  the 
city  of  Omaha.  Any  person,  firm  or  corporation  violating 
any  of  the  provisions  of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be 
fined  in  any  sum  not  less  than  two  dollars  (^)  or  exceed- 
ing twenty  dollars  (|20)/' 

Complaint  was  made  under  this  ordinance  charging  Sid 
Anderson  and  Si  Johnson  with  unlawfully  circulating  and 
distributing  upon  the  sidewalks  and  other  public  places  in 
the  city  of  Omaha  printed  dodgers,  handbills  and  circulars. 
The  police  court  found  them  guilty  of  distributing  circu- 
lars on  the  sidewalks  contrary  to  the  ordinance,  sentenced 
them  to  a  fine  of  |2  and  costs,  and  committed  them  to  the 
city  jail  in  default  of  payment.  Thereupon  application 
was  made  to  the  district  court  on  their  behalf  for  a  writ  of 
habeas  corpus,  and,  upon  hearing,  they  were  remanded  to 
the  custody  of  the  chief  of  polica  Error  is  prosecuted  from 
this  judgment. 

As  the  petitioners  were  convicted  of  distributing  circu- 
lars upon  the  sidewalk,  we  need  not,  perhaps,  consider  the 
validity  of  that  portion  of  the  ordinance  which  makes  it 
unlawful  to  hand  to  any  person  dodgers,  handbills  or  cir- 
culars on  the  public  streets.  We  may  say,  however,  that 
that  portion  of  the  ordinance  must  obviously  be  construed 
in  connection  with  the  rcimaindor,  and  that,  from  the  whole 
context,  it  is  evident  that  general  distribution  of  printed 
matter  in  the  form  of  dodgers,  handbills  or  circulars  to  the 
r,ptibli<»  generallyy  OP  4o  considerable  numbers  of  persons,  is 
intended,  and  not  a  mere  casual  handing  of  one  oruaore 
p«pei»  ol  tb«t^olmpa^tk»Vt0*<Mief|)«'r^JHii!(kl^^ 
oMuitrueA,  ife  mnki*lie  wftdl^  iDtrAlnttfic^Wf^Stlia  A^d^^AK- 
i^uiiim&ii  >ni¥heii;.a  tfaUiiictpal'^<^i)^r{M^ 
laatfaofiiflfd.ibFf  <1^^8ati6b'i<)o  )Mi0^t^^^«M8lI^'i6Mi§hM^  ^ 
<Hteftat«lHi  iof  «ho'^lh|eq>oiM«[r,  shi>fa'€rflltiaisM!§  (tt;d6M^^8n':a!fe 
MiBiB'taBsiaaaai  Isrtfatute;  aii4>£tiflr  ies^mMmeMd  ^t^^V^aftttt- 
Kbleniss.  isBot  la  i}iatter>fdpllr^  i(mirlb9;idc<^tlttff  toll  «|u^ 
•tiota^ivcruld  1aeafi'OTiiiihr<eoiistH4ttOE»aUt>yi«^ 
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Hence  we  need  not  consider  whether  some  other  or  better 
means  of  miHiting  the  evils  aimed  at  might  have  been  chosen. 
The  legislature  passed  on  that  question  and  authorized 
the  city  to  deal  with  the  matter  as  it  did.  It  is  contende<l, 
however,  that  the  ordinance  is  unconstitutional  as  being 
in  contravention  of  section  5,  article  1  of  the  state  con- 
stitution, which  provides  that  "every  person  may  freelj 
speak,  write,  and  publish  on  all  subjects,  being  responsible 
for  the  abuse  of  that  liberty;  and  in  all  trials  for  libel,  both 
civil  and  criminal,  the  truth  when  published  with  goo<l 
motives,  and  for  justifiable  ends,  shall  be  a  sufficient  de- 
fense." The  ordinance  in  question  is  manifestly  a  poller 
regulation  intended  to  further  the  public  health  and  safety 
by  preventing  the  accumulation  of  large  quantities  of 
waste  paper  upon  the  streets  and  alleys,  which  might  oc- 
casion danger  from  fire,  choke  up  and  obstruct  gutters  and 
catch-basins,  and  keep  the  streets  in  an  unclean  and  filthy 
condition.  A  police  regulation,  obviously  intended  as  such, 
and  not  operating  unreasonably  b(*yond  the  occasions  of  its 
enactment,  is  not  invalid  simply  because  it  may  affect  inci- 
dentally the  exercise  of  some  right  guaranteed  by  the 
constitution.  In  all  matters  within  the  police  power  some 
compromise  between  the  exigencies  of  public  health  and 
safety  and  the  free  exercise  of  their  rights  by  individuals 
must  be  reached.  The  test  in  such  cases  is  whether  the 
regulation  in  question  is  a  bona  fide  exercise  of  the  police 
power  or  an  arbitrary  and  unreasonable  interference  with 
the  rights  of  individuals  under  the  guise  of  police  regula- 
tion. Wenham  v.  State^  G5  Neb.  394.  The  ordinance  in 
question  is  clearly  a  valid  police  regulation.  It  has  no 
reference  to  or  connection  with  freedom  of  spc^ech  or  of 
the  press,  and  its  plain  purpose  is,  not  to  interfere  with  the 
publication  of  sentiments  and  opinions  of  individuals,  but 
to  promote  the  cleanliness  and  safety  of  the  municipality. 
In  8tate  v.  Hair,  92  la.  28,  a  statute  imposed  a  license  tax 
upon  itinerant  venders  of  drugs  publicly  professing  "by 
writing  or  printiiig''  to  treat  diseases.  It  was  held  that  this 
act  did  not  interfere  with  the  constitutional  right  of  freely 
47 
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spoakiuj^,  writing  or  publishing  one's  opinions.  In  United 
States  V.  Newton^  20  D.  C.  226,  an  act  of  congress  prohibit- 
ing persons  from  soliciting  or  receiving  political  contribu- 
tions in  any  room  or  building  officially  occupied  by  any 
offic(T  or  employee  of  the  United  States  was  held  applicable 
to  private  citizens  as  well  as  to  public  officers,  and  not  to 
contravene  the  constitutional  guaranty  of  free  speech.  In 
Heck  t\  Railway  Teamsters  Protective  Vnion,  118  Mich. 
497,  77  N.  W.  13,  it  was  held  that  a  court  of  equity  would 
restrain  the  publication  of  a  boycotting  circular  which 
would  result  in  irreparable  injury  to  the  plaintiff  and 
deiitru<!tion  of  its  proprietary  rights,  and  that  such  an  in- 
junction was  not  in  violation  of  a  provision  of  the  constitu- 
tion of  Michigan  in  substantially  the  saint*  words  as  the 
provision  of  our  own  constitution  under  consideration. 
Similarly,  a  statute  forbidding  public  meetings  in  a  public 
l)ark  has  bcK^n  held  valid  as  an  exercise  of  the  police  power 
and  not  in  contravention  of  th<*  constitutional  right  of  free 
speech.  Commonwcaltli  v.  Uav^is^  162  Mass.  510,  39  N.  E. 
113. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

By  the  Court:    For  the  reasons  stated  in  the  forf^oing 
opinion,  the  judgment  of  the  district  court  is 

Affirmbd. 


V 


CASES  DETERMINED 


IN  THB 


SUPREME  COURT  OF  NEBRASKA 

AT 

SEPTEMBER  TERM,  1903. 


Patrick  O'Brien  v.  State  of  Nebraska. 

Fujd  Septismbbb  17»  1903.    No.  13,117. 

1.  (Xmsplnicy:   Pboof.    A  conspiracy,  like  any  other  fact  which  is  the 

subject  of  judicial  investigation,  may  be  proved  inferentially  or  by 
circumstantial  evidence. 

2.  SYidenoe.     The  acts  and  declarations  of  a  conspirator,  during  the 

pendency  of  the  conspiracy,  and  in  furtherance  of  the  common 
purpose,  are  admissible  in  evidence  against  his  associates. 

8.  Conspiracy.  A  conspiracy  to  steal  and  sell  hogs  for  the  benefit  of 
all  engaged  in  the  illegal  enterprise  is  pending  until  the  sale  has 
been  made  and  proceeds  divided. 

i.  Order  of  Proof.  Before  the  acts  and  declarations  of  a  conspirator 
are  entitled  to  be  considered  as  evidence  against  his  associates, 
the  conspiracy  itself  must  be  established,  but  the  order  of  proof 
is  a  matter  within  the  Tliscretion  of  the  trial  court 

6.  Sridence.  The  word  "evidence,"  in  its  technical  meaning  and  com- 
mon acceptation,  includes  all  the  means  by  which  any  fact  in 
dispute  at  a  judicial  trial  is  established  or  disproved. 

6.  -Instructions.     When  the  trial  court  gives  an  accurate,  pertinent 

and  intelligible  instruction  covering  a  particular  point,  it  is  not 
bound,  at  counsel's  request,  to  give  another  instruction  expressing 
the  same  idea  in  more  perspicuous  phrase. 

7.  Svictonce.     Evidence  examined  and  found  sufficient  to  sustain  the 

verdict 

Ehboe  to  the  district  court  for  Sarpy  county :    Gut  R. 
C,  BbaD;p  District  Judge.    Affirmed. 

(6W) 
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J.  J.  O^ConnoTj  I.  J.  Dunn  and  Geo.  W.  Cooper,  for 
plaintiff  in  error. 

Frank  N.  Prout,  Attorney  General,  and  Norris  Brown, 
for  the  state. 

SULUVAN,  C.  J. 

Frank  Harrington,  Frank  Meister,  John  Hennessy  and 
Patrick  O'Brien  were  charged  in  the  district  court  for 
Sarpy  county  with  the  larceny  of  six  hogs  of  the  yalne  of 
|90.  O'Brien  was  given  a  separate  trial  and  waa  convicted. 
He  claims  a  reversal  of  the  sentence  on  the  grounds:  (1) 
That  the  evidence  is  insufficient  to  sustain  the  verdict;  (2) 
that  statements  and  declarations  of  his  codefendants  were 
received  as  evidence  against  him;  (3)  that  the  court  erred 
in  giving  and  refusing  instructions.  The  main  facts  in- 
dicative of  guilt  which  the  evidence  tends  to  prove  are 
these :  On  August  12,  the  day  before  the  theft  of  the  hogs^ 
four  men  with  a  team  of  horses  and  lumber  wagon  were 
seen  idling  near  the  farm  of  Adam  Mohr,  the  complaining 
witness.  One  of  them  was  O'Brien,  another  waa  Harring- 
ton; the  other  two  have  not  been  identified.  These  men 
when  questioned  aa  to  their  business  said  they  were  flahing 
in  the  Platte  river,  but  they  did  not  seem  to  have  any 
fishing  tackle  or  other  usual  equipment  of  the  angler.  One 
of  them  lay  prone  upon  the  ground  and  was  apparently 
averse  to  showing  his  face.  Late  in  the  afternoon,  per- 
haps about  five  o'clock,  Harrington  went  over  to  the  Mohr 
farm,  but  the  real  or  pretended  object  of  his  visit  is  not 
disclosed  by  the  record.  That  night  the  hogs  were  stolen. 
They  were  put  into  a  lumber  wagon  and  brought  by  Meister 
to  the  South  Omaha  market  where  they  were  sold  about 
eight  o'clock  the  next  morning.  Meister  and  Harrington 
were  roommates.  They  had  a  room  in  the  Aetna  House  in 
Omaha.  In  this  room  O'Brien  was  found,  undressed  and 
fast  asleep,  between  three  and  four  o'clock  on  the  after- 
noon of  August  18.    There  was  hog  manure  upon  his  shoes 
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and  hanging  on  the  wall  was  a  pair  of  wet  and  dirty  over- 
alls. When  asked  to  account  for  his  presence  in  the  room, 
he  at  first  refused  to  do  so,  but  afterwards  said  he  had 
been  drunk  the  night  before  and  that  some  one  had  brought 
him  up  there  and  put  him  to  bed.  When  O'Brien  and 
.Meistep  were  in  jail  together  at  Papillion,  they  considered 
the  advisability  of  admitting  an  acquaintance  with  Har- 
rington in  case  he  should  be  arrested,  and  concluded,  on 
account  of  some  previous  admissions,  that  it  would  be  best 
to  own  they  knew  him.  The  defense  attempted  to  prove  an 
alibi.  O'Brien,  testifying  in  his  own  behalf,  said  that  In- 
visited  Avoca,  Iowa,  on  August  12,  and  he  did  not  return 
to  Omaha  where  he  lived  until  after  nine  o'clock  on  thi» 
evening  of  that  day;  that  on  the  following  morning  he  got 
up  early,  ate  breakfast  and  without  any  apparent  provoca- 
tion went  out  on  a  solitary  spree.  By  noon  he  had  taken 
eight  glasses  of  whiskey  and  considered  himself  drunk.  He 
then  fell  in  with  Harrington  who  took  him  to  the  room  in 
the  Aetna  House  to  sleep  and  sober  up. 

There  was  other  direct  and  positive  evidence  tending  to 
sustain  defendant's  claim  that  he  slept  at  his  father's 
house  on  the  night  of  August  12,  but  we  can  not  say  upon 
the  whole  record  that  the  jury  were  not  warranted  in  re- 
jecting it.  Although  the  evidence  against  defendant  is 
altogether  circumstantial,  we  can  not  say  that  it  is  in- 
sufficient. 

It  is  alleged  as  error  that  the  court  received,  as  evidence 
of  defendant's  guilt,  acts  and  declarations  of  both  Har- 
rington and  Meister.  We  think  th(»re  is  no  just  ground 
for  this  complaint.  Meister  said  to  Williams,  the  person 
to  whom  he  sold  the  hogs,  that  he  had  raised  them  at  Elk- 
horn,  but  this  statement  was  open  to  no  valid  objection 
It  was  part  of  the  res  gesf^;  it  was  designed  to  lull  sus- 
picion and  facilitate  the  sale  and  was,  therefore,  imputable 
to  all  who  were  concerned  in  the  theft.  The  conspiracy, 
if  there  was  one,  was  still  pending;  it  embraced  not  only 
the  larceny  of  the  hogs,  but  the  disposition  of  them  in  the 
market  and  the  division  of  the  proceeds.     What  Meister 
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said  to  Williams  being  cloarly  in  furtherance  of  the  com- 
mon design  and  purpose,  all  who  were  to  profif  by  it  must 
be  held  to  have  assented  to  it.  Stratton  v.  Old-field,  41  Neb. 
702;  Lamh  v.  State,  ante,  p.  212;  Baker  v.  State,  80  Wis. 
416;  4  Am.  &  Eng.  Ency.  Law  (2d  ed.),  sec.  S,  p.  631;  3 
Greenleaf,  Evidence  (16th  ed.),  sec.  94.  These  remarks 
apply  also  to  other  objet^tions  made  by  counsel  for  defend- 
ant on  the  theory  that  the  acts  and  declarations  of  the 
alleged  conspirators,  which  were  given  in  evidence,  did 
not  form  part  of  the  res  gcstw.  It  is  conceded,  of  course, 
that  the  acts  and  declarations  of  one  conspirator  are  not 
(evidence  against  another,  unless  the  conspiracy  itself  is 
established;  but  in  this  case  there  wqre  facts  and  circum 
stances  sufficiently  proved  from  which  a  conspiracy  might 
well  be  inferred. 

The  sixth  paragraph  of  the  court's  charge  was  excepted 
to,  but  we  think  it  unobjectionable.  It  is  an  intelligible 
and  entirely  accurate  statement  of  the  rule  that,  Trhen  a 
conspiracy  has  been  proved,  what  each  of  the  conspirators 
did  or  said  in  furtherance  of  the  joint  enterprise  is  admis- 
sible in  evidence  against  his  associates.  The  rule  might, 
ccTtainly,  have  been  stated  with  greater  precision,  but  the 
meaning  of  the  instruction,  whether  read  closely  or  hastily, 
is,  in  our  opinion,  unmistakable. 

The  thirteenth  paragraph  of  the  cha3*ge  is  said  to  be  de- 
fective because,  in  it,  the  jury  were  told  that  a  reasonable 
doubt  "is  one  arising  from  the  candid  and  impartial  inves- 
tigation of  all  the  evidence  in  the  case,  or  such  doubt  of 
the  defendant's  guilt  as  may  exist  in  your  minds  because 
of  a  want  of  sufficient  evidence  to  convince  you  of  the  de- 
fendant's guilt."  Counsel  say  the  jury  should  have  been 
dirtH^tcHl  to  take  into  account  circumstances  as  well  as 
evidence.  We  think  the  instruction  correct  and  the  criti- 
cism without  merit.  Evidence,  as  defined  by  lexicogra- 
phers and  law  writc^rs,  includes  all  the  means  by  which,  in 
a  judicial  trial,  it  is  sought  to  establish  or  disprove  any 
material  allegation  of  a  civil  or  criminal  pleading.  Any 
circumstance  which  affords  an  inference  as  to  whether  the 
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matter  alleged  is  true  or  false  is,  therefore,  evidence  and 
is  commonly  understood  to  be  within  the  meaning  of  that 
term.  Lamh  v.  State,  ante,  p.  212 ;  1  Greenleaf ,  Evidence 
(16th  ed.),  sec.  1;  Thayer,  Cases  on  Evidence,  p.  2;  1 
Jones,  Evidence,  sec.  8. 

In  the  eighth  paragraph  of  the  charge  the  court  told  the 
jury  that- circumstantial  evidence  to  warrant  a  conviction 
must  exclude  every  reasonable  hypothesis  except  the  one 
implying  defendant's  guilt,  and  that  incriminating  cir- 
cumstances not  proved  beyond  a  reasonable  doubt  were 
not  entitled  to  any  weight  or  influence.  It  is  not  claimed 
that  this  statement  of  the  rule  is  inaccurate,  but  it  is  ^aid 
to  be,  on  account  of  the  language  used,  beyond  the  com- 
prehension of  the  average  juror,  and  that  the  court  erred 
in  refusing  to  give  the  same  thought  in  an  instruction 
drawn  by  counsel  for  defendant  and  couched  in  plainer 
words.  We  are  inclined  to  prefer  the  instruction  drawn 
by  counsel  to  the  one  given,  by  the  court,  but  there  does 
not  set*m  to  be  any  great  difference  in  their  intelligibility. 
The  meaning  of  each  is,  it  seems  to  us,  within  the  grasp 
and  reach  of  ordinary  men. 

The  judgment  is 

Affirmed. 


State  of  Nbbbaska^  bx  bel.  Ainsworth  Precinct,  Brown 
County,  Nebraska,  v.  Charles  Weston,  Auditor 
of  Public  Accounts. 

Fnja>  Skptbmbeb  17,  1903.    No.  18,886. 

Xonicipal  C^rppration:  Bonds:  Statute.  Section  14,  chapter  45,  Com- 
pUed  Statutes,  authorizes  any  precinct,  township,  city  of  the  sec- 
ond class,  or  village  "to  issue  bonds  in  aid  of  works  of  internal 
tnpityvements,  improving  streets  in  cities  of  the  second  class  and 
vUl^gea,  highways/'  etc.  Held,  That  the  phrase,  beginning  with 
ttm  word  ''improving,"  is  a  limitation  of  the  preceding  language, 
and  limits  the  authority  to  issue  bonds  to  such  as  are  issued  in 
aid  ift  the  works  specifically  enumerated  in  such  phrase. 
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Original  application  for  a  peremptory  writ  of  man- 
damus to  require  the  auditor  of  public  accounts  to  regista 
and  certify  certain  precinct  bonds.    Writ  dehied. 

William  M.  Ely  and  P.  D.  McAndreiv,  for  relator. 

Frank  N.  Prout^  Attorney  General,  contra. 

Sullivan,  C.  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus, cbmmanding  the  auditor  of  public  accounts  to 
register  and  certify  certain  bonds  issued  by  Ainsworth  pre- 
cinct of  Brown  county,  and  payable  to  the  state,  as  a  dona- 
tion for  the  use  and  benefit  of  a  state  normal  school  to  be 
located  in  said  precinct.  The  only  question  involved  is 
whether  a  state  normal  school  is  one  of  the  objects  in  aid 
of  which  a  precinct  may  lawfully  issue  bonds. 

The  theory  of  the  relator  is  that  a  state  normal  school 
is  a  work  of  internal  improvement,  and  that  the  issuance 
of  the  bonds  is  authorized  by  the  provision  of  section  14, 
chapter  45,  Compiled  Statutes  (Annotated  Statutes, 
10792),  which  is  as  follows: 

*'Any  precinct,  township,  city  of  the  second  class,  or 
village,  organized  according  to  law,  is  hereby  authorized 
to  issue  bonds  in  aid  of  works  of  internal  improvements, 
improving  streets  in  cities  of  the  second  class  and  villages, 
highways,  railroads,  bridges,  court  houses,  jails,  city  and 
town  halls,  and  the  drainage  of  swamp  and  wet  lands, 
within  such  municipal  division,  to  an  extent  not  exceed- 
ing ten  per  cent,  of  the  assessed  value  of  the  taxable  prop- 
erty at  the  last  assessment  within  such  precinct,  township, 
city  of  the  second  class  or  village." 

Even  were  we  to  concede,  which  we  do  not,  that  a  state 
normal  school  is  a  work  of  internal  improvement,  within 
the  meaning  of  the  term  as  used  in  the  constitution  and 
statutes  of  this  state,  the  relator^s  theory  would  be  un- 
tenable. The  section  quoted  is  not  authority  for  the  is- 
suance of  bonds  in  aid  of  works  of  internal  improyement 
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generally^  but  only  in  aid  of  works  of  internal  improvement, 
"improving  streets  in  cities  of  the  second  class  and  villages,^ 
highways,  railroadSj  bridges,  court  houses,  jails,  city  and 
toum  halls  and  the  drainage  Of  swamip  and  wet  lands.^' 
The  italicised  phrase  is  a  clear  limitation  on  the  preceding 
language,  and  limits  the  works  of  internal  improvement, 
in  aid  of  which  the  municipalities  specified  in  the  act  may 
issue  bonds^  to  such  as  go  to  the  improvement  of  the  ob- 
jects enumenfted  in  the  qualifying  clause.  As  a  state 
normal  school  is  not  one  of  the  objects  thus  enumerated, 
the  bonds  are  unauthorized,  and  the  respondent  properly 
refused  to  register  them. 

We  do  not  overlook  Traver  v.  Merrick  County ,  14  Neb. 
327,  where  bonds  issued  in  aid  of  a  water  grist  mill  for 
public  use  were  held  valid.  But  they  were  issued  by  a 
county  and  in  pursuance  of  section  1  of  the  chapter  re- 
ferred to,  which  authorizes  counties  and  cities  to  issue 
bonds  in  aid  of  "any  railroad^  or  other  work  of  internal 
improvement  Neither  have  we  overlooked  Cummings  v. 
Hyatt,  54  Neb.  35,  wherein  bonds  issued  by  a  township  in 
aid  of  the  construction  of  an  irrigation  ditch  were  upheld. 
But  when  the  bonds  in  that  case  were  issued,  section  14, 
supra,  waB  not  in  its  present  form,  but  was  as  follows : 

"Any  precinct,  township,  or  village  (less  than  a  city  of 
the  second  class),  organized  according  to  law,  is  hereby 
authorized  to  issue  bonds  in  aid  of  works  of  internal  im- 
provement,  highways,  bridges,  railroads,  court  house, 
jails,  in  any  part  of  the  county,  and  the  drainage  of  swamp 
and  wet  lands.''  • 

The  section  as  it  now  stands  was  enacted  in  1899,  when 
the  word  "improving,"  which  introduces  the  qualifying 
clause,  was  used  for  the  first  time.  The  introduction  of  the 
word  at  that  time  is  significant.  Besides,  in  that  case, 
what  is  now  section  48,  article  2,  chapter  93a,  Compiled 
Statutes  (Annotated  Statutes,  6802),  declaring  canals  con- 
structed for  irrigation  purposes,  works  of  internal  im- 
provement, and  making  all  laws  in  regard  to  works  of 
internal  improvement  applicable  thereto,  was  invoked  in 
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ftuppoii;  of  the  bonds.  The  ease,  therefore,  based  as  it  is, 
partly  on  a  differently  worded  section  than  that  now  in 
foroe,  and  partly  on  an  act  having  no  relation  to  the  object 
for  which  the  licrnds  in  question  in  this  case  were  voted,  is 
not  in  point.    The  writ  must  be  denied. 

Weit  denied. 


Waltee  J.  Gbeen,  appellee,  v.  Augusta  Dohewald  ht  al., 

APPKLFiANTS. 
FiUD  Septbmbeb  17,  1903.    No.  13,080. 

1.  Appraisal.     An  apprAlameiit  of  real  estate  for  the  purposes  of  a 

judicial  sale,  can  not  be  sucGeasfuIly  assailed  on  the  ground  tliat 
the  appraisers  were  mistaken  in  their  valuation  of  the  property. 
NeUon  v.  Ailing,  68  Neb.  606. 

2.  Foreclosure:   Appeal.    Where  on  an  appeal  from  an  order  of  con- 

firmation of  sale  of  real  estate  made  In  pursuance  of  a  decree  in 
foreclosure  proceedings,  certain  sections  of  the  code  providing 
for  the  appraisal  of  real  property  sold  under  Judicial  proceedings 
are  cnalienged  as  unconstitutional  and  it  appears  that  the  de- 
termination of  the  question  can  avail  the  appellants  nothing,  the 
validity  of  the  sections  thus  challenged  will  neither  be  tevestigatied 
nor  determined. 

Appeal  from  the  district  court  for  Douglas  county:  Lee 
S.  Estelle,  Distuict  Judge.    Affirmed, 

Louis  Berha,  for  appellants. 

Charles  H.  von  Mansfelde,  contra. 

Hol(X)mb,  J. 

From  a  final  or  (t  of  confirmation  of  a  sale  of  neal  es- 
tate, made  in  pursuance  of  a  decree  In  foreeloenre  proceed- 
ings, the  owners  of  the  equity  of  redemption  appeal.  Ap- 
pellants complain  that  the  court  erred  in  overruling  their 
objections  to  the  order  of  confirmation  on  the  ground  that 
tlie  property  was  appraised  too  low  and  greatly  difipropor- 
tionate  to  its  real  value.  To  support  the  objections  tlios 
interposed,  appellants  filed  affidavits  of  a  g^ieral  eharaeter 
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of  four  different  parties,  placing  the  value  of  the  real  es- 
tate sold  at  from  |5,000  to  |5,500,  while  the  appraised 
value  as  made  by  the  sheriff  and  two  freeholders  called  for 
that  purpose  was  estimated  to  *e  |3,000.  There  is  no 
charge  of  fraud  in  making  the  appraisement,  nor  does  it 
appear  from  the  record  that  the  difference  in  valuation  is 
the  result  of  other  than  an  honest  mistake  of  judgment. 
All  that  can  be  said  against  the  appraisement  as  made  by 
the  sheriff  and  those  assisting  is  that  they  were  mistaken 
as  to  the  true  value  of  the  real  estate  appraised  for  sale: 
This,  of  itself,  is  not  sufficient  to  require  the  vacation  of 
the  appraisement  made.  Cole  v.  Willard,  62  Neb.  839,  and 
authorities  cited.  The  mistake  of  the  appraisers,  conced- 
ing one  to  have  been  made,  is  not  a  glaring  one;  and  it 
may  well  be  doubted  whether  the  appraisement  a&  made 
by  the  officers  called  and  sworn  for  that  purpose,  and  dis- 
charging quasi  judicial  functions,  does  not  carry  more 
weight  than  the  very  general  affidavits  filed  in  support  of 
the  objections  to  the  appraisement.  The  trial  court  having 
approved  the  sale  as  being  fair  and  equitable,  it  having 
iiuthority  in  the  exercise  of  its  equitable  powers  to  set  the 
appraisement  aside  and  direct  a  new  one,  if  the  appraise- 
ment appeared  manifestly  inadequate  and  disproportionate 
to  the  true  value  of  the  land  notwithstanding  it  was  sold 
for  more  than  two-thirds  of  the  appraised  value,  and  not 
having  done  so,  w^e  are  not  prepared  to  say  its  action  in 
confirming  the  sale  was  erroneous,  Williams  v.  TayloVy 
(3  Neb.  717, 

Our  attention  is  also  challenged  to  the  alleged  unconsti- 
tutionality of  the  act  of  1875  providing  "for  the  more 
equitable  appraisement  of  real  property  under  judicial 
sale."  Laws,  1875,  p.  60.  It  is  argued  the  amendatory  act 
contains  two  subjects,  one  of  which  only  is  expressed  in 
the  title;  and  that  it  violates  the  provisions  of  section  11, 
article  3,  of  the  constitution,  to  the  effect  that  "no  bill 
shall  contain  more  than  one  subject,  and  the  same  shall 
be  clearly  expressed  in  its  title."  We  do  not  think  we  are 
called  upon,  in  this  case,  to  investigate  and  pass  upon  the 
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question  thus  presented,  even  though  it  might  be  found 
upon  investigation  that  the  act  is  vulnerable  to  the  objec- 
tions pre8ent(?d.  It  is  to  be  noted  that  the  act  n*f erred  to 
amended  and  repealed  sections  492  and  493  of  the  code  us 
then  existing.  The  appraisal  complained  of  was  made 
without  the  formality  of  ascertaining  and  deducting  prior 
liens,  the  plaintiff  in  the  action  having  waived  this  for- 
mality as  he  rightfully  may  do.  Ballou  v.  Shenrood,  58 
Neb.  20.  The  land  was  appraised  at  a  gross  sum  and  sold 
for  more  than  two- thirds  of  its  grosi^  ajipraised  value.  It 
can  avail  appellants  nothing  whether  the  act  be  valid  or 
invalid  for  the  land  was  appraised  and  sold  according  to 
the  provisions  of  the  statute,  whether  we  consider  the  old 
law  as  still  being  in  force  or  whether  we  regard  it  as  super- 
seded by  the  act  alleged  to  be  unconstitutional.  In  neitlier 
view  of  the  case  have  the  appellants  any  legal  grounds  of 
•(nnplaint,  as  the  appraisement  and  sale  is  valid  and  in 
(uiformity  with  both  the  old  statute  and  the  one  8Ui)er- 
^eding  it  and,  for  that  reason,  we  excuse  ourselves  from, 
in  this  case,  entering  into  a  discussion  or  determination 
of  the  alleged  unconstitutionality  of  the  latter  act. 
The  judgment  of  the  district  court  is 

Affibmbd. 


o&anobr  &  cubtiob  company  v.  mcklnlby  musig 
Company. 

Filed  Septembbb  17,  1903.    No.  12.464.       . 

Tranborift.  tJpon  petition  In  error  to  this  court,  the  proceed- 
ings of  the  district  court  can  be  shown  only  by  a  transcript  of 
the  records  of  that  court  duly  certifled.  Affidavits  can  not  be 
used  to  supply  omissions  in  snch  transcript 

Error   to   the   district    court    fop   Lancaster   county: 
Edward  P.  Holmes,  District  Judge.    Affirmed^ 
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Lionel  C.  Burr  and  Charles  W.  Burr,  for  plaintiff  in 
error. 

J.  A.  McGraw  and  Mockett  t£-  /'o;7. ,  contra. 

Sedgwick,  J. 

This  case  is  brought  here  upon  petition  in  error  from  the 
district  court  for  Lancaster  county.  The  transcript  filed 
with  the  petition  in  error  is  certified  to  by  the  clerk  of 
<hat  court  to  be  a  true  and  correct  transcript  of  the  peti- 
tion and  answer,  and  various  other  proceedings  specified 
in  the  certificate,  but  does  not  purport  to  contain  any 
"amended  answer." 

It  is  conceded  by  counsel  for  both  parties  in  their  briefs 
that  the  case  was  appealed  from  the  county  court  of  Lan- 
caster county,  but  there  is  nothing  in  the  transcript  to 
show  that  fact  except  there  is  copied  in  the  transcript  a 
paper  entitled  "Answer  in  the  County  Court  of  Lancaster 
County,  Nebraska."  This  does  not  purport  to  have  been 
certified  to  in  any  manner  by  the  county  court  as  the 
original  answer  filed  in  that  court,  nor  as  a  true  copy 
thereof.  The  plaintiff  in  the  district  court  filed  a  petition 
alleging  a  cause  of  action  for  certain  goods  sold  to  the  de- 
fendant. The  defendant  filed  an  answer  admitting  the 
allegations  of  the  petition  and  alleging  a  counter-claim  for 
damages.  A  general  demurrer  was  filed  to  this  answer, 
which  was  sustained  by  the  court,  to  which  ruling  the 
defendant  excepted ;  but  the  record  shows  that  the  defend- 
ant thereupon  took  leave  to  file  an  amended  answer,  and 
subsequently  took  leave  to  amend  his  answer  already  filed 
by  interlineation.  Neither  of  these  amendments  appears 
to  have  been  made,  but  the  action  of  the  defendant  in  tak- 
ing such  leave  would  be  a  waiver  of  the  error,  if  any,  of 
the  district  court  in  sustaining  the  demurrer  to  his  answer. 
Afterwards  it  appears  that  a  motion  was  made  to  strike 
an  amended  answer  from  the  files  for  the  reason  that  "the 
same  states  a  new  and  different  cause  of  action  from  that 
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upon  which  this  case  was  tried  in  the  county  court."  This 
motion  was  sustained  by  the  court;  the  defendant  excepted, 
and  has  brought  the  case  here  for  review,  alleging  that  the 
court  erred  in  striking  the  amended  answer  from  the  files. 
Both  parties,  In  their  briefs,  assume  that  the  answer  was 
amended  by  interlineation,  but  there  is  nothing  in  the 
record  which  shows  what  that  amendment  was. 

The  answer  copied  in  the  record  does  not  purport  to  be 
an  amended  answer,  and  there  is  nothing  in  the  record  to 
show  that  the  paper  copied  in  the  transcript  is  in  fact  the 
amended  answer  which  was  stricken  from  the  files  by  the 
order  complained  of. 

An  attempt  appears  to  have  been  made  to  remedy  some 
of  these  defects  by  aflSdavits,  but  the  proceedings  of  thi^ 
district  court  must  be  shown  by  a  transcript  of  the  records 
of  that  court  duly  certified;  it  can  not  be  done  by  the 
affidavits  of  the  party  interested.  The  defects  referred  to, 
and  others,  arising  from  the  careless  manner  of  making  up 
the  record  before  us,  are  pointed  out  and  insisted  upon  by 
defendant  in  error,  and,  of  course,  can  not  under  such  cir- 
cumstances be  disregarded. 

No  error  appearing,  the  judgment  of  the  district  court 
is 

Affirmed* 


Charles  W.  Hyatt  v.  Chaeles  S.  Anderson  bt  al. 

Filed  September  17,  1903.    No.  12,927. 

Guardian's  Sale:  Public  Policy.  It  la  not  conduct  contrary  to  pubUc 
policy  or  fraudulent  for  a  guardian,  before  applying  for  a  license 
to  sell  real  estate  belonging  to  his  ward,  to  procure  the  obligation 
of  an  intending  purchaser  to  bid  an  adequate  price  at  the  sale  •r, 
after  the  confirmation,  to  advance  and  account  for  tke  amoiint 
of  the  bid,  at  the  InstfLnce  and  on  behalf  of  the  purchaser. 

Error  to  the  district  court  for  Holt  county;     Jahes 
J,  Harrington,  District  Judge,    Affirmed^ 
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Mo9es  P.  Kinkaid,  for  plaintiff  in  error. 
£•  £•  Dickson,  contra. 

Ambs^  C. 

The  facts  in  this  case,  so  far  as  they  do  not  appear  to 
us  to  have  been  established  by  indubitable  evidence,  are 
undisputed,  and,  so  far  as  they  are  pertinent  to  any  sub- 
stantial controversy  in  the  action,  are  as  follows:  Charles 
S.  Anderson  was  the  owner  of  the  undivided  five-sevenths 
^of  a  tract  of  land  in  Holt  county.  Of  the  remaining  two- 
sevenths,  one  belonged  to  Anderson's  minor  daughter,  of 
whom  he  was  guardian,  and  the  other  belonged  to  one 
Paul  Lamereaux,  also  a  minor,  under  the  guardianship  of 
his  brother,  George  Lamereaux.  The  latter  and  Anderson 
were  brothers-in-law.  Anderson  contracted  to  sell  the 
entire  tract  to  Hyatt,  the  plaintiff  in  error,  and  to  procure 
conveyances  to  the  latter  of  the  interests  of  the  minors 
for  a  gross  price  of  which  one-seventh  was  to  be  paid  on 
account  of  the  share  of  each  minor.  It  is  not  contended 
that  the  sum  thus  stipulated  to  be  paid  was  inadequate  to 
the  value  of  the  land,  or  that  Anderson  was  to,  or  did  there- 
after, receive,  or  attempt  so  to  do,  any  benefit  or  advantage 
from  the  transaction,  except  his  aliquot  share  of  the  pur- 
chase price  for  his  five-sevenths  of  the  tract. 

Applications  were  thereafter  duly  made  by  the  guard- 
ians, respectively,  to  the  district  court  for  licenses  to  sell 
the  estates  of  their  wards,  and,  licenses  having  been 
granted,  public  sales  were  advertised,  made,  reported  to 
to  the  court  and  confirmed  in  all  respects  as  provided  by 
statute,  Hyatt  appearing  in  each  instance  as  a  purchaser 
at  the  price  agreed  upon  and,  after  ^the  confirmation,  re- 
ceiving guardians'  deeds  for  the  titles  of  the  minors  in  the 
tract  in  question.  Of  the  prices  so  agreed  upon  and  bid 
at  the  sale^  Anderson  paid  one  to  the  guardian  of  Paul,  and 
made  due  report  of  and  duly  accounted  for  the  other  as 
guardian  of  his  daughter.  This  suit  is  in  substance, 
though  not  in  form,  an  action  to  recover  from  Hyatt. the 
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purchase  price  of  these  two-sevenths.    The  plaintiff  re- 
covered below,  and  Hyatt  prosecutes  error. 

The  plaintiff  in  error  contends  that  the  transaction  was 
against  public  policy  and  void,  and  that  Anderson  can  not 
recover  anything  because  of  it  for  his  own  benefit,  or  in 
his  own  name  in  his  individual  capacity.  The  corollary  of 
this  proposition,  that  the  minors  upon  attaining  their  ma- 
jority may  successfully  maintain  an  action  to  recover  from 
Hyatt  their  interest  in  the  land  or  the  value  of  it,  counsel 
for  the  plaintiff  in  error  has  not  urged,  nor  do  we  think  he 
could  maintain  it  if  he  should  do  so.  Neither  could  he  verj* 
well  contend  that  his  client  is  entitled  to  retain  the  lam! 
without  payment  therefor  to  any  one.  We  do  not  discover 
anything  reprehensible  in  the  transaction.  It  amounti>, 
as  it  s/ems  to  us,  to  this:  Anderson  and  George  Lame- 
reaux,  the  guardians,  before  applying  for  licenses  to  sell, 
procured  the  obligation  of  an  intending  purchaser  to  bid 
at  the  sales  sums  which  were  adequate  to  the  value  of  the 
titles  offered.  Nothing*  was  done  irregularly  or  under 
cover,  nor  anything  to  deter  others  from  bidding,  had  any 
desired  so  to  do.  Hyatt  was  the  highest  and  best  bidder 
and  obtained  the  property  to  which  he  became  entitled  ob 
such.  Anderson  after  making  his  report  of  the  sale  was 
estoppcHl  to  deny  that  he  had  been  paid  the  purchase  prici* 
in  cash,  for  the  share  of  his  daughter,  and  pursuant  to  his 
previous  arrangement  with  Hyatt,  he  did  pay  the  price 
of  the  share  of  Paul  to  the  guardian  of  the  latter,  who  was 
(\stopped  in  like  manner.  We  are  at  a  loss  to  undexstand 
for  what  reason  the  sales  were  open  to  direct  impeachment, 
but  however  that  may  be,  they  are  certainly  not  open  to  col- 
lateral attack  by  the  purchaser.  A  very  similar  case  is 
that  of  Stuart  v.  Allen^  16  Cal.  473,  where  the  pripciples 
involved  are  more  fully  discussed  and  where  the  same  con- 
clusion is  reached. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 


Hastings  and  Oldham,  CC,  concur. 
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By  the  f'ourt:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affiumbd. 


Mes.  Bena  Boggs,  appellant,  v.  Fbed  H.  McEwen  bt  al., 

appellees. 

Filed  Septembeb  17,  1903.    No.  13,089. 

Ineaxiibrances:  Pbiobities.  One  acting  in  good  faith  and  without 
negligence,  and  for  a  valuable  consideration,  may  safely  deal  with 
tea  apparently  and  actually  unincumbered  title,  the  subject  of 
which  is  not  in  adverse  possession. 

Appeal  from  the  district  court  for  Dixon  county :    Guy 
T.  Graves,  District  Judge.    Reversed  with  instructions. 

R.  M:  Dotty  A.  E.  Hitchcock  and  F.  A.  McMaster^  for 
appellant. 

John  J.  McCarthy,  W.  D.  McCarthy^  Robert  E.  Evans 
and  O.  E.  Martini,  contra. 

Ames,  0. 

The  facts  disclosed  by  the  record  upon  this  appeal  are 
substantially  undisputed.  So  far  as  their  recitation  is 
necessary  for  the  decision  of  the  controversy  they  are  as 
follows :  On  and  prior  to  the  first  day  of  April,  1900,  Fred 
H.  McEwen  was,  and  had  been,  occupying  a  dwelling  house 
and  lot  in  the  vilhige  of  EiiK^rson  in  this  state  as  the- 
tenant  of  certain  persons  named  Merten  who  were  the 
owners  of  them  in  fact  and*  of  record.  For  some  two 
months  prior  to  the  date  mentioned,  he  had  been  nego- 
tiating for  the  purchase  of  the  property,  and  also,  it  would 
seem,  to  borrow  the  money  with  which  to  pay  the  purchase 
price,  from  his  sister,  the  appellant  Mrs.  Rena  Boggs, 
who  was  at  Mt.  Vernon,  South  Dakota,  where  she  residtnl. 
18 
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At  about  the  date  mentioned,  he  appears  to  have  become 
convinced  that  he  would  be  able  to  perfect  the  arrange- 
ment, and  to  have  begun  to  procure  labor  and  material 
from  the  other  parties  to  the  suit,  who  are  mechanics'  lien- 
holders,  for  the  reparation  of  the  building.  This  conduct 
was  begun  and  continued  within  the  knowledge,  but  with- 
out the  authority,  direction  or  privity  of  the  Mertens.  The 
agreement  between  him  and  the  Mertens  for  the  sale  of 
the  premise*  was  never  reduced  to  waiting,  and  amounted 
to  no  more  than  an  oral  consent  by  the  latter  to  sell  and 
convey  upon  being  paid  a  certain  purchase  price  in  cash. 

On  or  about  the  8th  day  of  May,  following,  one  George 
II.  Hasse,  a  banker  at  Emerson,  received  through  the  mail 
a  certificate  of  deposit  issued  by  a  bank  at  Mt.  Vernon,  for 
the  sum  of  |1,080.60,  payable  to  the  order  of  Mr.  Boggs 
at  the  expiration  of  about  ^  month  thereafter,  and  in- 
dorsed by  her  with  a  direction  to  the  effect  that  the  pro- 
c(H*ds  thereof  should  not  be  used  or  drawn  or  pajd  to  the 
Mertens  until  they  should  have  conveyed  the  house  and  lot 
to  McEwen.  Upon  receipt  of  the  certificate,  Hasse  no- 
tified McEwen  and  the  Mertens  of  the  fact,  and  the  latter 
executed  a  deed  of  the  premises  beai*ing  the  last  named  date 
and  conveying  the  premises  to  McEwen,  and  delivered  it  to 
Hasse  to  await  the  maturity  of  the  certificate  and  the  con- 
summation of  the  transaction  by  the  full  payment  of  the 
purchase  price  to  them.  On  the  26th  of  May,  shortly  before 
the  certificate  fell  due,  Hasse  sent  it  to  Mt.  Vernon  for 
collection  and  within  a  few  days  thereafter  received,  also 
by  mail,  payment  of  it  On  the  first  day  of  June,  the  pur- 
chase price  was  paid  to  the  Mertens,  or  placed  to  their 
credit  in  the  Emerson  bank,  pursuant  to  their  previous 
instructions,  and  McEwen  executed  and  delivered  to  Hasse 
his  note  and  a  mortgage  on  the  house  and  lot  payable  to 
Mrs.  Boggs  for  the  amount  of  money  loaned  by  her,  and 
receiv(Hi  the  deed  for  the  premises  then  in  the  possession 
of  Hasse.  The  deed  and  mortgage  were  then  sent  throucrh 
the  mails  by  Hasse  to  the  county  seat,  Ponca,  where  they 
were  filed  for  record  in  the  proper  office,  as  appears  by  in- 
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dorsements  thereon,  on  the  5th  day  of  June,  and  spread 
at  large  upon  the  record  on  the  8th  day  of  that  month.  On 
the  last  named  day  both  instruments  were  returned  to 
Hasse  and  the  note  and  mortgage,  together  with  a  letter 
giving  an  account  of  the  transaction,  sent  by  him,  through 
the  mail,  to  Mrs.  Boggs.  During  all  this  time  and  for 
some  time  afterwards,  the  furnishing  of  labor  and  ma- 
terials and  the  Reparation  of  the  house  were  in  progress, 
but  it  is  not  claimed  that  Mrs.  Boggs  had  any  knowledge 
or  suspicion  of  any  of  such  matters,  or  that  any  of  the 
parties  to  the  transaction  were  guilty  of  any  deceit  or 
fraud  actual  or  constructive. 

This  is  an  action  by  Mrs.  Boggs  to  foreclose  the  mort 
gage  which  is  long  since  past  due  and  wholly  unpahl 
McEwen  and  his  wife,  Olma,  were  made  parties  def(mdanl 
and  made  default  and  are  not  now  complaining  of  thv 
result  of  the  suit.  The  other  defendants  are  laborers  and 
.material  men,  who  filed  cross-petitions  claiming  mechan- 
ics' liens  upon  the  premises.  The  court  found  that  certaiji 
of  the  liens  are  prior  and  superior  to  the  lien  of  the  mort- 
gage and  rendered  a  decree  accordingly.  The  plaintilV 
appeals.  It  is  not  claimed,  and  there  is  no  evidence  in 
the  record  that  would  tend  to  support  a  claim,  that  the; 
house  and  lot  were  subject  to  any  mechanic's  lien  so  long 
as  the  title  and  ownership  thereof  remained  in  the  Mertens. 
The  delivery  of  the  deed  and  of  the  mortgage  were  plainly 
intended  to  be  and  were,  simultaneous  acts,  and  they  both 
found  their  way  to  the  public  records  at  the  same  instant, 
and  as  soon  as  was  reasonably  convenient  after  they  be- 
came effective  by  delivery,  which  was  not-  unnecessarily 
delayed.  Until  that  time  the  material  men  dealt  with 
McEwen  with  at  least  constructively  full  knowledge  that 
he  was  not  the  owner  of  or  possessed  of  any  legal  estate  or 
interest  in  the  property.  On  the  5th  day  of  June  they  were 
advised  by  the  public  records  that  the  title  had  been  re- 
cently conveyed  to  McEwen  burdened  with  the  lien  of  the 
plaintiff's  mortgage.  It  is  evident  that  the  cross-petition- 
ers knew  as  a  matter  of  fact,  at  the  time  they  begun 
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furnishing  the  material  for  which  they  claim  liens,  that 
the  house  and  lot  belonged  to  the  Mertens  who  acquired 
it  as  heirs  at  law  of  one  William  Merten,  who  deceased 
not  long  previously,  and  some  of  them  testify  that  McEwen 
told  them  he  had  bought  the  property  of  the  heirs  and  had 
ii  clear  title  to  it,  and  that  William  Merten,  Junior,  one  of 
the  heirs  who  was  employed  by  McEwen  as  a  carpenter, 
told  them  that  the  heirs  had  sold  the  property  to  the  latter, 
but  it  is  not  claimed  that  either  Merten  or  McEw^en  was 
the  agent  or  representative  of  Mrs.  Boggs  in  any  sensi*, 
neither  is  it  pretendcKl  that  Hasse  was  such  an  agent,  ex- 
ii^pt  for  the  mere  purpose  of  collecting  tlie  certificate  of 
(U^posit,  paying  the  purchase  price  and  swing  to  the  execu- 
tion and  delivery  of  the  deed  and  mortgage  and  the  mak- 
ing of  them  of  ri^ord.  If  he  knew  of  the  progress  of  thc^ 
building  operations,  which  he  probably  did,  though  there 
is  no  direct  evidence  to  that  effect,  it  was  a  fact  not  rele 
vant  to  the  nature  of  his  employment  and  not  one  whicK 
it  was  his  duty  to  make  known  to  his  principal.  There 
\v(Te  no  contracts,  oral  or  written,  for  the  furnishing  of 
the  labor  or  materials  for  Which  recovery  is  sought,  the 
former  of  which  s(*ems  to  have  been  done  by  the  day  or 
hour,  and  the  latter  to  have  been  delivered  as  ordered  from 
time  to  time,  upon  ordinary  parcels  accounts  according 
to  the  custom  of  the  retail  dealers.  By  far  ihe  larger  part, 
a{)parently  nearly  the  whole,  of  each  of  the  claims  against 
SlcEwen,  thus  accrued  after  the  deed  and  mortgage  had 
been  made  of  record,  and  none  of  the  cross-complainants 
testifies  jto  having  even  so  much  as  heard  of  the  existence 
of  either  of  these  instruments  until  after  the  b^inning 
of  this  action.  That  the  cross-petitioners  were  grossly  neg- 
ligent in  the  conduct  of  their  business  goes  without  saying, 
but  that  the  plaintiff  Avas  guilty  of  any  fault  in  that  re- 
spect, or  omitted  any  precaution  which  ordinarily  prudent 
persons  observe  under  similar  circumstances  is  not  pre- 
tended. On  the  contrary  she  took  unusual  care  and  pains 
to  be  assured  that  the  unincumbered  title  of  the  Mertens 
should  not  pass  from  them,  until  it  should  be  charged 
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with  the  lien  of  her  mortgage.  Under  such  circumstances, 
who  has  the  prior  or  superior  right?  It  seems  to  us  that 
the  question  is  its  own  answer.  Tlie  case  was  submitted  to 
us,  without  oral  argument,  but  upon  largely  voluminous 
briefs,  containing  a  wealth  of  citations  by  both  parties,  but 
we  do  not  find  referred  to  among  them  any  authority  in 
point,  and  we  are  not  aware  that  there  is  any  such,  but 
we  think  the  case  falls  within  the  principle. of  the  decisions 
of  this  court  in  Henry  d  Goatsivorth  Go.  v.  Fishcrdick,  37 
Neb.  207;  Hoagland  v.  Lowe,  39  Neb.  397;  Fuller ,  i^mith 
&  Fuller  V.  Pauley,  48  Neb.  138 ;  Bradford  v.  Anderson,  60 
Neb.  368. 

One  acting  in  good  faith  and  without  negligence  and  for 
a  valuable  consideration,  may  safely  deal  with  an  appar- 
ently and  actually  unincumbered  title,  the  subject  of  which 
is  not  in  adverse  possession.  This  proposition,  which  ac- 
curately describes  the  attitude  of  the  plaintiff  in  this  trans- 
action, we  have  never  heard  disputed.  No  one  contests  tlu» 
validity  of  the  liens,  except  the  plaintifif,  and  as  she  is 
entitled  to  priority  over  all  of  them  she  is  not  in  a  position 
so  to  do. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  with  instruc- 
tions to  enter  a  decree  awarding  the  plaintiff  a  first  lien 
for  the  amount  of  her  niortga.sje  debt  and  adjusting  the 
other  liens  accordingly. 

Hastings  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  with  instruc- 
tions to  enter  a  decree  awarding  the  plaintiff  a  first  lien  for 
the  amount  of  her  mortgage  debt  and  adjusting  the  other 
liens  accordingly. 

Bevbrseh 
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ET  AL.* 

Fmro  Septembeb  17,  1903.    No.  12,9^. 

Mntual  Benefit  Association:  Change  of  Beneftciabt.  A  change  of 
beneficiaries  made  by  a  member  of  a  mutual  benefit  insurance 
association,  which  does  not  reach  the  head  office  until  after  the 
death  of  the  member  and  then  Is  refused  because  not  in  accord- 
ance with  the  by-laws  as  to  a  part  of  the  fund,  has  no  effect  as 
to  the  part  of  the  fund  in  reference  to  which  it  is  in  proper 
form,  the  association  having  a  by-Riw  which  declares  the  old 
certificate  to  be  in  efTect  until  the  new  one  is  delivered. 

Error  to  the  district  court  for  Douglas  county :   WiLr 
MAM  W.  Keysor,  District  Judge.    Reversed. 

Charles  O.  McDonald  and  James  A.  C.  Kennedy^  for 
plaintiff  in  error. 

George  W.  Cooper,  contra. 

Hastings,  C. 

This  case  presents  but  one  question  for  our  considera- 
tion, thsit  is,  whether  or  not  the  beneficiary  in  the  insur- . 
ance  certificate  of  TTlysses  G.  Counsman  was  changed  by 
his  action  on  the  28th  day  of  May,  .1901,  he  having  died 
befor(»  six  o'clock  in  the  morning,  on  May  29  of  that  year. 
On  the  evening  of  the  29th  his  benefit  certificate,  with  the 
indication  of  the  change,  was  forwarded  to  the  h<*ad  camp 
of  the  order  by  W.  R.  Wardell,  clerk  of  Omaha  Camp  No. 
1 ,833.  Counsman  died  on  the  next  morning,  and  his  bem^ 
fit  certificate  was  received  at  the  "head  camp"  in  Rock 
Island  on  the  30th,  and  on  the  31st,  no  notice  of  his  death 
having  yet  been  received,  the  certificate  was  mailed  to  the 
clerk  at  Omaha  by  the  head  clerk,  with  a  letter  refusing 
to  make  the  rc*q nested  change,  because  it  was  not  in  ac- 
cordance with  the  by-laws  of  the  association.  The  certifi- 
cate had  named  his  son  to  the  extent  of  f  1,500,  and  his  wife 
to  the  extent  of  1^500,  as  beneficiaries  and  the  proposed 
*  Rehearing  allowed.    See  opinion,  p.  713,  post. 
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change  named  his  mother  instead  of  his  wife  and  his 
father  as  trustee  for  the  boy  as  to  the  remainder  of  the 
benefit.  Such  a  trustee  is  forbidden  by  the  rules  of  the 
organization  and  the  certificate  was,  therefore,  returned  to 
be  corrected,  but  of  course  could  not  be  after  the  death 
of  the  assured.  The  organization  paid  the  f  1,500  due  the 
boy  to  his  guardian.  The  |500  was  claimed  both  by  the 
mother  and  the  wife.  The  association  filed  its  petition  ask- 
ing leave  to  pay  the  f  500  into  court  and  be  relieved  from 
further  liability,  and  that  the  court  dispose  of  the  fund. 
This  order  was  granted.  The  mother,  Arabella  Counsman, 
and  the  wife,  Mary  E.  Counsman,  each  filed  answer  and 
cross-petition  claiming  the  money;  the  money  was  paid  and 
the  association  discharged.  The  district  court  found  the 
mother  was  entitled  to  the  |500.  Motion  for  new  trial  was 
filed  by  the  wife,  on  the  ground  that  the  decision  was 
contrary  to  law  and  not  sustained  by  sufficient  evidence, 
and  also  on  the  ground  of  newly  discovered  evidence,  and 
errors  of  law^  occurring  at  the  trial.  This  motion  was 
overruled.  Supersedeas  bond  w^as  given,  and  the  case 
brought  by  petition  in  error  to  this  court  by  attorneys 
MacDonald  and  Kennedy,  on  leave  obtained  in  this  court 
because  of  the  refusal  of  their  client  to  prosecute  the  ac- 
tion and  because  of  their  having  an  interest  in  the  result 
under  an  agreement  for  a  contingent  fee. 

The  only  point  urged  is  that  the  evidence  was  insuffi- 
cient to  show  a  right  on  the  part  of  the  mother;  that  the 
attempt  to  change  the  beneficiary  was  not  completed.  The 
benefit  certificate  was  dated  May  23,  1898.  By  a  provision 
of  the  by-laws  in  force  at  that  time  a  member  in  good 
standing  at  any  time  might  change  the  beneficiary  by  pay- 
ing to  the  camp  clerk  fifty  cents  and  deli^'ering  his  certifi- 
cate with  the  surrender  clause  on  the  back  of  it  filled  out 
to  designate  the  change.  This  surr(»n<ler  should  be  ex- 
ecuted in  the  presence  of  the  camp  clerk,  but  if  he  could 
not  be  present,  then  its  execution  might  be  attested  or 
acknowledgcHl  by  any  person  authorized  to  administer 
oaths  and  take  acl  nowledgments.    The  local  clerk  was  to 
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forward  this  certificate,  with  the  surrender  clause  indorsed 
and  one-half  of  the  fee,  to  the  head  clerk,  who  should  there* 
upon  issue  a  new  certificate  to  the  beneficiary  named  in  the 
surn^nder  clause,  provided  such  beneficiary  should  meet 
the  requirements  of  the  by-laws. 

In  June,  1899,  however,  this  provision  was  changed  ar.d 
a  new  by-law  adopted  identical  with  the  old  one,  but  with 
the  clause  added  that  no  chanpje  in  the  beneficiary  shall  be 
of  effect  until  the  delivery  of  the  new  certificate,  and  until 
then  the  old  certificate  shall  be  held  in  force.  Both  pro- 
vided that  no  change  should  be  of  binding  force  unless 
made  in  compliance  with  this  section.  It  is  not  claimed 
that  this  was  done,  but  it  is  claimed  that  the  assured  in 
his  lifetime  having  changed  the  beneficiary,  so  far  as  he 
could  with  reference  to  this  |500,  it  should  be  upheld;  that 
the  change  with  regard  to  his  son,  which  Avas  made  at  the 
same  time,  but  was  not  in  accordance  with  the  by-laws  of 
the  organization  and  was  refused,  had  nothing  to  do  with 
this  |500. 

It  is  claimed  on  behalf  of  the  defendant  in  error  that 
this  new  by-law,  adopted  in  1899,  after  the  issuance  of  this 
certificate,  has  no  relation  to  it.  This,  however,  can  not 
be  the  case,  for  the  benefit  certificate  itself  expressly  pro- 
vides for  a  compliance  with  the  by-laws  in  existence  and 
with  such  as  should  thereafter  be  adopted. 

The  real  question  is  whether  any  one  but  the  association 
could  raise  the  question  that  this  change  had  not  been  ac- 
qui(\sced  in  by  the  association.  The  learned  trial  court 
s(M»ms  to  have  regarded  the  matter  of  beneficiary  as  wholly 
within  the  disposal  of  the  assured.  We  can  not  so  regard 
it.  It  is  a  matter  of  agreement  between  the  assured  and 
the  association.  It  was  something  which  the  association 
was  to  do.  Under  its  by-laws^  requirements  he  was  power- 
i(\ss  to  do  it  himself.  After  his  death,  it  would  seem  that 
the  association  and  the  local  camp  clerk  were  i)owerle8s 
to  do  it  for  him.  Doubtless,  if  he  had  procured  his  benefit 
certificate  to  reach  the  he^d  camp  in  his  lifetime  in  due 
form,  so  that  it  would  have  been  entitled  to  the  approval 
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and  the  issuance  of  a  new  certificate,  in  the  absence  of 
express  restriction  in  the  by-laws,  a  new  beneficiary  would 
be  entitled  to  receive  the  fund.  Our  own  court,  it  is  true, 
has  held  that  beneficiaries  have  no  vested  interest  in  cer- 
tificates of  this  kind  until  the  death  of  the  assured,  and 
that  the  power  to  change  rests  with  the  assured  and  the 
dissociation.  The  change,  however,  is  conditional  upon 
compliance  with  the  laws  of  the  society.  Fisher  v.  Dono- 
van, 57  Neb.  361. 

It  would  seem  that  the  death  of  the  assured,  Counsman, 
before  the  presentation,  even,  of  this  requirement  for  a 
change  of  beneficiaries,  which  was  refused  when  presented 
because  of  its  noncompliance  with  the  by-laws  of  the  as- 
sociation, effectually  prevented  his  desire  in  this  respect 
from  taking  effect,  and  caused  the  right  to  the  fund  to 
vest  upon  his  death,  eo  instante,  in  the  beneficiary  named 
in  the  certificate,  which  the  by-laws  provided  should  be 
still  in  force. 

It  is  recommended  that  the  judgment  of  the  trial  court 
be  reversed  and  the  cause  remanded. 

Oldham  and  Ames,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  trial  court  is  reversed  and 
the  cause  remanded. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  February 
4,  1904.    Judgment  of  reversal  adhered  to: 

Proceeding  in  Error:  Attorneys*  Fees.  Attorneys  who  have  under- 
taken to  establish,  for  a  contingent  fee,  a  client's  right  to  a  fund 
In  court,  and  who,  after  rendering  valuable  services,  have  been 
defeated  in  the  district  court,  and  who  have  furnished  a  super- 
sedeas bond  to  retain  the.  fund,  and  are  taking  steps  to  have  the 
decision  against  their  client  reviewed  on  error,  are  entitled, 
when  their  client  under  these  circumstances  refuses  to  pay  them 
and  instructs  them  to  proceed  no.  further  on  her .  behalf,  to 
prosecute  error  proceedings  in  her  name,  on  their  own  behalf, 
in  order  to  collect  their  contingent  fee  out  of  the  fund  still  In 
court,  if  they  can  establish  their  client's  ri^ht  to  it 
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Hastings,  C. 

A  rehearing  has  been  alloweci  in  this  case  chiefly  because 
of  the  fact  that  it  is  now  being  carried  on  by  the  attorneys 
of  Mary  E.  Counsraan.  An  order  of  the  conrt  appears  in 
the  record  allowing  them  to  do  so.^  This  was  taken  by  us 
as  conclusive  at  the  former  hearing,  and  no  attention  was 
paid  to  the  question  as  to  their  right  to  maintain  a  peti- 
tion in  error,  although  counsel  for  defendant  in  error  de- 
voted a  considerable  part  of  their  brief  to  that  question. 
It  subsequently  appearing  that  the  order  permitting  Mary 
E.  Counsraan's  attorneys  to  prosecute  the  petition  in  error, 
notwithstanding  her  refusal  to  do  so,  was  entered  ex  parte 
and  was  provisional  only,  a  rehearing  was  allowed  as  to 
that  question  and  incidentally  to  the  entire  case. 

The  petition  in  error  was  filed  by  counsel,  through  some 
misunderstanding,  in  their  own  names.  A  good  deal  of  the 
assault  upon  it  is  due  to  that  fact.  There  seems  no  doubt 
that  to  entitle  one  to  prosecute  error  in  his  own  name  he 
must  be  a  party  to  the  record  in  the  trial  court.  It  seems 
equally  clear  that  the  petition  in  error  must  make  all 
the  parties  who  do  not  join  in  it  defendants.  The  original 
petition  did  not  make  Mary  E.  Counsman  a  party  to  this 
action  and  was,  as  stated,  in  the  names  of  the  attorneys; 
They  have  now  filed,  by  leave,  an  amended  petition  in  the 
name  of  Mary  E.  Counsman,  such  as  they  were  by  the  first 
order  allowed  to  file.  Their  right  to  do  this  is  still  chal- 
lenged on  the  ground  that  they  perfected  no  lien  by  giving 
notice  in  the  lower  court  and  that  they  make  no  claim  of 
fraud  upon  them  in  the  action  of  their  client.  So  far  as 
the  want  of  notice  is  concerned,  it  has  been  decided  that  no 
particular  form  of  notice  is  necessary.  Cones  v.  Brooks^ 
(50  Neb.  (598.  The  money  in  quej^tion  in  this  action  is  still, 
so  far  as  tlu*  record  discloses,  on  deposit  pursuant  to  an 
order  of  the  trial  cour4:  awaiting  the  ultimate  disposition 
of  this  case.  Notice*  to  the  other  party  by  any  means,  be- 
fore it  is  paid  out,  ought  to  be  sufficient  to  answer  the  re- 
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quirement  of  the  statute  in  regard  to  attorneys'  liens. 
Compiled  Statutes,  chapter  7,  section  8  (Annotated  Stat- 
utes, 3607). 

Counsel  for  Mary  E.  Counsman  tried  her  case  in  the  dis- 
trict court,  and  after  defeat  secured  a  supersedeas  bond, 
under  which  the  money  is  still  held.  They  also  procured  a 
settlement  of  a  bill  of  exceptions.  Then  they  received  no- 
tice to  proceed  no  further.  Their  client  denied  having  re- 
ceived anything  on  account  of  the  action,  and  refused  to 
pay  them  anything  on  the  ground  that  their  fee  was  con- 
tingent upon  a  recovery.  In  this  situation  they  were  al- 
lowed to  prosecute  error  in  her  name,  at  least  to  the  ex- 
tent of  establishing  their  own  right. 

Counsel  now  concede  that  if  the  attorneys  have  a  right 
in  the  fund  it  is  permissible  for  them  to  proceed  in  their 
client's  name  even  after  her  refusal  to  go  on.  The  well 
known  doctrines  that  a  party  refusing  to  pay  counsel  will 
not  be  allowed  to  discontinue  an  action,  and  that  a  court 
will  enforce  a  lien  upon  a  fund  in  its  possession,  seem 
clearly  applicable.  Howard  v.  Toicn  of  Osceola^  22  Wis. 
453;  Black  v.  Black,  32  N.  J.  Eq.  74. 

It  is  true  that  a  petition  in  error  is  in  form  the  com- 
mencement of  a  new  action,  but  it  is  in  fact  merely  a  means 
for  the  continuance  and  obtaining  a  new  trial  of  the  old 
one,  and  in  the  present  case  an  appeal  would  have  accom- 
plished the  same  purpose.  There  seems  no  reason  why  the 
present  proceeding  should  not,  so  far  as  this  question  is 
concerned,  be  regardcnl  as  merely  a  continuation  of  the 
original  action  and  one  which  the  attorneys  have  a  right 
to  pursue  to  the  extent  of  their  interest.  Of  course,  if  they 
have  a  right  to  proceed  in  their  client's  name,  she  is,  for 
the  purpose  of  such  proceeding,  a  party. 

So  far  as  the  question  of  the  former  decision  on  the 
merits  is  concerned,  counsel  only  complain  that  it  shows 
a  misapprehension,  as  to  the  state  of  the  record  in  respect 
to  the  by-laws,  showing  that  benefits  would  not  be  made 
payable  to  a  trustee.  The  record  seems  to  be  silent  as  to 
that,  except  that  the  new  designation  of  beneficiary  on 
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behalf  of  the  son  was  refused  on  that  ground  before  the 
head  camp  learned  of  assured's  death. 

Whether  that  position  was  well  or  ill  taken,  seems  not 
material  to  this  case.  The  right  of  Mary  E.  Counsman 
to  the  money  is  held  to  have  accrued  before  the  application 
to  change  reached  the  head  camp.  By  virtue  of  the  as- 
sured's death  on  the  29th,  and  of  the  application  not  reach- 
ing the  head  clerk  till  the  30th  of  the  month,  her  right  be- 
came absolute  under  the  by-law  making  the  old  certificate 
in  force  until  the  new  one  should  issue.  Whether  this  ap- 
plication received  after  the  assured's  death  was  rejected 
for  a  valid  or  an  invalid  reason,  seems  to  be  of  no  im- 
portance. 

It  is  urged  that  if  the  judgment  is  reversed,  it  be  only 
as  against  the  attorneys'  lien.  The  judgment  as  against 
Mary  E.  Counsman  is  an  entirety.  The  attack  upon  it  is 
in  her  name  and  in  right  of  a  claim  under  a  contract  made 
with  her.  We  do  not  see  how  the  judgment  can  be  held 
good  as  against  her  and  bad  as  against  these  attorneys 
claiming  through  her.  The  litigation  as  it  now  standi  is 
in  form  a  contest  between  Mary  E.  Counsman  and  her 
late  husband's  mother,  Arabella  Counsman,  over  this  f  500 
which  has  been  deposited  subject  to  the  order  of  the  dis- 
trict court.  The  Woodmen  Association  was  long  ago  dis- 
missed out  of  the  action.  The  disposition  of  this  fund  is 
all  that  is  before  the  court.  The  disposition  made  by  the 
district  court  is  found  to  have  been  erroneous. 

If  Mary  E.  Counsman  has  in  any  way  lost  her  right  in 
the  fund,  after  the  judgment  is  reversed,  the  record  does 
not  show  it.  The  only  showing  is  her  attorneys'  statement 
that  she  directed  the  discontinuance  of  proceedings  in  er- 
ror and  denied  having  received  anything.  If  she  has  lost 
her  right  in  the  fund,  or  does  not  care  to  further  assert  it, 
she,  of  course,  can  get  nothing  by  any  further  action  of 
these  attorneys.  On  their  own  showing  they  have  not,  at 
the  present  time,  any  authority  to  act  in  her  name  except 
for  the  protection  of  their  own  rights. 

If  for  any  reason  Mary  E.  Counsman's  right  to  this  fund 
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has  been  lost,  that-  can  be  shown  whenever  her  claim  is 
sought  to  be  asserted.  As  before  suggested,  there  seems 
no  ground  in  this  record  to  say,  now,  that  such  is  the  case. 
Her  statement  to  her  attorneys  was  that  she  had  received 
nothing,  but  did  not  wish  to  prosecute  the  case  further. 
This  would  not  of  itself  bar  a  recovery  on  her  behalf,  after 
the  judgment  against  her  is  reversed,  if  she  renews  her 
claim. 

It  is  recommended  that  the  former  decision  in  this  case 
be  adhered  to. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  forgoing 
opinion,  the  fopmer  decision  in  this  case  is  adhered  to. 

Bbvbbsbd. 


William  M.  Clark,  appellee,  v.  County  op  Lancaster 

BT     AL.,     APPELLEES,     IMPLEADED     WITH     ChARLES     G. 

Shebley,  appellant. 

Filed  Septembeb  17,  19<y3.    No.  13,061. 

1.  Appeal.  On  an  appeal  in  equity  the  appellee  la  not  concluded  as 
to  any  matter  directly* involved  In  the  questions  raised  by  the 
appellant 

2. .  As  to  matters  not  necessarily  involved  in  the  appeal  an 

appellee  who  enters  no  cross-appeal  should  be  held  concluded. 

3.  County  Board:  Power  to  Contbact.  The  limitation  on  the  power 
of  the  county  board  to  contract  for  bridge  building  to  cost  a  sum 
not  greater  than  the  amount  of  money  on  hand  in  the  county 
bridge  fund  derived  from  a  levy  of  previous  years  and  two-thirds 
of  the  levy  of  the  current  year,  gives  no  authority  to  the  board 
to  take  into  account  the  levy  of  the  current  calendar  year  prior 
to  the  making  of  such  levy.  Until  It  is  made  there  is  no  "levy 
of  the  cnrrent  year." 

4. :   :    Prerequisite.    The  adoption  of  plans  and  speciflca- 

tions  is  a  necessary  preliminary  to  advertising  for  and  letting  a 
contract  by  the  year  for  the  building  of  bridges,  and  such  ad- 
verting and  letting  must  be  In  accordance  with  the  plans  and 
^^eetlloatlonB  so  adopted. 
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5.  Bepairing  Bridges.     There  is  no  authority  for  the  letting  of  an- 

nual contracts  for  repairing  of  bridges  or  for  the  doing  of  such 
repairing  under  an  annual  contract,  where  the  amount  exceeds 
1100. 

6.  Injunction:    Bquitt.    A  court  of  equity  will  not  enjoin  the  further 

execution  of  a  contract  and  enjoin  the  prosecution  of  any  claim 
for  compensation  for  work  and  material  already  furnished  in 
good  faith  under  it,  except  on  condition  of  the  payment  of  a  tadr 
value  for  the  work  and  material  so  furnished. 

7. ^.    Where  defendant  was  proceeding  under  color  of  a  lawful 

contract,  the  institution  of  an  action  to  enjoin  further  proceed- 
ings under  it,  and  the  ordering  of  a  temporary  injunction  on 
condition  of  the  furnishing  of  a  bond,  which  is  not  given,  do 
not  necessarily  deprive  the  subsequent  proceedings  of  defendant 
under  the  contract  of  their  good  faith  and  color  of  lawfulness. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Fuost,  District  Judge.    Afflrmed. 

Lorenzo  MV.  ttillingslcy,  Robert  J.  Greene,  Richard  H, 
Hagelin,  Jesse  B.  Strode  and  Edmund  C.  Strode,  for  ap- 
I>ellant. 

Ja/rnes  L.  Caldwell^  William  T.  Stevens,  Stephen  B. 
Pound,  Frank  A.  Boehmer,  Lionel  C.  Burr  and  Elmer  E. 
Spencer f  contra. 

Hastings,  C. 

This  is  an  injunction  suit  brougiit  by* the  plaintifif,  as  a 
taxpayer  of  Lancaster  county,  to  prevent  the  defendant, 
Shoeley,  from  building  certain  bridges,  and  from  present- 
ing any  claim  for  pay  for  them  or  for  materiahs  or  labor 
in  them ;  to  procure  the  canceling  of  his  contract  with  the 
county  commission(»rs  for  their  erection,  and  to  prevent 
his  collecting  a  |3,000  warrant  which  had  been  allowed  to 
him  on  account  of  them  and  was  unpaid.  It  was  also 
sought  to  enjoin  the  county  commissioners  from  taking 
any  such  action,  and  the  treasurer  from  paying  the  93,000 
warrant  and  from  transferring  from  the  general  to  the 
bridge  fund  any  money  of  the  county.  It  was  also  sought 
to  have  the  county  commissioners  directed  to  consider  the 
ordering  of  bridges  in  open  session  and  to  make  a  record 
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of  their  acts  concerning  that  subject.  The  county  was 
made  a  party  presumably  because  of  its  interest  in  the 
contract  which  it  was  sought  to  have  canceled. 

The  original  petition  was  filed  April  4  and,  after  alleg- 
ing the  corporate  and  official  character  of  the  parties, 
stated  that  the  commissioners  had  entered  into  an  unlaw- 
ful contract  with  Sheeley;  that  the  latter,  as  "first  party, 
agrees  to  furnish  all  materials,  and  to  construct  and  com- 
plete ready  for  travel  such  bridge  work  as  said  commis- 
sioners may  order  built  over  streams  in  said  county  dur- 
ing the  ensuing  twelve  months.  Said  bridge  work  to  be 
'built  according  to  the  plAns  and  specifications  attached 
hereto  and  made  a  part  of  this  contract,  the  same  as  if 
written  at  length  herein,  and  to  be  the  various  lengths  as 
ordered,  to  be  built  of  such  material  as  ordered,  conform- 
ing to  said  above  mentioned  plans  and  specifications.  And 
the  said  first  party  agrees  to  have  the  structure  ready  for 
travel  within  ninety  days  from  date  of  order  by  said  county 
commissioners.  The  first  party  agrees  to  promptly  inspect 
and  pass  upon  the  work,  and,  in  consideration  of  the  ma- 
terials and  labor  to  be  perfornuMl  by  the  first  party,  the 
second  party  agrees  to  pay  the  first  party  the  amounts  set 
forth  in  the  attached  bids.  Said  payment  to  be  made  on 
completion  of  said  bridge  work  as  ordered,  in  warrants 
drawn  on  the  county  treasurer  of  said  Lancaster  county. 
The  second  party  will,  however,  allow  first  party  such  esti- 
mate for  material  delivered  as,  in  said  second  party's  judg- 
ment, is  proper  and  customary.  The  party  of  the  first  part 
shall  within  sixty  days  from  date  file  a  bond  in  the  sum 
of  f 2,000,  guaranteeing  the  faithful  execution  of  this  con- 
tract, with  sureties  satisfactory  to  said  commissioners.'^ 
That  Sheeley  had  not  giveA  the  bond;  that  on  February 
24,  he  had  presented  claims  to  the  amount  of  |8,000  for  ma- 
terials under  this  contract,  which  had  been  allowed  and 
two  warrants,  one  for  |5,000  and  one  for  f3,000  issued  to 
him,  the  larger  of  which  had  been  paid;  that  these  claims 
were  fraudulently  allowed;  that  no  bridges  had  been  or- 
dered and  the  commissioners  knew  when  allowing  them 
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that  no  materials  had  yet  bc^n  furnished;  that  there  was 
not  to  exceed  |1,200  in  the  bridge  fund  of  the  county  at  the 
time  of  their  allowance;  that  about  February  24,  to  pro- 
vide funds  to  pay  th(*se  claims,  the  commissioners  directed 
f4,000  to  be  transferred  to  the  bridge  from  the  general 
fund,  and  dated  their  order  March  12, 1902;  and  the  money 
was  paid  on  the  f  5,000  warrant  but  was  not  paid  for  bridge 
material;  that  two  of  the  commissioners  have  issued  or- 
ders for  bridges,  when  not  in  session,  and  without  the 
knowledge  or  assent  of  the  chairman  of  the  board ;  that  de- 
fendant was  proceeding  to  erect  bridges,  as  he  claimed, 
under  this  contract,  to  the  airiount  of  |22,600,  upon  such 
orders,  and  at  prices  and  an  expense  to  the  county  greatly 
more  than  was  necessary  or  had  been  before  paid. 

On  April  16  all  the  defendants  except  Tilton,  the  chair- 
man of  the  board,  and  Knight,  county  treasurer,  answered 
by  a  general  denial.  On  the  same  day  the  plaintiff,  Clark, 
filed  an  amended  petition  embracing  all  his  former  allega- 
tions. In  addition  he  alleged  the  following  advertisement 
for  bridge  bids : 

"Notice  is  hereby  given  that  sealed  bids  will  be  received 
at  the  office  of  the  county  clerk  at  Lincoln,  Lancaster 
county,  Nebraska,  until  12  o'clock  noon,  Saturday,  Febru- 
ary 15,  1902,  for  the  building  of  all  bridges  that  shall  be 
ordered  for  the  ensuing  year.  All  bids  shall  be  accom- 
panied by  plans  and  specifications  and  a  certified  check  in 
the  sum  of  f  500.  The  board  of  county  commissioners  re- 
serve the  right  to  reject  any  and  all  bids.  Address  all  bids 
to  D.  A.  Frye,  county  clerk. 

"Lincoln,  Nebraska,  January  22,  1902." 

Also,  that  other  parties  made  bids,  but  the  Sheeley  con- 
tract resulted ;  that  his  bid  wds  fraudulent  and  misleading 
and  not  by  the  lineal  foot,  as  the  law  requires,  but  for  a 
certain  sum  per  lineal  foot,  and  an  additional  amount  for 
substructure  or  superstructure;  that  his  bid  was  not  the 
lowest  and  best,  and  that  there  was  no  authority  to  award 
him  the  contract;  that  no  plans  and  specifications  were 
previously  adopted,  and  there  was  no  power  to  1^  an 
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annual  contract,  and  that  the  alleged  one  was  unlawful 
and  void. 

On  the  5th  day  of  April  notice  had  been  given  each  of 
the  defendants  of  the  filing  of  the  original  petition  and  of 
the  substance  of  its  allegations,  namely,  that  the  contract 
of  February  21  was  unlawful  and  void,  and  that  the  allow- 
ance of  |8,000  to  Sheeley  was  also  unlawful;  that  there 
was  no  power  to  make  the  contract  and  that  it  was  the 
result  of  an  unlawful  combination  of  defendants,  and  that 
all  proceedings  under  it  would  be  askcHl  to  be  enjoined. 
April  11  was  set  as  the  day  for  hearing.  On  that  day  the 
notice  was  filed  but  the  hearing  seems  to  have  been  de- 
ferred until  April  22  and  23,  after  the  filing  of  the  amended 
petition.  April  26  a  temporary  injunction  was  allowcnl 
against  all  defendants  except  the  county  and  the  treasurer. 
They  were  to  be  forbidden  to  construct  or  repair  any  more 
bridges  under  the  contract.,  or  to  file  claims  for  work  don(*, 
and  the  commissioners  were  to  bo  enjoined  from  allowing 
any  claims  and  from  ordering  any  more  work  done  under 
the  contract.  This  was  conditioned  upon  the  giving  of  a 
15,000  bond,  which  was  not  done. 

On  May  27  defendants,  Horgelt  and  Welton,  county  com- 
missioners, again  answered,  admitting  the  oflicial  charac- 
ter of  defendants,  the  advertising  for  bids  and  making  of 
contract  with  Sheeley,  the  allowance  of  f  8,000  to  him  and 
issuance  of  warrants  for  it,  and  the  transfer  of  f 4,000  from 
the  general  to  the  bridge  fund.  They  deny  plaintiff's  other 
allegations.  They  say  the  contract  was  let  in  good  faith 
on  the  lowest  and  best  bid ;  that  Sheeley  had  done  a  large 
amount  of  work  under  it  and  by  orders  from  the  board; 
that  they  are  willing  that  an  accounting  be  had  between 
the  county  and  Sheeley,  and  ask  that  it  be  had,  and  that 
plaintiff  be  cited  to  appear  for  that  purpose. 

In  the  meantime,  apparently,  a  cross-petition  had  been 
filed  by  the  county  attorney,  which  does  not  appear  in  the 
transcript.  It  seems  to  have  asked  for  an  accounting  be- 
tween Sheeley  and  the  county.  At  all  events,  on  the  same 
27th  day  of  May  defendants,  Borgelt  and  Welton,  answered 
49 


NEBRASKA  REPORTS.  [Vol.69 


Clark  V  Couiitj  of  Lancaster. 


such  a  cr()ss-p<»tiUon  by  sotting  up  that  they  and  defendant 
Tilton  were  the  county  board;  that  they  represented  the 
county  and  that  the  countj^  attorney  had  filed  his  cross 
p<»tition  without  authority  from  them  or  from  any  tax- 
payer. They  denied  any  collusion  and  fraud;  said  thai  all 
the  work  done  by  the  contractor  had  been  ordered  by  the 
board  and  was  all  needed,  and  was  done  for  the  lowest 
obtainable  price.  In  this  answer,  too,  they  ask  for  an 
accounting  on  the  basis  of  the  contract  and  of  the  f8,0D0 
paid. 

Plaintiff  replied  to  their  answer  by  a  general  denial. 

On  June  26  the  county  attorney  filed  an  amended  cross- 
petition,   all(»ging  that  the  county   maintained   a  conrt- 
house  and  officer  for  the  sessions  of  the  county  board;  that 
the  board  advertised  for  bids  on  bridge  building  for  the 
year  1902,  and  although  the  county  board  had  adopted 
plans  and  specifications  for  the  bridges  to  be  built  during 
the  year,  the  advertisement  called*  for  bids  to   l>e  "ac- 
companied with  plans  and  specifications";  that  defendant 
Shwley,  thereupon,  submitted  his  bid  with  plans  and  spec- 
ifications; that  the  latter  were  in  the  form  of  "blue  prints" 
and  too  voluminous  to  copy,  but  are  referre<l  to  as  a  part 
of  the  cross-petition;  that  such  procedure  was  unlawful, 
and  no  annual  contract  was  authorizcni  except  upon  the 
basis  of  the  previously  adopted  plans  and  specifications, 
which  each  bidder  could  and  must  make  the  basis  of  his 
bid;  that  the  county  board  pretendtni  to  adopt  the  defend- 
ant Sheel(»y's  plans  and  unlawfully  and  fraudulenty  pre- 
tended to  accept  his  bid  and  enter  into  the  contract  with 
him  and,  without  advertising  for  competition  on  any  plans 
and  specifications   adopted   by   the  board,  and   without 
reasonable  care  to  secure  competition  and  the  letting  of 
the  conti^ct  to  the  lowest  and  best  bidder;  that  the  con- 
tract was  signed  by  the  commissioners  each  individually 
and  is  not  binding  upon  the  county. 

The  county  attorney  further  says  that  the  accepted  bid 
was  not  the  lowest  and  best  one,  that  it  was  so  declared 
arbitrarily  and  without  consideration  of  others,  in  disre- 
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gard  of  the  rights  both  of  the  other  bidders  and  of  the 
public,  and  without  any  opportunity  to  other  bidders  to 
compete  upon  the  plans  so  attempted  to  be  adopted,  and 
such  action  was  illegal  and  void ;  that  the  contract  so  made 
was  in  pursuance  of  a  conspiracy  to  prevent  competition, 
and  contains  unlawful  provisions,  fraudulently  incorpo- 
rated in  it,  to  allow  and  pay  estimates  for  materials  de- 
livered, and  a  provision  for  the  contractor's  filing  a  bond 
within  sixty  days  instead  of  before  entering  upon  th(*  work ; 
that  the  contractor,  without  first  filing  a  bond  as  required 
by  law,  immediately  entered  upon  the  work  and  com- 
menced to  build  and  repair  bridges,  without  any  finding 
of  the  board  that  such  work  was  necessary,  and  without 
any  order  locating  or  directing  it,  and  without  lawful  au- 
thority from  the  county  board.    That  the  f 5,000  and  the 
|3,000  warrants  were  allowed,  the  first  paid  and  the  second 
outstanding,  and  both  should  be  made  a  lien  upon  all 
materials  and  bridges  furnished  and  made  by  the  con- 
tractor; that  no  finding  or  order  had  ever  been  made  by 
the  board  as  to  what  bridges  or  repairs  were  necessary; 
that  no  record  existed  of  any  action  of  the  county  board  as 
to  any  of  the  twenty-seven  bridges  claimed  by  the  con- 
tractor to  have  been  ordered  under  the  contract ;  that  any 
such  orders,  if  given,  were  by  individual  members  of  the 
county  board  and  of  no  binding  effect  on  the  county;  that 
they  were  not  acts  of  the  board  as  a  corporate  body  nor 
done  at  the  court  house,  nor  in  any  regular  session  of  the 
board;   that  the  defendant   Sheeley  had   full   notice   of 
the  invalidity  of  such  pretended  action  of  the  members  of 
the  county  board  and  of  the  amount  of  money  on  hand  in 
the  bridge  fund,  and  that  the  contract  when  made  was  in 
excess  of  the  funds  and  void;  that  the  bids  were  purposely 
made  deceptive,  and  were  not  for  completed  bridges  at  a 
given  sum  per  lineal  foot,  but  at  such  a  sum  for  superstruc- 
ture, with  an  addition  for  substructure,  and  were  read  and 
accepted  by  the  board  for  completed  bridges,  and  are 
grossly  in  excess  of  the  ordinary  price  of  such  structures ; 
that  any  bid  for  substructures,  sepai*ately,  was  unlawful. 
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and  b(»caus(^  of  this  unlawful  feature,  fraudulently  intro- 
<lue(Hl  into  it,  the  contract  should  be  annulled. 

The  county  attorney  further  says  that,  since  the  com- 
ni(*nceni(ait  of  the  action,  two  of  the  commissioners  at- 
lemjited  to  ratify,  and  have  made  of  record,  orders  for  the 
tw(^nty-seven  bridges  claimed  by  the  contractor,  and  to 
add  three  more*;  but  such  attempt  to  legalize  and  carry  out 
an  unlawful  private  agreement,  before  made,  is  contrary 
to  good  morals  and  public  policy,  and  is  unlawful  and  void 

lie  all(*g(^d  that  the  n?cord,  so  attempted  to  be  made,  in- 
cludes ord(»rs  for  repairs  on  bridges  and  for  materials  for 
that  purpose;  that  no  advertisement  was  made,  no  bids 
taken,  no  contract  let,  and  no  plans  and  specifications 
adopt (h1  for  the  repair  of  bridges  for  1902;  that  the  repairs 
att(Mui>t(Hl  to  be  so  provided  for  are  greatly  in  excess  of 
$100  in  costs,  and  that  Sheeley  had  no  authority  whatever 
to  (»nter  ui)on  such  work.  He  asked  that  Shtvley  be  re- 
(iuir(»d  to  set  out  in  full  all  the  items  of  his  claims  against 
the  county  for  work  under  his  contract,  and  that  as  to  all 
parti(»s  claiming  rights  in  the  mat(Tial  or  warrants  an  ac- 
counting to  be  had,  if  the  court  shtmld  hold  that  Sheeley 
had  a  right  to  compensation  for  his  labor  and  materials 
employed  upon  the  bridges. 

He  ask(Hl  that  the  Columbia  National  Bank,  which 
claimed  an  assignment  of  the  |3,000  warrant,  be  made  a 
party  and  requinni  to  show  cause  why  it  should  not  sur- 
render it  for  cancelation,  and  that  as  a  multiplicity  of 
suits  would  evidently  grow  out  of  the  transactions  in  re- 
gard to  these  bridges,  unless  the  court  should  adjust  the 
(^ntire  nmtter  between  the  parties,  that  it  do  so  by  it4S  de- 
cree. He  all(»ged  that  the  county  officers  would,  unless  re- 
strained, make  unlawful  transfers  of  funds  and  pay  much 
more  than  was  lawfully  due  the  contractor,  and  that  the 
onlers  for  the  thirty  bridges  amount  to  more  than  f23,900, 
a  sum  greatly  in  excess  of  the  funds  available,  which  were 
only  11,200. 

He  prayed  that  the  f5,000  warrant  be  declared  a  lien 
upon  all  the  material  and  bridges  purchased  and  built 
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under  the  pretended  contract;  that  Sheeley  and  the  Colum- 
bia National  Bank  be  enjoined  from  attempting  to  collect 
the  fSyOOO  warrant;  that  Sheeley  be  enjoined  from  remov- 
ing any  of  the  bridges  or  materials,  and  from  asserting 
any  claim  to  them  till  further  order  by  the  court;  that 
the  commissioners  and  county  treasurer  be  restrained  from 
acting  under  the  contract,  and  the  latter  be  enjoined  from 
paying  the  f3,000  warrant,  and  that  it  be  canceled;  that 
Sheeley  be  enjoined  from  claiming  that  his  bid  at  prices 
set  opposite  his  specifications  included  only  substructures ; 
that  the  board  be  restrained  from  ordering  more  bridges 
on  the  contract,  and  Sheeley  from  interfering  in  any  way 
with  the  materials  knd  structures  furnished  the  county 
under  it;  that  the  court  should  instruct  the  commissioners 
as  to  their  duties  in  adopting  plans  and  specifications,  ad- 
vertising for  bids,  letting  contracts  and  taking  bonds  for 
their  performance  in  the  matter  of  county  bridges. 

On  June  23  there  had  been  filed  an  answer  to  this  cross- 
petition  by  the  contractor.  lie  admitted  the  corporate  and 
official  character  of  the  parties  and  the  adoption  of  plans 
and  specifications  for  bridges  for  1902  by  the  county 
board,  and  the  advertisement  calling  for  plans  and  specifi- 
cations, but  alleged  that  the  advertisement  was  in  all  re- 
spects lawful  ;r  admitted  that  he  made  a  bid  accompanied 
by  plans  and  specifications  of  his  own,  but  said  it  was  ac- 
companied also  by  those  "which  had  been  previously 
adopted  by  the  county,"  and  that  the  bid  was  in  all  re- 
spects r^ilar  and  lawful,  and  denied  any  lack  of  authority 
in  the  board  to  accept  a  bid  with  plans  and  specifications; 
denied  the  contract  was  signed  by  the  commissioners  in- 
dividually and  said  it  was  executed  by  them  on  behalf  of 
the  county.  He  denied  the  entire  cross-bill  and  alleged 
that  his  bid  was  regular,  was  the  lowest  and  best,  and  was 
regularly  accepted  on  due  consideration;  said  that  the 
15,000  warrant  was  paid  to  him  and  the  other  negotiated 
to  the  bank  as  alleged,  but  that  he  had  then  furnished 
19,700  worth  of  material  for  bridges,  and  the  warrants 
were  in  part  payment  for  it;  that  nearly  all  of  this  ma- 
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torial,  and  much  more,  was  placed  in  bridges  for  the 
county  before  the  amended  cross-petition  was  filed;  that 
his  bid  for  wooden  bridges  was  at  so  much  per  lineal  foot 
of  complettnl  bridges,  and  for  steel  ones  at  a  certain  price 
for  superstructure,  and  an  additional  price  for  substruc- 
ture, both  by  lineal  foot,  and  so  understood  by  the  county 
board,  and  that  all  the  bids  for  steel  bridges  were  of  the 
same  character.    He  says  that  in  December,  1901,  county 
(H)mmissioner  Tilton   instructed  him  to  order  sufficient 
bridge  material  for  the  year  1902,  and  assured  him  that 
it  would  be  purchased  at  its  reasonable  value  by  the  county 
if  he  did  not  get  the  contract;  that  the  $9,700  of  materials 
were  procured  and  delivered,  and  the  f8,000  allowed  in 
pursuan(*e  of  such  order;  that  no  appeal  was  taken,  and 
after  ten  days  the  warrants  were  delivered  to  him ;  that,  as 
he  is  informed,  the  object  of  such  ordering  of  material 
was  to  make  roads  immediately  passable  and  because  of 
urgent  ncK^essity ;  that,  after  the  awarding  of  the  contract 
to  him,  written  orders,  signed  sometimes  by  two  and  some- 
times by  all  three  commissioners,  were  from  time  to  time 
given  him  for  erecting  and  repairing  thirty  bridges,  the 
orders  b(nng  numberiHl  from  1  to  30,  inclusiva     He  says 
that  as  to  each  of  these  an  emergency  existed;  that  all  of 
the  work  was  done  under  the  contract  and  in  accordance 
with  the  plans  and  specifications  accompanying  it,  which 
had  been  accepted  and  were  in  use  by  the  county;  that  a 
record  was  made  of  each  of  said  orders  and  the  work  done 
in  good  faith,  and  only  the  $8,000,  so  far,  had  been  paid 
for  it;  that  numbers  2,  3,  4,  25,  26,  and  27  were  completed 
by  March  22,  numbers  11,  12,  13,  14,  15,  16,  17,  18,  22,  29, 
and  30  were  completed  between  March  12  and  April  — , 
and  numbers  6,  7,  8,  9,  10,  19,  20,  21,  and  24  were  com- 
pleted between  May  1  and  June  15,  and  thef  others  were  In 
course  of  construction.     He  says  that  seventeen  of  these 
bridges  were  accepted  by  order  of  record  by  the  county 
board,  and  nine  more  were  accepted  by  the  commissioners, 
but  no  order  concerning  their  acceptance  as  yet  entered 
of  record. 
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He  also  says  that  during  the  i)rogres.s  of  this  work  he 
was  ordered  to  move  and  paint  certain  spans  of  certain 
bridges,  and  did  so  to  the  reasonable  value,  all  told,  of 
1863,  and  that  under  the  terms  of  the  contract  there  is  due 
and. owing  |15,986.84  after  crediting  the  |8,000.  This 
amount  is  itemiz(»d  by  stating  the  compensation  due  under 
the  contract  for  each  of  the  twc^nty-nine  bridges,  and  for 
this  he  asks  judgment. 

A  second  amended  cross-petition  was  filed  by  the  county 
attorney  changing  its  allegations  in  a/(*w  formal  respects. 
An  exhibit  "B,"  a  resolution  of  the  board  of  county  com- 
missioners which  purported  to  have  be(»u  adopted  April 
15  by  a  ^'majority  vote,"  was  attached.  It  rcuited  that  it 
had  been  the  custcmi  of  th(?  county  board,  in  ordering 
bridge  work  under  the  contract,  to  go  to  the  sit(»  with  the 
contractor  and  give  orders  on  the  spot,  and  have  such 
orders  spread  on  the  records  during  the  yc^ar  at  some*  tiuii^ 
after  the  work  was  done  and  before  payment,  and  that 
some  question  had  arisen  as  to  the  propri(^ty  of  not  enter- 
ing the  orders  of  record  b(*fore  the  completion  of  the  work. 
It  was  resolved  that  the  orders  for  these  thirty  bridges, 
designating  them  by  numbers  and  location,  be  S])read  upon 
the  record. 

Plaintiff  replied,  denying  that  the  contract  covered  any 
repairs;  denied  that  Sheeiey's  bid  was  by  the  lineal  foot; 
denied  that  any  accounting  could  be  had,  and  also  that 
anything  was  due,  and  also  that  the  c<mtract  could  be  re- 
formed or  validated  in  any  way;  admitted  the  allegations 
in  regard  to  the  two  warrants,  but  denied  the  county's 
right  to  any  accounting  therefor,  and  denied  the  ncH^d  of 
any  relief  against  a  multiplicity  of  suits,  or  any  other  re- 
lief for  the  county  in  this  action,  and  denied  the  right  of 
the  county  to  set  up  its  cross-petiticm  for  an  accounting,, 
and  denied  the  jurisdiction  of  the  court  to  entertain  it. 
Replies  by  general  denial  were  filed  on  b(4mlf  of  the  county 
to  the  answers  to  its  cross-petition. 

On  trial  of  the  issues  thus  made,  the  court  found  gen- 
erally for  plaintiff  and  against  defendants,  and  that  the 
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contract  was  illegal  and  void,  and  upon  the  cross-petition, 
for  the  county  agjainst  the  contractor,  and  that  he  could 
recover  nothing  upon  his  contract 

The  court  found  for  the  contractor  as  to  the  value  of  the 
work  done  before  the  action  was  begun,  and  for  the  countj- 
as  to  all  work  done  after  that.      It  found  the  value  of 
bridges  repaired  and  constructed  before  the  action  was 
?6,608.74,  and  that  one  more,  of  the  value  of  |2,065.66,  was 
then  in  such  a  condition  that  it  was  necessary  to  complete 
it,  and  that  on  each  of  two  repaired  after  the  beginning  of 
the  action  the  work  was  less  than  flOO  in  amount,  so  that 
the  board  was  authorized  to  have  it  done  without  bid  or 
contract,  and  that  these  two  were  worth  |128.    The  total 
recov(»ry  allowed  the  contractor  was  $8,802.40,  less  f8,000 
pn^viously  paid,  leaving  |802.40.    It  found  that  one  bridge 
was  begun  after  the  commencement  of  the  action  and  not 
completed,  and  that  nothing  could  be  recovered  for  it.    It 
found  that  order  number  23  was  given  before  the  letting  of 
the  contract,  that  the  work  on  it  was  |194,  but  that  there 
could  be  no  recovery  for  it  in  this  action.    It  found  that 
construction  and  repair  work  to  the  value  of  |8,529.06  was 
done  after  the  action  was  begun,  and  that  for  such  work 
th<»re  could  be  no  recovery.     It  canceled  the  contract  on 
the  county^s  petition,  and  enjoined  the  defendants  from 
carrying  it  out;  awarded  judgment  to  the  contractor  for 
1802.40,  and  enjoined  him  from  in  any  way  interfering 
with  the  bridge^s  or  materials  on  the  ground.    All  parties 
excepted  to  the  findings  and  dtH»ree,  and  motions  for  new 
trial  were  filed  by  the  contractor  as  against  both  the  plain- 
tiff and  the  county,  and  were  both  overruled.    Motions  for 
new  trial  file<l,  separately,  by  commissioners  Borgelt  and 
Wcdton,  w(Te  also  overruled,  and  from  the  decree  the 
<ontractor  appeals. 

His  counsel  take  the  ground  that  the  sole  question  pre- 
sented is,  w^hether  he  shall  be  paid  under  his  contract  ac- 
cording to  its  terms,  on  the  ground  that  it  was  valid,  or. 
shall  receive,  at  least,  the  additional  |8,529.06  for  the 
reaiiouable  value  of  the  work^  or  shall  merely  have  the 
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1802.40  alloM^ed  him  bj  the  court.  It  is  claimed  that  the 
findings  of  amounts  made  by  the  court  are  much  below  the 
true  values  as  shown  by  the  evidence.  It  is  claimed  that 
as  no  appeal  is  taken  by  plaintiff  or  by  the  county  they  are 
concluded  by  the  decree.  Upon  this  point  we  are  cited  to 
Schlawig  v.  De  Pcyster,  83  la.  323;  Hamilton  v,  Whitney, 
Clark  d  Co.,  19  Neb.  303;  Dennis  v.  Caughlin,  23  Nev.  188, 
and  Randolph  v.  Lampkin,  90  Ky.  551.  The  first  is  a  hold- 
ing under  the  Iowa  practice,  which  simply  makes  an  appeal 
a  substitute  for  a  proceeding  in  error.  The  objection  to 
the  decree  urged  by  the  successful  party  had  no  connec- 
tion with  those  of  the  appellant.  This  last  is  also  true  in 
the  Nebraska  case  cited.  It  was  an  appeal  from  a  finding 
that  a  certain  judgment  was  a  lien.  The  appellant  dis- 
puted the  proper  indexing  of  the  judgment.  The  appellee 
was  not  allowed  to  correct  the  amount  which  he  claimed 
was  to©  small.  The  other  cases  are  ones  in  which  ap- 
pellee's complaint  had  no  direct  bearing  upon  that  on 
which  the  appeal  was  taken. 

It  is  not  thought  that  an  equity  appeal  in  this  state, 
where  the  appellant  asks  a  hearing  de  novo  as  to  the 
validity  of  the  contract  in  question,  and  as  to  the  amount 
due  on  quantum  meruit  if  the  contract  is  found  bad,  per- 
mits him  or  the  court  to  treat  the  other  party  as  concluded 
with  reference  to  these  very  questions.  As  the  syllabus 
in  Hamilton  v.  Whitney,  Clark  d  Co.  puts  it,  the  rights 
of  the  plaintiff  and  of  the  county  are  "inextricably  in- 
volved" with  appellant's  in  the  decision  of  these  questions 
which  appellant  himself  raises.  Unless  both  parties  are 
concluded  by  a  decision  on  a  given  point,  it  seems  clear 
that  neither  is.  Of  course  there  are  cases  in  which  only 
one  party  is  permitted  to  raise  the  question,  and  then  if 
he  elects  to  treat  the  matter  as  settled,  the  other  must. 
But  if  he  chooses  to  open  the  question,  the  other  party  is 
no  longer  bound.  A  petition  in  error  starts  a  new  action. 
Nothing  is  involved  in  it  except  the  errors  assigned.  2 
Cyc.  510.  An  appeal,  however,  is  a  further  proceeding  in 
the  same  action  and  brings  up  all  the  parties  necessary  to 
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the  determination  of  appellant's  rights  in  the  matter. 
McHugh  V.  Smiley,  17  Neb.  626;  Polk  v.  Covell,  43  Neb. 
884;  Western  Cornice  d  Mfg.  Works  v.  Leavenworth,  52 
Neb.  418. 

Thp  plaintiff  and  the  county  are  here,  as  appellees,  to 
discuss  these  very  questions  brought  here  for  that  purpose 
by  the  appellant  and,  it  would  seem,  are  entitled  to  claim 
whatever  the  law  gives  them  ui>on  each  of  these  points 
which  the  appellant  contests.  The  question  of  the  amount 
recoverable  upon  this  contract  or  upon  the  accounting,  if 
one  is  to  be  had  between  Sheeley  and  the  county,  must  be 
deemed  entirely  open  upon  this  appeal. 

The  first  real  question  to  be  determined  is  the  validity 
of  the  contract.  It  is  assailed  on  the  ground  that  the  ad- 
vertisement is  illegal,  that  it  called  for  bids  to  be  accom- 
])anied  with  plans  and  specifications  and  yet  was  "for  the 
building  of  all  bridges  that  shall  be  ordered  for  the  ensuing 
year'';  that  there  were  no  funds  on  hand  to  warrant  any 
such  expenditure  as  the  contract  involved;  that  the  bid 
was  not  by  the  lineal  foot;  that  Sheeley's  bid  was  not  the 
lowest  and  best  one;  that  the  agreement  to  pay  estimates 
and  for  filing  a  bond  within  sixty  days  are  both  unlawful; 
and  that  there  was  no  lawful  consideration  of  competing 
bids. 

Section  83,  chapter  78,  Compiled  Statutes  (Annotated 
Statutes,  6080),  provides,  that  all  contracts  for  the  erec- 
tion and  reparation  of  bridges,  whose  expense  shall  be 
more  than  flOO,  shall  be  let  "to  the  lowest  and  best  bidder." 
Provided  the  county  commissioners  "may  adopt  plans  and 
specifications  for  the  building  of  such  bridges  and  may 
let  a  contract  or  contracts  for  the  building  of  all  bridges 
that  may  be  required  to  be  constructed  during  the  term  of 
one  year  from  the  letting  of  the  contract."  There  are 
further  provisos  that  the  contracts  shall  not  be  let  to  cost 
,  more  than  the  money  on  hand  in  the  bridge  fund,  together 
with  the  road  fund  money  of  the  district  where  the  work 
is  to  be  done. 

It  is  urged  that  the  clear  meaning  of  this  statute  iB  that, 
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where  it  is  meant  to  let  annual  contracts,  plans  and  speci- 
fications must  be  adopted  in  advance  and  the  contract  be 
for  bridges  in  accordance  with  such  plans  by  the  lineal 
foot;  that,  if  such  must  be  the  contract,  the  advertisement 
must  call  for  the  same  thing  and  that  it  did  not  in  this 
instance.  It  is  also  claimed  that  there  is  no  authority 
whatever  for  an  annual  contract  for  repair  work ;  that  in 
its  nature  there  could  not  be,  and  that  no  mention  of  re- 
pair work  occurs  in  the  advertisement.  It  is  also  objected 
that  the  contract  is  utterly  indefinite  as  to  the  amount  of 
work,  and  that  orders  were  given  under  it  for  some  |23,000 
worth  of  bridges,  while  there  were  only  |1,200  on  hand.  It 
is  admitt(Hi  that  there  was  only  this  amount  of  cash,  but  it 
is  claimed  that  f4,000  more  were  really  in  the  bridge  fund 
because  it  had  been  transferred  to  the  general  fund  by  an 
improper  and  illegal  order  in  December  and  was  returned 
in  Marih,  and  that  the  "levy  of  the  current  year"  referred 
to  in  the  statute  was  the  levy  of  1902,  which  was  made  in 
July  of  that  year.  Two-thirds  of  it  would  be  |16,803.07. 
If  thU  was  available  before  the  levy  was  made,  with  the 
other  funds  at  hand,  there  would  be  sufficient  to  warrant 
(he  contracting  for  all  the  bridges  ordered.  If,  however, 
the  levy  of  1902  was  not  available  until  it  was  made,  then 
th(»  contracts  were  in  excess  of  the  board's  authority  and 
forbidden  by  the  statute.  I'he  question  as  to  whether  the 
term  "current  year"  in  this  statute  means  calendar  year, 
which  has  long  been  by  this  court  held  to  be  the  fiscal 
year  of  the  county  {^tate  v.  Cornell ,  54  Neb.  650),  or  the 
year  from  one  annual  levy  to  another,  is  by  no  means  free 
from  diflSculty. 

In  Amiin  Affg,  Co.  v.  Brown  Count]/,  65  Neb.  60,  in  an 
opinion  with  which  the  writer  concurred  at  the  time,  it  was 
held  that  the  provision  against  contracting  any  debt 
against  the  general  fund  of  the  county,  in  excess  of  "85 
per  cent,  of  the  amount  levied  by  tax  for  the  current  year," 
did  not  interfere  with  contracting  in  May  on  the  strength 
of  a  levy  made  on  June  29.  It  was  there  declared  that  the 
levy  "for  the  current  year"  was  the  one  made  in  that  cal- 
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endar  year;  that  the  levy  as  well  as  the  collection  of  a  tax 
might  be  anticipated. 

A  more  careful  consideration  of  the  question,  since,  has 
led  to  the  conclusion  that  the  opinion  in  AuMin  Mfg.  Co. 
V,  Brown  County  goes  too  far,  and  much  farther  than  was 
necessary  to  a  determination  of  that  case,  A  perusal  of 
the  opinion  will  show  that  the  defense,  made  some  years 
after  the  giving  of  the  order  for  the  grading  machines,  was 
that  it  was  given  in 'May,  when  there  were  no  funds  on 
hand.  The  r(*ceipt  of  the^  machines  and  the  retaining  of 
them  in  use  after  the  annual  levy  would  ratify  the  former 
contract,  if  it  was  susceptible  of  ratification,  or  would  con- 
stitute the  basis  of  a  new  implied  one,  if  the  former  was 
absolutely  void.  There  is  no  statute  prescribing  how  con- 
tracts for  such  supplies  shall  be  entered  into  and  an  im- 
plied contract  was  held  valid. 

The  language  used  in  the  statute,  as  to  the  general  fund, 
is  somewhat  stronger  than  in  the  one  under  consideration. 
The  permission  as  to  the  general  fund  is  to  use  "85  per 
cent,  of  the  tax  levied  for  the  current  year."  It  is  impos- 
sible to  see  how  a  tax  can  be  "levied"  when  it  is  only 
estimated  and  the  time  for  levying  it  has  not  arrived.  It 
seems  clear  that  in  the  case  of  the  general  fund  it  is  only 
a  tax  levied  that  may  be  contracted  against. 

In  the  case  of  the  bridge  fund,  the  wording  is  slightly 
different.  Not  "85  per  cent  of  the  tax  levied"  but  "two 
thirds  of  the  levy  of  the  current  year"  may  be  contracted 
against.  This,  however,  would  seem,  in  absence  of  any 
other  controlling  fact,  to  alter  the  construction,  to  require 
an  existing  and  not  merely  an  estimated  and  expected 
levy.  Such  a  fact  is  sought  in  the  phrase  "money  on  hand 
derived  from  the  levy  of  previous  years."  It  is  urged  that 
the  levy  of  1901  was  a  levy  of  the  previous  year  and  thert^ 
fore  the  two-thirds  of  the  levy  of  the  current  year  must  be 
that  of  1902.  It  is  clear,  however,  that  this  is  merely 
assuming  that  the  term  "previous  year"  has  reference  to 
the  calendar  year  last  elapsed.  There  seems  no  more  neces- 
sity for  assuming  that  previous  year  means  previous  cal- 
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endar  year,  than  that  "current  year"  means  current  calen- 
dar year.  It  must  be  conceded  that,  ordinarily,  when  we 
use  the  term  "this  year,"  "the  current  year"  or  "the  prev- 
ious year"  we  mean,  in  each  instance,  the  calendar  year  in 
which  the  event  under  discussion  took  place  and  the  one 
before  it.  Did  the  legislature  have  this  meaning  in  put- 
ting the  words  into  this  statute?  The  argument  seems 
irresistible  that  it  did  not.  They  were  fixing  the  exact 
limit  beyond  which  the  county  board  should  not  contract. 
To  put  such  limit  at  a  wholly  uncertain  and  unknown 
amount,  to  be  determined  by  future  action  of  the  board, 
would  be  to  make  none.  It  would  leave  those  who  should 
contract  with  the  county  entirely  uncertain  for  nearly  six 
months  as  to  whether  their  agreement  was  valid  or  invalid. 
To  hold  that  in  each  use  of  the  word  the  year  referred  to, 
whether  "current"  or  "previous"  is  the  year  from  one  levy 
to  another,  the  year  for  which  it  is  really  made,  seems 
more  reasonable.  Granting  the  contention  of  defendant, 
that  the  transfer  of  f4,000  from  the  general  to  the  bridge 
fund  was  merely  replacing  money  that  belonged  in  that 
fund,  there  was  still  only  about  |6,000  available  money  in 
that  fund.  The  orders  given  amount  to  more  than  f 23,000 
unless  the  levy  of  1902,  not  yet  made,  could  be  taken  into 
consideration.  We  conclude  that  such  action  was  unau- 
thorized and  the  taxpayer  on  this  ground  entitled  to  enjoin 
its  execution. 

The  statute  seems  to  require  also  that  plans  and  specifi- 
cations be  adoptini  in  advance  of  the  letting  of  an  annual 
contract  and  that  the  contract,  as  well  as  the  advertise- 
ment, should  have  been  based  upon  such  plans.  It  also 
seems  plain  that  no  authority  exists  for  repairing  by  an- 
nual contract,  and  that  where  a  repair  job  amounts  to 
more  than  flOO  it  must  be  done  by  advertising  for  bids. 
The  contract  therefore  was  invalid  and  the  action  of  the 
county  board  under  it  unlawful.  Was  the  payment  or- 
dered by  the  trial  court  of  the  reasonable  value  of  the  work 
done  before  the  action  was  commenced  the  true  measure 
uf  gheeley's  rights? 
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The  plaintiff  took  no  appeal  from  the  order  admitting 
the  county  to  interplead  and  to  ask  for  an  accounting. 
Sheeley's  appeal  from  the  amount  allowed  him  can  not  be 
said  to  bring  up  the  question  of  the  county's  right  to  re- 
quest this  accounting  in  which  request  he  joined.  We 
therefore  do  not  have  before  us  the  question  of  the  right  of 
the  county  authorities  to  inject  these  questions  into  the 
taxpayer's  action  for  an  injunction  against  the  carrying 
out  of  this  contract  and  for  its  annulment  We  do  not  see 
any  necessary  connection  between  the  two.  The  plaintiff 
sought  to  enjoin  any  claim  or  recovery  by  Sheeley  on  ac- 
count of  these  bridges,  but  the  joining  of  the  proceedings 
for  a  settlement  of  Sheeley's  rights,  without  a  contract* 
to  the  action  of  Clark,  which  was  brought  to  stop  pro- 
ceedings under  it,  seems  to  have  been  productive  of  no  little 
confusion  at  the  hearing.  The  question  of  the  right  of 
such  joinder,  though  raised  at  the  trial,  is  not  before  us 
at  the  present  time  and  is  not  decided. 

The  question  remaining  is,  what  amount  is  Sheeley  en- 
titled to  recover  for  these  bridges  built  and  repaired  with 
no  legal  contract?  It  seems  clear  that  the  Nebraska 
statute  indicates  a  prohibition  upon  any  such  method  of 
bridge  building.  It  would  certainly  make  the  statutory 
requirement,  that  all  repair  work  exceeding  flOO  in 
amount  shall  be  done  upon  competitive  bids  duly  adver- 
tised for,  of  small  account,  if  a  county  board  could  simply 
give  orders  for  such  work,  as  in  this  case,  amounting  to 
more  than  fifteen  thousand  dollars,  with  no  advertising 
and  no  contract  Sheeley's  contract,  like  the  advertise- 
ment, is  silent  as  to  repairing.  The  advertisement  was  for 
bids  upon  "the  building  of  all  bridges  that  shall  be  ordered 
for  the  ensuing  year,"  and  the  contract  was  "to  furnish 
all  materials  and  to  construct  and  complete  ready  for 
travel  such  bridge  work  as  said  commissioners  may  order 
built  over  streams,"  etc.  The  work  was  to  be  "built" 
according  to  plans  and  specifications  accompanying,  and  of 
the  various  lengths  and  materials  as  ordered.  There  is 
not  an  intimation  that  of  the  |23,900  worth  of  work  con- 
templated about  |16;000  was  repairing. 
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Of  course  equity  enforces  no  forfeitures,  but  equity  fol- 
lows the  law.  If,  as  we  think,  there  is  in  the  law  of  the 
state  of  Nebraska  a  distinctly  implied  prohibition  against 
the  making  of  bridges,  without  advertising  and  letting  of 
contracts,  and  against  repairing  bridges  where  the  ex- 
pense is  more  than  |100  without  such  letting  of  contracts, 
and  there  is  in  the  statute  an  express  prohibition  of  the 
doing  of  either,  without  money  on  hand  or  a  levy  actually 
made  to  pay  for  it,  then,  in  equity,  as  at  law,  there  can 
be  no  recovery  where  there  has  been  an  intentional  viola- 
tion of  the  prohibition. 

In  this  case,  however,  there  was  an  attempt  to  comply 
with  the  law.  An  advertisement  was  published,  a  bid 
made  and  a  contract  entered  into.  There  was  a  colorable 
claim,  at  least,  of  a  right  to  contract  with  reference  to  the 
levy  to  be  made  in  the  following  summer.  The  trial  court 
did  not  find  that  these  proceedings  were  taken  in  bad 
faith.  It  entered  no  express  finding  as  to  that,  but  in 
allowing  Sheeley  the  |8,204,  which  he  had  earned  before 
the  action  was  begun,  it  must  have  found  that  up  to  that 
time  the  proceedings,  while  irregular  and  unauthorized, 
were  in  good  faith.  We  are  not  prepared  to  say  that  this 
finding  is  wrong  and  that  the  circumstances  are  such  as 
to  entitle  the  county  to  hold  Sheeley's  materials,  as  well 
as  labor,  for  nothing. 

Was  the  refusal  to  allow  him  anything  for  the  nine 
bridges  constructed  or  repaired  after  the  commencement 
of  this  action  amounting,  as  the  trial  court  found,  to 
$8,529.06,  right  and  justified?  It  is,  of  course,  contended 
by  appellee,  Clark,  that  the  general  finding  in  his  favor  is 
a  finding  of  fraud  and  wilful  violation  of  the  law  which 
precludes  any  recovery  at  all  by  Sheeley.  If  this  were 
true  the  refusal  to  allow  for  the  bridges  constructed  and 
repaired  after  the  bringing  of  this  action  must  not  only 
be  sustained,  but  the  allowance  for  what  was  previously 
done  must  be  reversed. 

There  are  some  facts  in  this  record  tending  quite 
strongly  to  show  that  the  advertising  and  letting  of  the 
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contrax^t  was  not  in  good  faith;  that  Sheeley  practically 
had  an  understanding  with  the  commissioners  from  the 
preceding  year  that  he  was  to  have  the  contract;  that  as 
his  witness,  Drake,  expressed  it,  "Lancaster  county  was 
Shecley's  territory."  The  court,  however,  in  allowing  him 
for  the  first  constructed  bridges,  negatived  such  a  conclu- 
sion and  we  do  not  care  to  disturb  it.  We  are  unable  to 
see  that  the  bringing  of  this  action  changed  tiiie  condi 
tions.  So  far  as  Sheeley's  rights  and  the  validity  of  his 
contract  depended  upon  his  own,  and  the  commissioners, 
following  public  statutes,  the  bringing  of  this  action 
brought  him  no  fresh  notice  of  them.  Their  enactment 
and  pul)lication  is  conclusive  of  notice  to  every  one.  So  far 
as  any  intent  to  evade  them  is  concerned,  he  would  know% 
as  well  before  this  action  was  commenced  as  afterwards, 
whether  it  existed.  If,  as  we  think,  and  the  trial  court 
seems  to  have  thought,  his  right  depends  upon  there  being 
reasonable  ground  for  the  construction  of  the  statutes, 
which  his  couns(*l  art^  still  contending  for,  the  institution 
of  this  action  and  the  failure  of  plaintiff  to  comply  ^nth 
the  order  requiring  a  bond  for  the  temporary  injunction, 
would  be  no  demonstration  of  its  unreasonableness. 

In  Grand  Island  Gas  Co.  v.  West,  28  Neb.  852,  where  a 
taxpayer  had  sought  to  cancel  a  contract  and  enjoin  its 
execution,  Und  payment  of  certain  gas  bills  incurred  under 
it,  which  the  city  council  had  allowed,  the  decree  allowing 
the  injunction  was  modified  so  as  to  permit  payment  for 
the  gas  which  had  been  furnished  before  the  action  was 
connnenced.  The  contract  was  void  because  made  with  a 
cori)oration  in  which  members  of  the  city  council  were 
stockholders.  The  case  is  not  authority  for  the  proposi- 
tion that  no  recovery  could  be  had  for  gas  furnished  after 
the  action  was  begun.  No  such  question  is  discussed.  So 
far  as  appears,  none  was  furnished  after  the  beginning  of 
the  action.  The  holding  is  that  plaintiff  was  not  entitled 
to  an  injunction  against  the  payment  Whether  it  could 
be  recovered  for  on  quantum  meruit  is  expressly  left  un- 
decided.   But  it  is  held  that  a  cancelation  of  the  contract 
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and  injunction  against  its  carrying  out  will  be  allowed, 
only,  on  condition  of  payment  for  gas  furnished.  We  are 
constrained  to  think,  if  there  had  been  no  temporary  in- 
junction and  gas  had  been  furnished  in  good  faith  up  to 
the  hearing,  it  would  have  also  been  required  to  be  paid  for. 

In  the  present  case  the  taxpayer  chose  to  litigate  his 
rights  in  a  court  of  equity.  He  asked,  not  only  the  can- 
celation of  the  contract,  but  an  injunction  against  the 
allowance  of  any  claim  for  bridges  or  for  work  and  ma- 
terial. As  preliminary  to  any  such  relief  it  would  seem 
that  the  court  should  have  required  payment  for  all  the 
labor  and  material  which  Shei^ley  had  furnished  in  good 
faith  before  the  order  was  entered,  even  after  the  com- 
mencement of  the  action.  We  think  he  should  liave  had  a 
decree  for  the  full  amount  of  his  labor  and  materials,  or 
the  contract  declared  void  and  the  parties  left  to  their  legal 
remedies. 

It  is  complained  that  the  amount  found  by  the  court  is 
not  large  enough.  There  seems  to  be  no  equity  requiring 
any  greater  amount.  Mr.,  Sheeley  simply  testifies  that,  at 
fair  prices  with  a  reasonable  profit,  his  work  was  worth 
the  contract  prices  amounting  to  $23,973.35.  Ilia  witness, 
Drake,  says  the  work  was  worth  $24,893.64,  allowing  a 
twenty  per  cent,  profit  on  expenditures,  and  fifteen  per 
cent,  to  the  contractor  for  office  maintenance  and  expens(*s, 
and  insurance.  Evidently  the  allowance  by  the  trial  cimrt 
is  sufficient  to  cover  Mr.  Sheeley's  outlay  in  money  and 
property.  For  his  personal  services  under  a  void  contract 
he  could  make  no  claim.  Arf/enti  v.  City  of  San  Francisco^ 
16  Cal.  255.  For  neither  profits  nor  office  and  soliciting 
expenses  is  the  county  under  obligations  to  pay  one  who  is 
violating  the  law.  The  evidence  as  to  the  steel  bridges, 
No.  1  and  No.  19,  is  that  the  actual  expc^use  of  their  erec- 
tion would  be,  respectively,  $1,320.89  and  $1,930.78.  The 
first  is  charged  at  $2,449.95  and  the  other  at  $3,402.76. 
The  finding  of  the  trial  court  as  to  completed  work  which 
was  done  after  the  action,  viz.,  $8,529.06,  is  thought  to  be 
50 
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ample  to  reimburse  the  actual  expenditure  on  those 
bridges. 

Bridge  No.  5  was  not  completed  and  nothing  was  allowed 
for  it.  Mr.  Sheeley  says  the  lumber  for  it  was  at  the  side, 
and  worth  |195.3T,  at  |25  per  thousand  feet.  That  he  had 
put  in  184  feet  of  piling  for  which  he  charges  55  cents, 
making  |101.20,  and  112  feet  of  30  inch  tubing,  at  |12.50, 
*l,-tOO,  making  a  total  for  this  bridge  of  |1,696.59.  As 
Mr.  Sheeley  is  enjoined  from  interfering  with  any  of  this 
material  or  removing  it,  he  should  be  paid  for  it.  The 
main  item  is  the  tubing.  His  witness,  Drake,  put  the 
price  of  this  at  fl4,  but  was  allowing  a  twenty  per  cent, 
profit,  and  fifteen  per  cent,  contractor's  expenses.  Mr. 
Sheeley's  price  is  |12.50  per  foot,  but  this  price  included 
his  profit.  Taking  Drake's  price  and  deducting  the 
twenty  per  cent,  profit,  would  make  the  tubing  f  1,254.40. 
The  piling  at  forty  cents,  the  price  at  which  Mr.  Sheeley 
had  driven  a  good  deal  of  piling  for  Lancaster  county, 
would  be  $73.60.  The  lumber  at  |195.37,  Mr.  Sheeley's 
I)rice,  would  make  this  bridge  \yorth  a  total  of  f  1,423.37. 
This  amount  should  be  added,  together  with  the  value  of 
tlio  finished  work  as  found  by  the  court,  viz.,  $8,529.06,  to 
the  total  sum  of  appellant's  recovery. 

It  is  recommended  that  the  amount  of  appellant  Shee- 
ley's recovery  from  the  county  be  changed  from  f802.40 
to  110,754.83  and  that  interest  be  allowed  on  this  amount 
from  the  date  of  the  original  decree,  and  that  the  decree 
of  the  trial  court  in  all  other  things  be  affirmed. 

Ames  and  Oldham,  OC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  the  appellant  Sheeley's  recovery  from  the  county 
is  changed  from  $802.40  to  |10,754.83  and  interest  on 
this  amount  from  the  date  of  the  original  decree,  and  the 
decree  of  the  trial  court  in  all  other  things 

Affibmsd. 
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Cadbt  Tayloe  et  al.  v.  James  M.  Weckerly. 

Filed  Septembeb  17,  1903.    No.  12,269. 

1.  Banks:   Insoltenoy:    Bond.    While  section  35,  chapter  8,  Compiled 

Statutes,  proYideB  for  the  delivery  of  the  assets  of  an  insolvent 
bank  to  the  officers,  stockholders  or  owners  furnishing  such  bond, 
a  delivery  thereof  to  one  of  several  parties  entitled  thereto  by 
virtue  of  the  statute,  does  not  relieve  the  sureties  on  such  bond 
from  liability  thereon,  where,  by  their  acts,  they  assent  to  such 
delivery  and  ratify  it 

2.  Bevlew:    Pabties:    CAPAcmr.    The  question  of  a  defect  of  parties 

and  of  the  legal  capacity  of  the  plaintiff  to  maintain  an  action 
can  not  be  successfully  urged  for  the  first  time  In  this  court 

8.  Evidence.     Evidence  examined,  and  held  sufficient  to  sustain  the 
finding  of  the  trial  court 

Error  to  the  district  court  for  Douglas  county:   Wiii- 
LiAM  W.  Eetsor,  District  Judge.    Affirmed. 

Arthur  8.  Churchill,  for  plaintiflfs  in  error. 

Arthur  C.  Wakcley,  contra. 

Albert,  C. 

In  June,  1896,  the  state  bank  examiner  reported  the  de- 
fendant bank  insolvent  to  the  state  banking  board,  which 
thereupon  directed  the  attorney  general  to  institute  pro- 
ceedings for  the  appointment  of  a  re(*(Mver,  the  examiner 
retaining  possession  of  the  assets  of  the  bank.  Afterward, 
in  the  same  month,  H.  O.  Devries,  president.  Cadet  Taylor, 
vice-president,  Daniel  T.  Mount,  a  director,  and  the  Globe 
Loan  &  Trust  Company,  a  stockholder,  o*f  the  bank,  fur- 
nished a  bond  in  compliance  with  the  proviso  in  section  35, 
chapters,  Compiled  Statutes  (Annotated  Statutes,  3735), 
for  the  voluntary  liquidation  of  the  liabilities  of  the  bank, 
within  three  years  from  the  date  of  the  bond.  The  bond 
was  approved  by  the  state  banking  board,  which,  there- 
upon, directed  the  bank  examiner  in  custody  of  the  assets 
of  the  bank  to  turn  them  over  to  Cadet  Taylor,  one  of  the 
parties  furnishing  the  bond,  which  was  accordingly  done. 
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On  the  30th  day  of  Mai^h,  189G,  and  before  the  bank  had 
b(vn  found  insolvent,  it  issued  a  certificate  of  deposit  to 
Jaines  M.  Weckerly,  the  plaintitf,  for  fl^OSO,  payable 
seven  months  after  date,  which  was  wholly  unpaid  after 
the  time  fixed  in  the  bond  for  the  liquidation  of  the  liabili- 
ties of  the  bank,  and  at  the  commencement  of  this  action. 

This  action  was  brought  on  the  bond,  by  the  plaintiff, 
against  all  the  obligors,  to  recover  the  amount  due  on  the 
(certificate  of  deposit.  While  the  action  tvas  pending  in 
the  district  court,  the  defendant  H.  O.  Devries  died,  and 
the  action  was  revived  in  the  name  of  his  administratrix. 

The  petition,  among  other  things,  alleges  that,  upon  the 
a{)proval  of  the  bond,  the  state  banking  board  turned  over 
the  assists  of  the  bank  to  the  partitas  furnishing  the  bond, 
namely,  the  defendants,  Cadet  Taylor,  H.  O.  Devries, 
David  T.  Mount  and  Globe  Loan  &  Trust  Company,  who 
ih(*reupon  took  and  assumed,  and  who  have  ever  since  re- 
mained in  poss(»sHion  and  control  thereof.  The  bank  made 
d(»faiilt.  The  other  defendants  answertni,  denying  that  the 
assists  had  l)(H»n  turned  over  to  the  said  parties  furnishing 
lli(»  bond,  and  all(*ging  that  the  assets  were  turned  over 
to  Ca<let  Taylor  alone,  who  thereupon  took  and  has  ever 
since  IxM^n  in  possc^ssion  and  control  thereof.  The  n*ply 
denies  that  th(»  assets  were  turned  over  to  Cadet  Taylor 
alone,  but  avers  that,  if  they  were  nominally  delivered  to 
Taylor,  they  wi^re  so  received  by  him  for  and  in  behalf 
(»f  hims(»lf  and  the  other  defendants  furnishing  the  Ixmd, 
and  with  the  knowledge,  approval  and  ratification  of  all 
the  def(»ndants;  that  whatever  has  b(?en  done  by  said  Tay- 
lor with  r(\sp(»ct  to  the  custody,  management  and  disposi- 
tion of  th(»  ass(»ts  of  the  bank,  has  been  done  for  the  use  and 
benefit,  and  with  the  consent  and  din^ction,  of  the  makers 
of  the  bond,  for  the  purpose  of  receiving  the  benefits  of  the 
statute^  lu^n^tofore  mentioned.  The  foregoing  condensation 
of  th(*  pl<»adings  shows  the  only  qu(*stions  of  fact  litigated 
in  the  case*.  There  was  a  trial  to  the  court,  without  a  jury, 
and  a  finding  and  judgment  for  the  plaintiff.  The  answer 
ing  defendants  bring  error. 
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The  main  contention  of  the  defendants  is,  that  the  assets 
were  not  delivered  to  11.  O.  Devries,  (-adet  Tayh>r,  David 
T.  Mount  and  the  Globe  Loan  &  Trust  Co.,  the  parties  fur- 
nishing the  bond,  but  to  Taylor  alone,  and,  eonscniuently, 
the  defendants  are  not  liable  on  the  bond  because  section 
35,  supra ^  providing  for  such  bond,  requires  the  state  bank- 
ing board  to  turn  over  the  assets  "to  the  oflicc^rs,  stocrk- 
holders,  or  owners  of  the  said  bank  furnishing  the  said 
bond/' 

It  will  be  conceded  that  the  section  refernKl  to,  so  far  as 
material,  is  a  part  of  every  offer,  implied  by  th(»  tc^ider  of 
a  bond  in  pursuance  of  its  provisions.  That  being  true, 
when  the  parties  tendered  the  bond  in  question  to  the  state 
banking  board,  it  amounted  to  an  offer  on  the  pjirt  of  tlu* 
obligors  to  be  bound  by  the  terms  thereof,  provided  the* 
state  banking  board  would  turn  over  to  the  parfi(\s  fur- 
nishing the  bond  the  assets  of  the  bank.  Like  any  otlun* 
offer,  it  would  not  become  binding  until  accepted.  It  is 
elementary,  that  an  oflfer,  to  become  binding,  must  b(*  ac- 
cepted as  made,  unless  the  party  making  the  offer  assent 
to  a  qualified  acc(*ptance.  The  evidence  in  this  case  is  con- 
clusive, that  the  oif  er,  implicnl  by  the  tender  of  th(»  bond  in 
question,  was  not  acceptcnl  and  acted  upon  by  the  state 
banking  botird  in  the  precise  terms  in  which  it  was  macks 
because  the  formal  delivery  of  the  assets  was  made*  by  the* 
banking  board  to  but  one  of  the  ])arties  furnishing  the 
bond.  But  the  evidence  is  ample  to  sustain  a  finding  that, 
while  this  is  true,  the  other  parties  to  the  action  assentcnl 
to  such  qualified  acceptan(*e  and  to  some  ext(^nt,  at  least, 
joined  with  the  party  to  whom  the  assets  were  delivered 
in  the  control  and  management  of  the  assets.  That  being 
true,  they  are  in  no  position  now  to  urge  that  the  deliver\' 
to  Taylor  was  unauthorized,  nor  that  it  absolves  them  from 
liability  on  the  bond. 

Another  question  ably  presented  by  the  defendants  in  the* 
arguments  is  that  the  penalty  nanuHl  in  the  bond  is  in  the 
nature  of  a  trust  fund  for  the  benefit  of  all  the  creditors, 
and  that  a  single  creditor  of  the  bank  can  not  maintain  an 
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action  on  the  bond  in  his  own  name  and  for  his  exclusive 
benefit.  But  this  question  was  not  raised,  either  by  de- 
murrer for  defect  of  parties,  or  for  want  of  legal  capacity 
of  plaintiff  to  maintain  the  action,  nor  does  it  appear  to 
have  been  raise<l  in  any  way,  save  in  the  argument  ad- 
dressed to  this  court.  We  think  the  objection  comes  too 
late  to  be  available,  whatever  its  merits  had  it  been  pre- 
sented opportunely. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Duffie,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Samfel  Josiah  Pollard  v.  Millie  J.  McKenney  et  al.* 

Filed  Septekbbr  17,  1903.    No.  13,040. 

1.  Trust.     An  express  trust  in  land  does  not  arise  and  can  not  be 

created  by  parol;  aliter,  resulting  and  constructive  trusts. 

2.  Traud.    Ordinarily,  a  false  promise  upon  wbich  fraud  may  be  predi- 

cated must  be  of  an  existing  flict  or  a  fact  alleged  at  the  time  to 
exist,  and  can  not  consist  of  a  mere  promise  to  be  pertormed  in 
the  future;  but  if  the  intention  not  to  perform  the  promise  be 
shown  to  have  existed  at  the  time  the  promise  was  made,  the 
promise  is  fraudulent. 

3- .    Where  a  wife  prevails  upon  her  husba&d,  wtio  is  fatally  iU, 

to  convey  certain  of  his  property  to  her  by  promising  to  make  a 
certain  disposition  thereof  among  his  heirs  at  law,  it  will  be 
presumed  from  her  wilful  failure  to  make  such  disposition  that 
her  promise  was  made  without  any  intention  of  performing  It, 
and  was  therefore  fraudulent 

4.  Constructive  Trust.  Where  a  person  obtains  the  legal  title  to  real 
estate  belonging  to  another  by  means  of  fraud,  actual  or  con- 
structive, a  court  of  equity  will  fasten  a  constructive  trust  upon 
the  property,  and  convert  the  grantee  or  those  claiming  under 
him,  by  descent,  into  trustees  of  the  legal  title,  and  enforce  the 

. 5''^^  jgr_the_b^neflt  of  the  grantor  or  those  claiming  under  him, 

•  Hehearlng  allowed.     See  opinl^,  p.  753,  post. 
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Error  to  the  district  court  for  Nemaha  county:  John 
S.  Stull,  District  Judge.    Reversed 

H,  A.  Lambert  and  J.  8.  McCariy,  for  plaintiff  in  error. 
William  H.  Kclligar  and  Edgar  Frrneau,  contra. 

Albert^  C. 

This  is  a  suit  in  which  it  is  sought  to  have  a  trust  de- 
clared in  favor  of  the  plaintiff  in  certain  real  estate  in 
Nemaha  county.  .  The  p(»tition  shows  that  Samuel  Pollard 
and  Miiry  Jane  Pollard  were  husband  and  wife;  that  the 
former  died  in  October,  1881;  that  the  deceased  for  some 
time  before  his  death  was  the  owner  of  the  lands  in  suit, 
which  was  the  family  homestc^ad ;  that  the  plaintiff  and  the 
defendants  Millie  J.  McKenney  and  Mary  E.  Dearborn 
are  the  only  children  of  the  deceased  and  his  wife,  and  that 
the  defendant  Lela  L.  McKenney  is  the  daughter  of  Mil- 
lie J.  McKenney,  and  the  def(*ndant  Mary  G.  Dearborn  is 
the  daughter  of  the  d(»f(^ndant  Mary  E.  Dearborn.  The  fol- 
lowing taken  from  the  i)etition  is  necessary  to  an  under- 
standing of  the  case : 

"That  for  a  long  time  prior  to  his  death  the  said  Samuel 
Pollard  was  an  invalid,  and  in  feeble  health,  afflicted  with 
progressive  epileptic  fits  and  paralysis,  and  knew  that  he 
could  not  recover  thcTcfrom;  that  while  thus  afflicted,  and 
recognizing  that  he  could  not  recover,  and  while  of  sound 
mind  and  memory,  he  intended  and  purposed  the  follow- 
ing disposition  of  his  property,  to  wit :  That  his  wife  the 
said  Mary  Jane  Pollard,  should  have  the  use,  rents  and 
profits  of  the  above  described  lands  for  and  during  her 
lifetime,  subject  to  the  payment  of  his  debts,  and  that  the 
fee  of  said  land  should  vest  in  the  plaintiff,  and  that  the 
plaintiff  upon  the  death  of  his  mother,  the  said  Mary  Jane 
Pollard,  should  pay  to  the  defendants,  his  sisters,  Mary 
Eviline  Dearborn  and  Millie  Junietta  McKenney  (then 
Millie  Junietta  Pollard),  the  sum  of  one  thousand  dollars 
(11,000)  each. 
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"That  to  carry  out  such  intent  and  purposes,  the  said 
Samuel  Polhird  expressed  his  determination  of  having  a 
will  exc^cuied  and  drjiwn  to  that  effect,  but  the  said  ifary 
Jane  Pollard  n^presented  to  him  that  such  a  disposition 
by  will  would  entail  larjje  expi^nse  on  the  estate  by  way  of 
court  f(K\s  and  in  prol)atinj]f  and  administration,  and  sug- 
gested and  advis(Ml  that  he  nmke  such  disposition  by  deed, 
to  which  the  said  Samuel  Pollard  assented,  and  there- 
aft(*r  caus(Hl  a  deinl  to  be  drawn  conveying  said  real  estate 
to  the  plaintiff  hercMU  in  fee  simple,  subject  to  the  life 
<»state  of  the  said  ilary  Jane  Pollard,  and  the  payment  by 
this  i)laintiff  to  his  said  sisters,  defendants  herein,  of  the 
sum  of  one  thousand  ($1,000)  dollars  each,  at  the  time  of 
the  death  of  the  said  Mary  Jane  Pollard,  charging  the  said 
ilary  Jane  Pollard  with  the  payment  of  all  the  debts  of 
the  said  Samuel  Pollard.  That  the  said  Mary  Jane  Pol- 
lard delayed  the  execution  of  the  deed,  and  during  said 
time  the  said  Samuel  Pollard  constantly  grew  worse  and 
nu)re  enfeebled  and  unable  to  leave  his  bed,  and  said  dis- 
cvise affected  his  mind  and  weakened  his  will  power.  That 
at  this  time  the  said  Samuel  Pollard  was  indebted  to 
various  persons  in  and  about  the  sum  of  |500,  and  was 
negotiating  with  William  Tynon  for  a  loan  on  said  real 
(»state  for  said  amount,  with  which  to  pay  said  indebted- 
ness. That  the  crcKlitors  of  the  said  Samuel  Pollard  w^ere 
insisting  on  the  payment  of  the  various  claims,  greatly 
worrying  the  said  Samuel  Pollard  in  his  then  enfeebled 
cimdition,  and  causing  him  to  be  very  desirous  of  making 
said  loan. 

"That  to  pr(»vent  the  said  Samuel  Pollard  from  execut- 
ing the  said  deed,  the  said  Mary  Jane  Pollard  represented 
to  him  that  the  execution  of  said  deed  would  prevent  the 
making  of  said  loan,  and  requested  him  to  convey  the  land 
to  her,  and  that  she  would  make  said  loan  and  obtain  said 
money  and  pay  said  debts,  and  for  him  to  rely  upon  her; 
that  she  would  carry  out  his  intentions  as  to  the  disposition 
of  said  lands  as  hereinbefore  set  forth,  and  that  she  would 
in  all  things  carry  out  his  desires  in  regard  to  said  land^ 
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and  would  hold  the  same  during  her  life,  and  would,  before 
death,  convey  the  fee  simple  title  thereof  to  this  plaintiff ; 
that  by  said  representations  she  prevented  the  said  Samuel 
Pollard  from  executing  said  deed  conveying  said  land  to 
this  plaintiff,  or  by  other  d(H^d  or  will  conveying  it  to  this 
plaintiff,  and  induced  him  to  rely  upon  her  to  carry  out 
his  intentions  in  regard  to  the  disposition  of  said  land  as 
above  set  forth. 

"That  while  the  said  Samuel  Pollard  was  in  a  very  weak 
physical  and  mental  condition,  the  said  Mary  Jane  Pol- 
lard had  prepared  certain  deeds  conveying  said  real  estate 
in  fee  to  her,  and  the  said  Samuel  Pollard,  through  said 
representations  and  statements  made  to  him  by  the  said 
Mary  Jane  Pollard,  relied  upon  her  to  carry  out  his  above 
set  forth  desires  and  intentions  as  to  the  disposition  of  said 
real  estate  above  described,  and  did  by  said  deed  of  con- 
veyance, using  this  plaintiff  as  a  conduit,  convey  said  real 
(istate  to  said  Mary  Jane  Pollard. 

"That  this  plaintiff,  relying  upon  the  statements  and 
representations  of  said  Mary  Jane  Pollard,  and  having  con 
fidence  in  her,  and  believing  that  she  would  carry  out  the 
intentions  of  said  Samuel  Pollard,  consented  to  act  as  a 
conduit  for  the  conveyance  of  said  land  from  the  said 
Samuel  Pollard  to  the  said  Mary  Jane  Pollard.  That  said 
deeds  were  duly  executed  and  recorded.  That  said  land  at 
said  time  was  of  the  value  of  #4,000.  Tliat  tht^  $500  m(^n- 
tioned  in  said  detnls  was  only  a  pretended  consideration, 
and  was  nevc^r  intended  to  be  paid,  and  no  part  thereof  was 
ever  paid,  and  that  the  only  consideration  for  said  deeds 
was  the  a^'greement  herein  set  forth. 

"That  on  June  26,  1901,  the  said  Mary  Jane  Pollard 
died;  that  from  the  time  of  the  death  of  the  said  Samuel 
Pollard  to  her  death,  the  said  Mary  Jane  Pollard  held  a 
life  estate  in  said  land,  and  during  all  of  said  time  received 
the  rents  and  profits  of  said  land,  and  during  all  of  the 
said  time  held  the  fee  in  said  land  in  trust  for  this  plain- 
tiff under  and  by  virtue  of  said  agreement  with  said 
Samuel  Pollard.    That  during  all  of  this  time  this  plain- 
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tiff  believed  and  relitMl  upon  the  said  Mary  Jane  Pollard 
fulfilling  and  carrying  out  said  agreement. 

"That  since  the  deiith  of  said  Mary  Jane  Pollard,  the 
defendant,  Millie  Junietta  McKenney,  has  presented  and 
offered  for  probate  a  pn^tended  will  of  the  said  Mary  Jane 
Pollard,  and  the  same  is  now  pending  in  the  county  court 
of  Nemaha  county,  Nebraska,  which  said  will  purports  to 
convey  said  above  described  real  estate  to  the  above  men- 
tioncHl  defendants.  A  copy  of  the  said  pretended  will  is 
hert*to  attached,  marked  ^Exhibit  A,'  and  made  a  part  of 
this  petition.  That  during  the  lifetime  of  the  said  Mary 
Jane  Pollard  she  failed  and  neglected  to  carry  out  the  in- 
tentions of  the  said  Samuel  Pollard  as  to  conveying  said 
real  estate  to  this  plaintiff,  and  failed  and  neglected  to 
carry  out  said  agreement  as  above  set  forth,  and  never 
alieu(»d  or  convey chI  said  real  estate,  other  than  the  convey- 
ance thereof  purported  to  have  been  made  in  said  pr<»tended 
will,  and  by  t':T»  said  will  the  said  Mary  Jane  Pollard  at- 
t(»mpt(Hl  to  violate*  said  trust  and  to  convey  said  real  estate 
to  said  defendants,  and  to  deprive  this  plaintiff  of  any 
title  th(T(»to  or  estate  therein. 

"That  at  all  times  since  the  death  of  his  father,  this 
plaintiff  was  and  now  is  the  equitable  owner  and  entitled 
to  th(»  f(H^  in  and  to  all  of  said  real  estate;  that  said  Mary 
Jane  Pollard  only  had  a  life  estate  in  and  to  said  land,  and 
h(»ld  the  legal  title  in  trust  for  this  plaintiff*,  and  that  what- 
(»ver  title  in  and  to  said  land  that  is  now  held  by  said  de- 
fendants, any  and  all  of  them,  either  under  said  pretended 
will  or  as  heirs  of  said  Mary  Jane  Pollard,  is  held  in  trust 
for  this  plaintiff,  who  is  now  the  real  and  equitable  owner 
of  said  land,  and  that  said  Mary  Jane  Pollard  during  her 
life  fnHiuently  admittcMl  said  trust,  and  this  plaintiff  had 
full  faith  and  unboundinl  confid(»nce  in  the  said  Mary  Jane 
Pollard  and  fully  believed  she  would  faithfully  execute 
said  trust. 

"That  said  defendants,  either  or  all  of  them,  have  no 
right,  title  or  interest  in  or  to  said  real  estate  or  any  part 
thereof,  other  than  a  charge  thereon  of  |1,000,  payable  to 
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each,  said  Millie  Jimietta  McKinney  and  Mary  Eviline 
Dearborn,  which  said  sums  this  plaintiff  is  now  ready,  able 
and  willing  to  pay  according  to  the  intentions  of  the  said 
Samuel  Pollard,  and  is  now  ready  and  in  all  things  willing 
to  carry  out  his  part  in  fulfilling  such  intentions.'' 

The  prayer  is,  that  the  plaintiff  be  declared  the  equitable 
owner  of  the  land,  that  the  purposes  and  intentions  of 
Samuel  Pollard  in  the  premises  be  carried  into  effect,  and 
for  general  relief. 

The  defendants  filed  general  demurrers,  which  were 
sustained  by  the  court;  the  plaintiff  elected  to  stand  on 
his  petition  and  a  decree  was  entered  accordingly.  The 
case  is  here  on  error. 

The  argument  in  this  case  proceeds  on  the  assumption 
that  the  agreement  of  the  wife,  Mary  Jane  Pollard,  to 
caiTy  out  the  intention  of  her  husband  in  regard  to  the 
land,  rested  in  parol.  As  this  assumption  is  not  incon- 
sistent with  the  allegations  of  the  petition,  we  proceed  on 
the  theory  that  such  was  the  character  of  the  agreement. 
The  only  question,  then,  in  this  case  is,  whether  the  trust 
sought  to  be  enforced  falls  within  the  provisions  of  chapter 
32,  commonly  called  the  statute  of  frauds,  which,  so  far 
as  concerns  us  now,  is  as  follows: 

"Section  3.  No  estate  or  interest  in  land,  other  than 
leases  for  a  term  not  exceeding  one  year,  nor  any  trust  op 
power  over  or  concerning  lands,  or  in  any  manner  relating 
ther(*to,  shall  hereafter  be  created,  granted,  assigned,  sur- 
rendered or  declared,  unless  by  act  or  operation  of  law, 
or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  surrendering,  or  de- 
claring the  same. 

"S(*ction  4.  The  preceding  section  shall  not  be  con- 
strued to  affect  in  any  manner  the  power  of  a  testator  in 
the  disposition  of  his  real  estate  by  a  last  will  and  t(  sta- 
ment,  nor  to  prevent  any  trust  from  arising  or  being  ex- 
tinguished by  implication  or  operation  of  law.'' 

The  language  of  section  3  is  so  clear  and  sweeping  as  to 
exclude  the  possibility  of  creating  an  express  trust  by 
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parol.  That  se(*tion  is  not  only  an  insuperable  obstacle  to 
the  creation  of  a  trust  of  that  character  by  parol,  but  to 
thus  creating  a  trust  in  any  manner  relating  to  land.  In 
Hansen  v,  licrthclscn,  19  Neb.  433,  it  was  held  that  an  ex- 
press trust  can  not  be  rais(Hl  by  a  parol  promise  to  recon- 
vey  to  the  grantor.  To  the  same  effiH!t  are  the  following: 
OlirUn  r.  (JasUn,  20  Neb.  347;  nailry  v,  Kinsla^  31  Neb. 
340,  35  Neb.  835;  Tftowas  r.  Churchill  48  Neb.  266;  Cam- 
eron V.  Nelson,  57  Neb.  381.  The  principle  applieil  in 
those  cases  applies  with  equal  force  to  a  parol  promise  to 
convey  to  a  third  party,  because  it  would  be  an  attempt  to 
cn^ate  an  express  trust  by  parol  and  would  contravene  the 
j)rovisions  of  section  3,  supra.  Such  is  the  holding  of  the 
courts  of  other  states,  under  statutory  provisions  similar 
to  those  quoted.  Among  the  cases  adhering  to  such  rule 
are  the  following:  Shaffer  v.  Huntington,  53  Mich.  310; 
Randall  v.  Constans,  33  Minn.  531;  Fairchild  v.  Rasdalh  9 
Wis.  379;  Parey  t\  American  Ins,  Co.,  56  Wis.  221.  From 
what  has  been  said  it  necessarily  follows,  we  think,  that 
no  express  trust  was  raised  by  the  parol  promise  of  the 
wife  to  carry  out  the  alleged  intention  of  her  husband  as 
to  the  property  in  question. 

Rut,  by  the  express  provisions  of  the  fourth  section, 
trusts  arising  by  implication,  or  by  operation  of  law,  are 
excepted  from  the  operation  of  the  statute.  Both  result- 
ing and  constructive  trusts  obviously  fall  within  the  ex- 
ception. Resulting  trusts  are  such  as  are  presumed  or 
implicHl  from  the  acts  of  the  parties,  as  where  one  man 
pays  the  purchase  price  for  land  and  the  deed  is  taken  in 
the  name  of  another,  it  is  presumed  that  a  tru.st  was  in- 
tended for  the  p(»rson  who  paid  the  money.  Such  trusts 
arise,  result  or  are  implied  from  the  contract  and  rela- 
tions of  the  parties;  the  intention  of  the  parties,  as  mani- 
fest (*d  in  th(»ir  contracts  made  in  good  faith,  is  the  founda- 
tion of  th(^m.  1  Perry,  Trusts  (5th  ed.),  sec.  166.  But, 
the  presumption  arising  from  such  contract  and  relations 
is  not  conclusive,  but  may  be  rebutted  by  evidence  show- 
ing JL  diflferent  intention.     And  where,  as  in  the  present 
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case,  the  intention  of  the  parties  is  clearly  expressed,  there 
is  no  room  for  presumption  or  implication,  consequently 
there  can  be  no  resulting  trust. 

Closely  allied  to  resulting  trusts,  and  frequently  con- 
fused with  them,  are  constructive  trusts.  This  class  of 
trusts  arises  from  actual  or  constructive  fraud  or  imposi- 
tion, committed  by  one  party  on  another.  1  Perry,  Trusts 
(5th  ed.),  sec.  166.  Thus  if  one  person  procures  the  legal 
title  to  property  from  another  by  fraud  or  misrepresen- 
tation, or  by  an  abuse  of  some  influential  or  confidential 
relation  which  he  holds  toward  the  owner  of  the  legal 
title,  obtains  such  title  from  him  upon  more  advantageous 
terms  than  he  could  otherwise  have  obtained  it,  the  law 
constructs  a  trust  in  favor  of  the  party  upon  whom  the 
fraud  or  unposition  has  been  practiced.  Again,  if  a  party 
obtains  the  legal  title  to  property  by  virtue  of  a  con- 
fidential relation,  under  such  circumstances  that  he  ought 
not,  according  to  the  rules  of  equity  and  good  conscience 
as  administered  in  chancery,  hold  and  enjoy  the  benefits; 
out  of  such  circumstances  or  relations,  a  court  of  equity 
will  raise  a  trust  by  construction  and  fasten  it  upon  the 
conscience  of  the  offending  party  and  convert  him  into  a 
trustee  of  the  legal  title.  Thompson  v.  Thompson,  16  Wis. 
94;  McClain  v.  Johnson,  43  Vt.  48;  Hollinshead  v.  Simms, 
51  Cal.  158. 

There  is  little  difficulty  in  applying  the  doctrine  of  con- 
structive trusts  in  cases  of  actual  fraud,  but  it  is  not  al- 
ways easy  to  determine  whether  a  given  transaction  in- 
volves constructive  fraud.  The  general  doctrine  of  the 
courts  is,  that  a  false  representation,  upon  which  fraud 
may  be  predicated,  must  be  of  an  existing  fact,  or  a  fact 
alleged  to  exist  at  the  time,  and  can  not  consist  of  a  mere 
promise  to  be  performed  in  the  future.  Jackson  v.  Cleve- 
land, 15  Mich.  94;  President  and  Trustees  of  Hartsvillc 
University  v.  Hamilton,  34  Ind.  506;  Hiohle  v.  State,  39 
Ind.  352;  State  v.  Prather,  44  Ind.  287;  Adkins  v.  Adkins, 
48  Ind.  12;  Hayes  i\  Biirkam,  51  Ind.  130;  Reagan  t.  Had 
ley,  57  Ind.  509;  WelshbilUg  v.  Dicnhart,  65  Ind.  94;  Burt 
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V.  Bowles,  69  Ind.  1;  Bcthell  v.  Bethell,  92  Ind.  318;  Oal- 
lager  v.  Brunei,  6  Cow.    (N.  Y.)   347;  Johnston  v.  La 
Mottc,  6  Rich.  Eq.  (S.  Car.)  347.     But,  if  the  intention 
not  to  perform  the  promise  be  shown  to  have  existed  at  the 
time  the  promise  was  made,  the  promise  is  fraudulent,^ 
even  in  the  absence  of  confidential  relations  between  the 
parties.   Christy  v.  Sill,  95  Pa.  St.  387;  Brison  v,  Brison, 
75  Cal.  525;  Larmon  v.  Knight,  140  111.  232.    In  the  last 
case  the  court  hold  that  the  existence  of  the  evU  intent 
at  the  time  the  promise  was  made  may  be  inferred  from 
the  failure  to  comply  with  the  promise,  and  that  the 
l)romi8or  may  be  presumed  to  have  intended,  when  he 
made  the  promise,  to  do  what  he  finally  did  do.    In  Neto- 
ton  V.  Taylor,  32  Ohio  St.  399,  it  was  held,  that  where  a 
party   participates  in   bringing  about  the  arrangement, 
induces  the  result  and  takes  in  confidence  what  he  can 
not  retain  without  bad  faith,  he  becomes  a  trustee  by 
virtue  of  his  own  wrongful  acts,  and  the  trust  in  such 
case  may  be  proved  by  parol.    In  Brison  v.  Brison,  supra, 
the  court  held,  not  only  that  a  promise  made  with  the  in- 
tention of  not  performing  it  is  fraudulent,  but  that  the 
violation  by  the  grantee  of  a  promise  to  reconvey,  is  con- 
structively fraudulent  and  gives  rise  to  a  constructive 
trust,  which  may  be  established  by  parol,  if  he  obtains  an 
absolute  dee<i  without  consideration,  by  means  of  a  parol 
agreement  to  reconvey  to  the  grantor  to  whom  he  stands 
in  the  confidential  relation,  cv>en  where  there  he  no  inten- 
tion at  the  time  not  to  perform  the  promise.    In  that  case, 
as  in  this,  the  parties  were  husband  and  wife  and  con- 
siderable stress  is  laid  on  the  confidential  relation  of  the 
parties.    In  holding  that  the  absence  of  an  intention  not 
to  perform  the  promise  when  it  was  made  is  immaterial, 
the  court  went  farther  than  was  necessary  to  a  decision, 
because  the  petition,  as  construed  by  the  court,  shows 
that  the  promise  was  made  without  any  intention  of  per- 
forming it.    But,  in  our  opinion,  the  rule  is  nevertheless 
sound.     A  transaction  of  that  character  involves  more 
than  a  mere  breach  of  contract;  there  is  also  involved  the 


Vol.  69]  SEPTEMBER  TERM,  1903.  751 


Pollard  V.  McKeuuey. 


clement  of  confidence  reposed  by  the  grantor  in  one  upon 
whom  he  had  a  right  to  rely,  and  a  betrayal  of  such  con- 
fidence. 

In  the  present  case  the  parties,  as  before  stated,  were 
husband  and  wife.  The  conveyance  was  made  at  the  so- 
licitation and  instigation  of  the  latter,  during  the  last 
illness  of  her  husband,  when  he  was  both  physically  and 
mentally  weak,  and  under  circumstances  well  calculated 
to  strengthen  the  influence  of  his  wife  over  his  conduct. 
By  virtue  of  her  relationship  and  consequent  influence, 
and,  upon  the  strength  of  her  promise  to  carry  out  his  in- 
tentions with  respect  to  the  property,  the  wife  obtained 
the  legal  title.  Such  agreement  she  not  only  failed  to 
perform,  but  repudiated  by  making  an  entirely  different 
disposition  of  the  land. 

The  rules,  so  far  as  we  have  stated  them,  announced, 
in  Brison  v.  Brison^  Larmon  v.  Knight  and  Newton  v. 
Taylor,  supra,  meet  our  entire  approval,  and,  it  seems  to 
us,  that  any  one  or  more  of  them  applied  to  the  facts  in 
this  case  will  necessarily  impress  a  trust  upon  the  prop- 
erty in  suit.  It  follows,  therefore,  that  the  demurrer 
should  have  been  overruled. 

What  has  been  said  disposes  of  the  question  presented 
by  the  record,  but,  as  the  case  goes  back  for  trial,  it  may 
be  proper  to  anticipate  one  of  the  questions  which  will 
confront  the  trial  court.  It  appears  to  be  assumed  by  the 
plaintiff  that  the  relief  in  this  case  should  be  a  decree  giv- 
ing effect  to  the  intention  of  the  parties  as  shown  by  their 
agreement  at  the  time  of  the  conveyance,  and  to  the  tes- 
tamentary intentions  of  the  grantor.  We  are  aware  of 
authorities  which  seem  to  support  that  assumption,  but 
we  do  not  think  they  should  control  in  view  of  the  sections 
of  the  statute  of  frauds,  supra.  Section  3  explicitly  pro- 
vides that  no  trust  over  or  concerning  land,  or  in  any 
manner  relating  thereto,  may  be  created  by  parol.  It  does 
not  contemplate  the  existence  of  a  right  w^ithout  a  remedy 
but  excludes  the  idea  of  the  existence  of  the  right  unless 
created  in  the  prescribed  manner.    To  carry  out  the  in- 
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tention  of  the  parties  in  this  case  would  be  to  give  effect 
to  a  contract  which  the  sta^tute,  in  express  terms,  declares 
shall  be  ineffective.  IJesides,  it  would  be  giving  effect  to 
the  mere  testamentarj-  intentions  of  the  grantor,  wherea-s 
such  intentions,  except  in  the  case  of  nuncupative  wills, 
to  be  effective  must  be  expressed  in  the  form  of  a  will,  duly 
executed.  Compiled  Statutes,  chapter  23,  section  27  (Anno- 
tated Statutes,  4992).  Moreover,  as  we  have  seen,  the  trui^ 
arises  from  the  actual  or  constructive  fraud  of  the  gran- 
lei*.    The  action  then  is  for  relief  on  the  ground  of  fraud, 

tand  to  compel  the  grantee,  or  those  claiming  under  him, 
to  surrender  that  which  in  equity  and  good  conscience 
they  are  not  permitted  to  retain.  It  might  have  becm 
maintained  by  the  grantor  in  his  lifetime  upon  a  showing 
bringing  the  case  within  the  rules  hereinbefore  stated  and 
approved.    Had  it  been  brought  by  him,  the  relief  granted 

S would  have  hoim  merely  to  place  the  parties  in  statu  qtw. 
Those  claiming  under  him,  it  seems  to  us,  are  entitled  to 
the  same  relief  and  no  other  or  greater.  The  court  may 
well  deprive  the  defendants  of  the  fruits  of-a  fraudulent 
transaction,  and  still  give  force  and  effect  to  the  statute 
of  frauds.  But  if  it  goes  farther  and  carries  out  the  in- 
tentions of  the  parties  as  evidenced  by  their  agreement 
and  the  testamentary  intentions  of  the  grantor  orally  ex- 
pressed, the  statute  of  frauds  and  of  wills  become  dead 
letters,  because  to  carry  out  the  intention  of  the  parties 
to  a  contract  is  to  enforce  it,  and  to  carry  out  testamen- 
tary intentions  is  to  give  eSact  to  a  will.  That,  in  case 
the  contract  or  will  is  not  in  writing,  would  be  to  do  the 
very  thing  the  statute  says  may  not  be  done.  If  we  are 
right  thus  far,  it  follows  that  the  relief  in  this  case  should 
be  limited  to  a  cancelation  of  the  conveyances  whereby  the 
wife  acquired  her  husband's  title  to  the  land. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  be  reversc^d,  and  the  cause  remanded  for  fui> 
ther  proceedings  according  to  law. 

Glanville  and  Barnes,  CC,  concur. 


\, 
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By  the  Court:  For  the  reasons  stated  in  the  foref»:oinj» 
opinion,  the  decree  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  procc*edings  acconling  to 
law. 

Revkksei). 

The  foUoAving  ojjinion  on  rehearing  was  filed  October 
20, 1904.    Judgment  of  reversal  adhered  to: 

Trust:   Dec:ree.    A  decree  establishing  a  constructive  trust  should  not 
.    be  limited  to  a  cancelation  of  the  conveyance  whereby  the  con- 
structive trustee  acquired  title  to  the  land;   the  trust  should  be 
ascertained  and  enforced. 

Sedgwick,  J. 

It  appearing  on  the  motion  for  rehearing  that  the  com- 
missioner in  his  opinion  had  announced  a  rule  for  the 
guidance  of  the  lower  court  which  is  not  indicatc^d  in  the 
syllabus,  a  reargument  was  had  before  the  commission, 
one  of  the  prc^sent  members  of  the  court  having  been  upon 
the  commission  and  heard  the  reargument.  We  are  sat- 
isfie'l  with  the  result  on  the  form(»r  hearing  reversing  the 
decision  of  the  lower  court  upon  the  principles  stated  in 
the  syllabus.  The  statement,  how(*ver,  in  the  opinion  that 
"the  relief  in  this  case  should  be  limited  to  a  cancelation 
of  the  conveyance  whereby  the  wife  acquired  her  hus- 
band's title  to  the  land,"  we  think  is  erroneous.  If  the 
allegations  of  the  petition  are  true,  the  decedent,  Samuel 
Pollard,  intended  and  proposed  to  convey  the  land  in 
question  to  the  plaintitT  subject  to  the  life  estate^  of  the 
defendant,  Mary  Jane  Pollard,  and  also  subject  to  the 
payment  of  the  debts  of  the  decedent.  The  allegations  of 
the  petition  are  sufficient  to  show  a  constructive  trust  in 
favor  of  the  plaintiff,  and,  if  upon  the  trial  these  allega- 
tions are  sustained  by  the  evidence,  the  trust  should  be 
ascertained  and  enforced. 

The  cause  is  therefore  remanded  for  further  proceed- 
ings in  accordance  with  the  opinion  as  herein  modified. 

Rbveesed. 
51 
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OUOM    IIOOKEli   V.    Ck)NTINKNTAL    INSLUANCE    COMPANY    OF 

THE  City  of  New  York. 

Filed  SEPrEMBEB  17,  1903.     No.  12,955. 

1.  Insurance:    Default.     The  policy  sued  upon  provided  for  suspen- 

sion of  the  insurance  during  the  time  any  premium  note  re- 
mained overdue  and  unpaid;  a  loss  occurred  while  plaintiff  was 
in  default  of  payment  of  his  first  premium  note;  the  note  named 
the  agent  as  payee,  but  was  owned  by  insurer.  Held,  That  plain- 
tiff's default,  unless  waived,  suspended  his  insurance. 

2.  Verdict:    Evidence.     Plain tift  pleaded  a  contract  for  an  extension 

of  time  in  which  to  pay  his  matured  premium  note  to  a  date  be- 
yond that  of  the  loss,  also,  a  waiver  by  receipt  of  payment  after 
notice  of  plaintiff's  loss  under  the  policy.  Held,  That  a  verdict 
against  the  plaintiff  is  supported  by  the  evidence. 

3.  Error.    Record  examined,  and  held  to  show  ifo  error. 

EuitoR  to  the  district  court  for  Stanton  county :  Guy  T. 
(iRaves,  District  Judge.    Affirmed. 

William  W.  Young  and  O.  A,  Eherly^  for  plaintiff  in 
(Tror. 

John  A,  bJhrhanlt^  contra. 

Olanvillb,  C. 

Odom  Hooker  was  plaintiff  in  the  court  below,  and  has 
brought  this  cause  b(»fore  us  on  a  petition  in  error,  seeking 
to  reverse  th(»  judgnic^nt  of  the  district  court  for  Stanton 
county,  rendennl  against  him  in  his  action  upon  an  insur- 
ance i)olicy  for  the  value  of  stock  killed  by  lightning.  The 
parties  will  ho  designated  herein  as  plaintiff  and  defend- 
ant, as  they  stood  in  the  trial  court.  Before  considering 
the  merits  of  t\w  case,  it  is  necessary  to  decide  one  prelim- 
inary question. 

Plaintiff  assigns  error  for  the  giving  of  certiiin  instruc- 
tions by  th(»  court  to  the  jury,  and  after  filing  his  petition 
in  error  with  the  record  and  his  briefs,  he  was  met  by  the 
contention  that  the  record  did  not  show  exceptions  to  the 
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instructions  complained  of,  whereupon  he  applied  to  the 
district  court  for  an  order  noting  his  exceptions.  A  hear- 
ing was  had  before  the  trial  court,  and  the  court  made  the 
following  findings  and  order : 

"Upon  due  consideration,  the  court  doth  find  that  the 
allegations  and  statements  in  plaintiff's  motion  and  appli- 
cation filed  herein  are  true.  The  court  doth  furth(T  find 
that  the  plaintiff  having  failed  to  make  record  of  his  ex- 
ceptions, either  by  marginal  notations  in  writing  upon  the 
original  instructions  of  the  court  or  by  reducing  the  same 
to  writing  and  filing  the  same  in  said  cause,  he  is  not  now 
entitled  to  the  entry  of  said  order  nunc  pro  tunc,  and  the 
same  is,  therefore,  denied  and  refused." 

These  findings  of  the  court  are,  in  effect,  that  the  plain- 
tiff at  the  time  of  the  giving  of  the  instructions  in  question, 
then  and  there,  duly  excepted  to  each  and  every  one  of 
them,  and  that  by  the  ruling  of  the  court  such  exceptions 
were  not  allowed  to  be  noted  or  ent(*red  upon  the  instruc- 
tions, until  after  the  verdict  of  the  jury  had  been  returned. 
These  findings  of  the  court,  made  a  part  of  its  record  in  the 
case,  are  sufficient  to  entitle  the  plaintiff  to  an  examina- 
tion of  the  instructions  complained  of;  the  instructions 
being  "duly  excepted  to''  at  the  time  the  same  were  given 
to  the  jury  and  the  above  findings  being  a  sufficient  record 
to  show  that  the  exceptions  were  properly  taken. 

The  policy  sued  upon  was  issued  by  the  defendant  to 
the  plaintiff,  November  17,  1899,  insuring  him  to  the  ag- 
gregate amount  of  f  1,400  against  loss  of  property  by  fire 
or  lightning,  and  in  consideration  for  the  policy,  the  plain- 
tiff gave  an  instalment  note  to  the  defendant  for  $14.80, 
payable  in  instalments  of  eleven  and  20-100  dollars  an- 
nually, without  interest,  the  first  instalment  being  due 
December  1,  1900,  and  also  gave  his  note  for  $11.20,  with- 
out interest,  due  March  1,  1900,  of  which,  the  following  is 
a  copy : 
"111.20.  Stanton,  Neb.,  Nov.  8,  1899. 

"For  value  received,  promise  to  pay  to  F.  A.  Frost,  or 
order,  eleven  and  20-100  dollars,  on  or  before  the  first  day 
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of  Slarch,  1900,  with  interest  at per  cent,  per  annnm 

(bein^  first  payment  for  policy  of  insurance  based  upon 
application  made  this  day  to  the  Continental  Insurance 
Company  of  N(^\v  York).  This  note  shall  not  be  valid 
unless  said  policy  is  issued  by  the  company. 

"And  it  is  hereby  agreed  that,  in  case  of  nonpayment  of 
this  note  at  maturity,  this  company  shall  not  be  liable  for 
loss  during  such  default,  and  the  policy  for  which  this  note 
is  giv<»n  shall  lapse  until  payment  is  made  to  this  com- 
pany at  its  western  department  in  Chicago,  111.,  and  in  the 
ev(*nt  of  nonsettlement  for  time  expired,  as  per  terms  in 
contract,  the  whole  amount  of  note  may  be  declared 
earn<Ml,  due  and  payable,  and  may  be  collected  by  law.  This 
note  is  giv(*n  to  secure  payment  of  a  part  of  the  premium 
for  a  policy  of  insurance.  In  case  of  loss  under  said 
policy  this  note  shall  immediately  bei'ome  due  and  pay- 
able, and  may  be  deducted  from  the  amount  of  said  loss. 
If  transferred  either  before  or  after  maturity,  by  the  com- 
pany, it  is  agre(Hl  this  note  shall  be  subject  to  all  defenses 
as  if  owned  by  the  company  hereto  named. 

"Odom  Hooker.'^ 

This  note  was  not  paid  at  maturity,  and  while  it  re- 
niainc^d  overdue  and  unpaid,  the  loss  in  question  occurred. 
The  policy  sued  upon  contains  the  following  provisions: 

"P.ut  it  is  expressly  agreed  that  this  company  shall  not 
be  liable  for  any  loss  or  damage  that  may  occur  to  the 
property  herein  mentioned,  while  any  promissory  note  or 
obligation,  or  part  thereof  given  for- the  premium  remains 
past  due  and  unpaid. 

"The  company  may  collect  by  suit  or  otherwise,  the 
premium  note  or  notes,  and  a  receipt  from  the  oflBce  of  the 
company  must  be  received  by  the  assured  before  there  can 
be  a  revival  of  the  policy,  which  shall  in  no  event  carry  the 
insurance  beyond  the  original  term.*' 

The  note  copied  above,  although  on  its  face  made  pay- 
able to  an  agent,  is  a  note  given  for  part  of  the  premium 
for  plaintiff's  policy,  and  by  the  dealings  of  the  parties, 
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and  we  think  by  the  pleadings,  has  been  considered  and 
treated  as,  and  in  fact  at  all  times  it  was  the  properly 
of  the  defendant,  and  the  plaintiff  alleges  a  contract  to 
extend  the  time  of  its  payment  made  with  the  said  Frost, 
and  assented  to  by  defendant,  through  its  agent,  and  claims 
payment  of  the  same  to  the  defendant,  by  payment  to  the 
said  Frost,  and,  we  think,  the  note  is  one  a  default  in  pay- 
ment of  which  would  under  its  terms  and  the  terms  of 
the  policy  suspend  the  insurance  during  the  time  it  re- 
mained overdue  and  unpaid. 

Plaintiff's  attorney  took  pains  to  bring  out  with  (mh- 
pha^is  upon  cross-examination,  evidence  that  Frost  IhOc! 
this  note  for  collection  at  the  time  a  contract  for  extc^nsion ' 
is  claimed  to  have  been  made,  and  at  the  time  the  note  was 
paid,  and  his  letter  to  the  defendant  under  date  of  July 
20,  1900,  acknowledged  by  plaintiff,  and  introduced  in 
evidence,  is  in  part  as  follows : 

"I  also  acknowledge  recc  ipt  of  a  letter  from  your  com 
pany  bearing  date  June  23d,  inclosing  for  me  J11.20  which 
I  had  paid  upon  the  first  instalment  note  given  under  said 
policy  to  your  agent,  F.  A.  Frost,  at  Stanton,  Nebraska, 
who  held  the  same  for  collection  and  who  collected  the 
same  from  me  with  a  full  knowledge  of  the  destruction  of 
said  property  by  lightning  and  surrendered  said  note  to 
me  at  the  time  of  payment.  Early  of  the  same  week  that 
my  property  was  destroyed  by  lightning,  your  agent,  Mr. 
Frost,  came  to  my  home  in  Stanton  county  for  the  pur- 
pose of  collecting  this  note.  I  did  not  have  the  mon(»y  at 
that  time  to  pay  the  note,  and  told  him  that  I  would  haul 
some  hogs  to  town  on  Saturday  of  that  week,  or  the  fol- 
lowing Monday,  for  tat*  purpose  of  paying  sjiid  note,  and 
he  stated  to  me  at  the  time  that  it  would  be  all  right,  and 
that  you  would  wait  upon  me  until  that  time.  On  the 
following  Monday,  June  11,  I  did  as  I  agreed  with  3Ir. 
Frost,  hauled  my  hogs  to  town  and  paid  the  note  in  ques- 
tion after  having  told  him  of  the  destruction  of  said  prop- 
erty by  lightning." 

It  seems  that  the  agent  Frost,  in  company  with  one 
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Evans,  a  special  agent  of  the  defendant,  called  on  plaintiff 
at  his  farm  early  in  June,  and  urgtMl  payment  of,this  note 
tlien  thrcH*  months  past  due,  that  the  note  was  not  paid, 
hut  plaintiff  promis^l  to  pay  it  soon;  that  Sunday  morn- 
ing, June  10,  three  of  plaintiff's  horses  were  found  dead, 
killcHl  by  lightning;  that  he  calUnl  on  the  agent  Frost  Mon- 
day evening,  and  paid  the  face  of  this  note  to  him  and 
received  the  note.  There  is  some  conflict  in  the  evidence, 
as  to  what  took  place  at  the  interview  on  the  farm.  Plain- 
tiff  on  direct  examination  stated: 

"He  (Evans)  said  he  came  there  for  the  purpose  of 
scH'ing  me  about  the  insurance  note  to  the  Continental  In- 
surance Company.  I  told  him  I  didn't  have  the  money 
liglit  th(»n  to  pay  it,  but  if  he  would  extend  the  time  till 
Saturday  or  Mcuiday,  and  Mr.  Evans  or  whatever  his 
name  is,  I  can't  i-emember,  he  said  all  right,  and  I  went 
and  sold  s(uue  hogs,  I  went  to  Mr.  Frost  and  told  him  I'd 
sold  and  Td  pay  him  the  money  and  he  said  that  would 
be  all  right." 

On  cross-examination,  he  declined  to  swear  that  the 
agent  did  not  tell  him  his  policy  would  be  in  abeyance 
and  that  he  had  no  insurance  until  his  note  was  paid,  and 
when  asked,  "Now  they  said  they'd  wait  till  Monday?'^ 
he  answered,  "Wait  till  Saturday;  I  told  him  I'd  come  and 
l)ay  it."  Roth  agents  say  he  promised  to  pay  the  note 
Saturday,  but  deny  saying  it  was  all  right,  or  giving  any 
extension  of  time.  Again  plaintiff  and  one  witness  insist 
that  plaintiff  informed  the  agent  Frost  of  his  loss  before 
he  paid  his  note.  This  is  denied  by  Frost.  These  are 
practically  all  the  disputes  between  the  parties  as  to  the 
facts  involved. 

Plaintiff  contends  that  his  note,  overdue  at  the  time  of 
the  loss,  was  given  to  Frost,  and  that  the  defendant  com- 
pany had  no  interest  therein,  and  that  under  the  holdipgs 
of  the  court  in  L'nion  lAfc  Ins.  Co.  v.  Parker,  66  Neb.  395, 
and  Pythian  Life  Ass'n  v.  Preston,  47  Neb.  374,  379,  his 
policy  was  not  suspended  because  of  the  nonpayment  of 
this  note.    In  the  case  before  us,  no  contract  allowing  this 
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note  or  the  payment  represented  thereby,  to  become  the 
property  of,  or  retained  by,  the  agenjt  was  pleaded  or 
proved,  and  the  note  at  all  times  has  been  recognized  as 
the  property  of  the  defendant.  The  plaintiff  at  first  swore 
that  he  had  given  the  note  to  the  company,  though  after- 
wards changed  his  statement  in  that  regard,  and  said  he 
had  given  it  to  Mr.  Frost.  It  was  explained  by  the  agent 
why  his  name  was  inserted  in  the  note.  Mr.  Frost  did  not 
write  and  issne  such  policies  as  plaintiff's,  and  the  appli- 
cation therefor  was  taken  by  a  traveling  agent,  Johnson, 
•md  he,  Frost,  took  this  note  in  this  form,  it  seems,  to  show 
his  connection  with  the  matter.  In  the  Parker  case  above 
r(*ferred  to,  the  agent  had  a  right  to  all  of  the  first  pay- 
ment, and  took  a  note  therefor,  payable  to  himself,  and 
sold  it,  the  proceeds  belonging  to  him.  The  insurer  rec- 
ofj^nizod  the  title  of  the  indorsee,  and  bought  the  note  after 
the  loss  occurred. 

In  the  Preston  case  cited,  the  contract  with  the  agent 
who  took  the  note  which  was  unpaid  at  the  time  of  the 
loss  provided:  "The  compensation  allowed  said  pai*ty  of 
the  second  part  (the  agent)  for  his  services  rendered  under 
the  terms  of  this  contract  shall  be  100  per  cent,  of  the 
membership  fee  or  advance  premium  adopted  by  the  party 
of  the  first  part  and  collected  by  the  party  of  the  second 
part."    It  was  held  : 

"That  the  association  had  surrendered  the  right  to  any 
further  control  or  direction  of  the  collection  of  the  fees 
and  advance  premiums" ;  and 

"That  if  he  (the  agent)  extended  credit  it  was  not  for 
the  company  but  for  himself." 

Those  cases  are  easily  distinguished  from  the  one  before 
us,  and  their  reasoning  does  not  apply  to  the  facts  herein. 
This  case,  so  far  as  this  element  of  it  is  concerned,  is  gov- 
erned, we  think,  by  Phenix  Ins.  Go.  v.  Bachelder,  32  Neb. 
490,  a  c,  89  Neb.  95,  and  Home  Fire  Ins.  Co.  v.  Oarbacz, 
48  Neb.  827,  and  the  jury  having  found  against  the  plain- 
tiff on  the  disputed  questions  of  fact,  judgment  on  the 
verdict  will  be  sustained,  unless  error  is  found  in  the  in^ 
struction  or  rulings  at  the  trial* 
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PlaintifiF  makes  special  complaint  of  instructions  No.  2 
and  No.  6,  because  No.  2  instructs : 

"That  the  burden  is  upon  the  plaintifiF,  and  it  is  for  him 
to  proveevery  material  allegation  contained  in  said  peti- 
tion by  a  preponderance  of  the  evidence." 

And  No.  6  requires  the  jury,  in  order  to  justify  a  verdict 
for  plaintiff,  to  believe  "that  the  horses  killed  were  covered 
by  the  policy." 

He  insists  that  these  taken  together  may  have  misled  the 
jury  to  his  prejudice,  because  his  petition  alleges  that  the 
horses  killed  were  owned  by  him  at  the  time  the  policy  was 
Issued,  and  the  proof  shows  that  they  were  bought  after- 
wards; and  that  while  such  allegation  of  ownei'ship  was 
immaterial,  yet  the 'jury  may  not  so  have  understood. 
There  is  no  merit  in  this  contention.  The  instruction  is 
correct  as  given,  for  the  court  by  its  first  instruction  stated 
the  issues  by  recital  of  the  material  allegations  and  did 
iiot  iT>clude  the  allegation  of  such  ownership;  and  further- 
more, if  plaintiff  wanted  a  more  explicit  statement  of  the 
(ssu(»s,  he  should  have  asked  an  appropriate  instruction 
for  that  purpose,  which  he  failed  to  do. 

Again,  the  court,  by  several  other  instructions,  narrowed 
the  inquiry  to  the  real  issue  between  the  parties  and  di- 
rected a  verdict  for  the  plaintiff  upon  a  finding  in  his 
favor  as  to  those  issues ;  that  is  if  the  jury  found  the  time 
of  payment  of  the  note  involved  had  been  extended  to  the 
day  when  it  was  paid,  or  that  the  forfeiture  had  been 
waived  by  receipt  of  payment  with  knowledge  of  the  loss. 

Plaintiff  contends  that  the  court  erred  in  refusing  in- 
structions No.  1  and  No.  4,  asked  by  the  plaintiff.  In- 
structicm  No.  4  so  asked  is  somewhat  lengthy,  and  we  will 
not  copy  the  same,  but  hold  that  it  would  have  been  error 
feu*  the  court  to  give  it  for  two  reasons;  first,  by  this  in- 
itruction  the  jury  would  have  been  allowed  to  find  for  the 
plaintiff  in  a  greater  sum  than  the  insurance  upon  the 
property  lost.  The  policy  is  severable  as  to  the  amount 
of  in^tifance  on  separate  classes  of  property,  and  is  for 
1200  OM  horsesy  mules  and  colts,  and  thia  mstruction  would 
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authorize  a  verdict  for  the  total  valne  of  property  lost, 
which  proof  shows  to  be  f 240. 

Again,  it  is  to  the  effect  that  if  the  defendant  did  not  at 
once,  upon  notice  of  the  loss,  and  nonpayment  of  the 
$11.20  note,  cancel  the  policy  and  notify  the  plaintiff  of 
its  forfeiture,  and  offer  to  return  the  instalment  note  in  its 
possession,  this  would  be  a  waiver  of  the  forfeiture  or  sus- 
pension clause  of  the  policy,  and  render  the  defendant  lia- 
ble. That  is  not  the  law,  as  the  policy,  by  the  nonpayment 
of  a  premium  note,  was  suspended  and  not  forfeited  as  a 
whole,  and  could  be  reinstated  by  payment  of  premium, 
notwithstanding  a  dispute  had  arisen  between  insurer  and 
insured  as  to  liability  for  the  loss  involved  herein. 

Instruction  No.  1  asked  by  the  plaintiff  would  have  been 
erroneous,  for  the  first  objection  above  stated  to  instruc- 
tion No.  4,  that  is,  that  it  would  have  allowed  a  recovery 
in  excess  of  the  amount  of  the  insurance.  It  is  also  objec- 
tionable because  it  appears  to  require  a  verdict  for  the 
plaintiff  if  the  time  of  payment  of  the  note  in  question 
had  been  extended  until  "June  9,  or  11,  and  that  plaintiff, 
then  and  there,  at  the  time  of  the  extension  agreed  to  pay 
the  same  on  one  of  said  dates."  This  would  have  been 
wrong ;  an  extension  of  payment  to  June  9  would  not  make 
defendant  liable  for  a  loss  occurring  on  June  10. 

There  are  some  assignments  of  error  based  upon  rulings 
of  the  court  on  admission  and  rejection  of  evidence.  With- 
out reviewing  the  record  at  length  on  these  assignments, 
we  will  say  we  have  examined  it  carefully  and  find  no  error 
in  these  regards. 

Plaintiff's  cause  was  fairly  submitted  to  the  jury,  the 
evidence  sustains  the  verdict,  the  verdict  and  judgment  are 
not  contrary  to  law,  and  we  find  no  error  in  the  record. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Barnes  and  Albert,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmbd. 
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John  M.  Kreader  v.  City  op  Fremont. 

Fii^D  SEPTBMBOt  17,  1903.    No.  13,0914 

Xunicipal  Cotporation:  Liability:  Fees.  Fees  of  officers  and  wit- 
nesses for  services  rendered  in  a  prosecution  for  the  violation 
of  an  ordinance  of  a  city,  eitlier  In  police  court  or  in  district 
court  upon  appeal,  can  not  be  collected  from  such  city,  unless  their 
payment  by  the  city  is  required  by  statute  or  by  ordinance  au- 
thorized by  statute. 

Error  to  the  district  court  for  Dodge  county:     OoN- 
RAi)  UOLI.ENBECK,  DISTRICT  JuDGB.    Affirmed. 

Conrtright  &  Sidtier  and  (?.  G.  Martin^  for  plaintifiF  in 
(*iTor. 

K.  F.  Oray  and  C.  E.  Abbott,  contra. 

Glanvillb,  C. 

The  defendant  in  error  is  the  sheriff  of  Dodge  county, 
and,  as  such,  served  papers  in  a  case  pending  in  the  dis- 
trict court  for  that  county,  wherein  a  certain  defendant 
was  being  prosocutiMl  for  the  violation  of  an  ordinance  of 
the  defendant  city,  the  (*ase  being  there  upon  appeal  from 
police  court.  He  also  took  assignments  of  certain  fees 
claimed  by  the  clerk  of  the  district  court,  sundry  wit- 
nesses who  had  appearcnl  for  the  prosecution  in  the  police 
court  and  in  said  district  court,  and  the  fees  of  the  police 
judge  of  defendant  city,  all  these  fees  being  claimed  in  con- 
nection with  the  same  prosecution.  He  filed  his  claim 
with  the  city  council,  and,  upon  its  disallowance,  ap- 
pealed to  the  district  court  where  issues  were  joined,  and 
trial  proceeded  through  the  introduction  of  evidence  on 
behalf  of  the  plaintiff  in  error;  whereupon  the  court  in- 
structed a  verdict  for  the  defendant  in  error,  and  the  case 
is  before  us  upon  such  assignments  requiring  us  to  pass 
upon  the  correctness  of  such  instruction. 

The  only  question  necessary  for  us  to  pass  upon  is  the 
one  touching  the  liability  of  the  defendant  city  for  the 
payment  of  these  fees,  or  any  of  them. 
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It  is  the  law  of  this  state  that  such  prosecutions  are 
criminal  actions,  and  must  be  carried  on  in  the  name  of 
the  state;  any  fines  collected  as  a  result  of  such  prosecu- 
tions go  to  the  school  fund,  and  the  city,  for  the  violation 
of  whc^e  ordinances  the  state  is  prosecuting,  is  not  a  party 
to  the  action. 

No  statutory  provisions  have  been  called  to  our  atten- 
tion,  and,  in  fact,  none  exist  in  this  state,  fixing  a  liability 
for  such  fees  ^s  are  herein  sued  for  upon  the  municipality 
whose  ordinance  forms  the  basis  of  the  prosecution. 

It  is  a  well  known  proposition  qf  law,  too  thoroughly 
established  to  require  argument  or  citation  of  authorities, 
that,  unless  provision  is  made  by  statute  for  the  compen- 
sation of  members  of  society  and  public  officers  who  are 
required  to  perform  duties  in  assisting  the  state  to  main- 
tain order  and  prosecute  violators  of  its  laws,  they  may 
not  demand  compensation  for  such  services ;  that  as  mem- 
bers of  society  this  duty  may  be  placed  upon  them  with- 
out compensation,  and  as  public  officers,  if  the  duty  is 
required  and  no  compensation  fixed  by  law  therefor  with 
provision  made  for  its  payment,  the  fees  or  salaries  al- 
lowed such  officers  in  other  respects  are  supposed  to  be 
their  compensation  for  such  services  rendered. 

Such  being  the  law,  and  there  being  no  statutory  liabil- 
ity fixed  upon  the  defendant  city,  it  follows  that  the  judg- 
ment of  the  district  court  is  right  and  should  be  affirmed. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  afiSrmed. 

Barnes  and  Albert,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Tharles  Tieuxan,  appefj^ant,  v.  Miller  &  Leith  et  al., 

appellees. 

Filed  Septembeb  17,  1903.     No.  13,058. 

1.  Homestead  Entry:  Jurisdiction.  The  courts  of  this  state  have  no 
Jurisdiction  to  try  and  determine  the  validity  of  homestead  en- 
tries duly  allowed  by  the  officers  of  the  land  department  of  the 
general  government 

\  :    Injunction:    Lessee.     A  party  entering  public  lands  as  a 

homestead  is  entitled  to  the  possession  thereof  and  can  not  he 
enjoined  from  exercising  his  right  of  possession  by  one  who  with- ' 
out  right  held  a  prior  possession.     A  lease  of  the  land  by  the 
homesteader  gives  the  lessee  a  like  right  of  possession. 

Appeal  from  the  district  court  for  Box  Butte  county: 
James  J.  Harrington,  District  Jidge.    Affirmed. 

R.  C.  Kolcmatiy  for  appellant. 

William  Mitchelh  contra. 

DUFPIE,  C. 

This  action  was  brought  by  the  appellant,  praying  an 
injunction  against  the  appellees  enjoining  them  from  bs^- 
serting  any  exclusive  control  over  numerous  tracts  of  land 
claimed  by  tti(*  appellant  to  be  government  land,  and  from 
fencing  the  same  or  from  driving  the  stock  of  plaintifT 
from  said  land.  As  we  understand  the  record,  twenty- 
nine  homestead  entries  were  made  upon  the  lands  in  ques- 
tion, and  duplicate  receipts  were  issued  to  the  parties  by 
the  r(H*eiver  of  the  United  States  land  office  at  Alliance. 
MilltT  &  Leith  claim  to  have  leased  the  lands  embraced  in 
most  of  thes(*  homc^stead  entries,  and  are  about  to  fence 
in  the  same  and  take  exclusive  possession  thereof.  It  is 
alleged  that  these  entries  are  fraudulent,  that  Miller  & 
Leith  furnishiHl  the  money  to  pay  the  land  office  fees,  and 
also  paid  the  entrymen  certain  sums  for  making  said  en- 
tries, which  it  is  charged  were  made  for  the  benefit  of 
Miller  &  Leith;  that  the  entries  are  a  fraud  upon  the  gov- 
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eminent  and  were  made  for  the  sole  purpose  of  giving 
Miller  &  Leith  a  claim  of  right  to  the  lands  under  which 
they  are  about  to  take  exclusive  possession  thereof  and  to 
exclude  the  appellant  therefrom,  he  having  occupied  a 
large  portion  of  the  lands  with  his  herd  of  cattle  for  many 
years  prior  to  the  commencement  of  this  action.  The  de- 
fendants filed  a  demurrer  to  the  petition  which  was  over- 
ruled— ^judge  Harrington  sitting  in  the  case.  Thereupon 
defendants  filed  a  motion  to  dissolve  the  temporary  in- 
junction issued  in  the  case,  and,  upon  a  hearing,  the  mo- 
tion to  dissolve  was  overruled  and  the  temporary  injunc- 
tion continued.  The  hearing  on  this  motion  was  before 
judge  Harrington.  At  the  next  regular  term  of  court,  at 
which  judge  Westover  presided,  the  plaintiff  and  appel- 
lant obtained  leave  to  file  a  supplemental  petition  and 
thereupon  a  demurrer  was  interposed  to  the  petition  and 
supplemental  petition  which  was  sustained  by  the  court, 
and  the  plaintiff  refusing  to  amend  or  further  plead,  the 
injunction  was  dissolved  and  the  plaintiff's  i>etition  dis- 
missed. From  this  order  the  plaintiff  has  appealed  to  this 
court.  The  sufficiency  of  the  petition  being  questioned 
both  by  demurrer  and  on  motion  to  dissolve  the  temi>orary 
injunction  issued  thereon,  and  held  sufficient  by  judge 
Harrington,  it  is  now  insisted  that  its  sufficiency  must 
be  accepted  as  the  law  of  the  case  and  that  judgt^  West- 
over  on  the  final  trial  was  bound  by  these  rulings. 

In  Marvin  v.  Welder y  31  Neb.  774,  it  was  held  that 
where  the  sufficiency  of  the  petition  was  put  in  question 
by  a  demurrer  interposed  thereto,  and  the  demurrer  over- 
ruled and  leave  given  to  the  defendant  to  answer,  which 
he  did,  that  it  was  error  for  another  judge  of  the  same  dis- 
trict to  sustain  an  objection  to  the  introduction  of  any 
evidence  on  the  ground  that  the  petition  failed  to  state  a 
cause  of  action. 

In  Kleckner  v,  Turk,  45  Neb.  176,  a  demurrer  was  inter- 
posed to  a  petition  and  overrule '1,  whereupon  the  defend- 
ant filed  answer.  The  trial  was  had  before  another  judge 
of  the  same  district  and  after  the  reception  of  the  evidence 
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the  judge  instructed  the  jury  to  return  a  verdict  for  the 
defendant  for  the  reason  that  the  pleadings,  evidence  and 
law  would  not  sustain  a  different  verdict.  It  was  held 
that  no  error  was  committed,  the  reason  given  being  that 
another  element  entered  into  the  consideration  of  the  case, 
namely,  the  evidence. 

In  Perry  v.  Baker,  61  Neb.  841,  it  was  held  that  a  judg- 
ment for  defendant  upon  sufficient  pleadings  and  evidence 
will  not  be  reversed  because  another  judge  of  the  same 
court  had,  before  the  trial,  sustained  a  general  demurrer 
to  the  answer,  the  answer  having  been  amended  by  leave 
of  court  after  ruling  on  the  demurrer,  and  this  is  the  rule 
although  no  evidence  is  offered  on  the  trial  sustaining  the 
allegation  brought  into  the  answer  by  such  amendment. 
In  the  body  of  the  opinion  it  is  said : 

"If  a  judge  makes  an  erroneous  ruling  and  afterwards 
in  the  trial  of  the  case,  with  more  exhaustive  investigation 
of  the  question,  finds  his  first  ruling  is  i^Tong,  he  should 
not  be  bound  by  it.  The  principle  of  res  adjudicata  does 
not  apply.  The  first  ruling  does  not  become  the  law  of 
the  case  so  as  to  bind  the  court  in  the  further  proceedings 
therein.  The  court  remains  the  same  whether  the  per- 
sonnel changes  or  not.  So  far  as  a  different  rule  was 
announced  in  Marvin  v.  Weider,  supra,  that  case  ought  to 
be  overruled." 

We  conclude  therefore  from  an  examination  of  these 
authorities  that  where  there  are  two  or  more  judges  of  a 
district  and  one  of  them  has  passed  upon  the  sufficiency  of 
the  petition  or  answer,  his  ruling  does  not  become  the  law 
of  the  case  and  bind  another  who  may  be  called  upon  to 
try  the  case  on  its  merits,  and  especially  is  this  the  case 
where,  as  here,  the  pleadings  have  b(?en  changed  and  other 
elements  have  entered  into  the  case.  This  brings  us  to  a 
consideration  of  the  case  on  its  merits.  The  facts  set 
forth  in  the  plaintiff's  petition  and  largely  supported  by 
his  affidavits  offered  in  resistance  of  the  motion  to  dis- 
solve the  injunction,  present  a  case  which,  if  offered  to  the 
proper  tribunal,  would  undoubtedly  justify  it  in  holding 
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that  the  homestead  entries  made  upon  the  land  in  con- 
troversy were  fraudulent  in  character  and  demand  their 
cancelation.  The  trouble  is,  however,  that  no  court,  either 
state  or  federal,  has  jurisdiction  at  this  time  to  investi- 
gate this  question  or  pronounce  judgment  thereon.  As 
said  in  I^ races  v.  Oliver,  3  Okla.  62,  41  Pac.  353: 

"The  title  is  yet  in  the  United  States  and  the  questions 
affecting  the  rights  of  the  several  parties  to  acquire  title 
is  for  the  officers  of  the  land  department  to  deal  with. 
The  courts  will  not  interfere  with  or  attempt  to  determine 
any  question  involved  before  the  land  department  while 
the  title  is,yet  in  the  United  States.  The  courts  will  (mly 
deal  with  the  question  of  yjossession,  and  in  order  to  do 
this  will  look  into  the  record  sufficiently  to  advise  itself 
as  to  the  true  status  of  the  parties  in  that  department. 
Whenever  the  facts  are  undisputed  the  courts  will  apply 
the  law  to  the  status  of  the  parties,  as  justice  may  re- 
quire." 

In  this  case  it  is  shown  that  the  land  in  controversy  has 
been  entered  under  the  homestead  act  and  the  land  offi- 
cers, in  allowing  the  homestead  (^ntry,  arc*  required  to  pass 
upon  the  qualifications  of  the  entrj^men,  and  the  courts 
will  not  inquire  into  or  pass  upon  any  question  of  fact 
properly  belonging  to  the  departnu^nt  while  such  matters 
are  pending  therein.  The  congi'ess  of  the  United  States 
has  placed  the  disposal  of  the  public  lands  with  the  secre- 
tary of  the  interior  under  rules  and  regulations  to  be  es- 
tablished by  his  dc^partment.  Until  the  title  has  passed 
from  the  government  the  courts  will  not  interfere  in  the 
administration  of  the  law  by  the  land  dei)artment. 

In  Marquez  v.  Frisbie,  101  U.  S.  473,  it  is  said: 

"We  have  repeatedly  held  that  the  courts  will  not  in- 
terfere with  the  officers  of  the  government  while  in  the 
discharge  of  their  duties  in  disposing  of  the  public  lands, 
either  by  injunction  or  mandamus,  and  we  think  it  would 
be  quite  as  objectionable  to  permit  a  state  court,  while 
such  a  question  was  under  the  consideration  and  within 
the  control  of  the  executive  departments,  to  take  jurisdic- 
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tion  of  the  case  by  reason  of  their  control  of  the  parties 
concerned,  and  render  decree  in  advance  of  the  action  of 
the  government,  which  would  render  its  patents  a  nullity 
when  issued.  After  the  United  States  has  parted  with  its 
title,  and  the  individual  has  become  vested  with  it,  the 
equities  subject  to  which  he  holds  it  may  be  enforced,  but 
not  b(»fore.^' 

So  long  as  the  homestead  entries  made  by  the  parties 
mentioned  in  appellant's  petition  remain  uncanceled  by 
the  land  department  of  the  United  States,  these  parties 
have  a  right  to  the  possession  of  the  lands  embraced 
within  their  homestead  entry,  and  they  may  lease  such 
lands,  or  such  portion  of  them  as  they  desire,  to  third  par- 
ties, 'i  he  plaintiff  not  having  a  prior  right  acquired  under 
some  1 ;.  w  of  the  Unite<l  States,  can  not  interfere  with  that 
possession  or  dispute  the  right  of  the  homestead  claimant, 
except  by  proceedings  in  the  land  department,  until  title 
has  passed  from  the  United  States,  when  the  land  and  the 
right  thereto  may  become  the  subject  of  inquiry  in  the 
courts.  If  the  homestead  entries  in  question  are  fraudu- 
lent, the  land  department  has  not  only  ample  but  ex- 
clusive jurisdiction  to  deal  with  that  question.  If  the  offi- 
cers of  the  land  department  have  acted  fraudulently  in 
passing  upon  adverse  claims  of  title  to  the  land,  or  if  tiiey 
have  mistaken  the  law  and  given  it  to  one  party  where  the 
law  prop(4'ly  construed  would  award  it  to  another,  then, 
the  courts  may  right  the  fraud  or  correct  the  unlawful 
holding.    As  said  in  Marquez  v.  Frisbie^  supra: 

**The  rule  which  governs  the  courts  in  the  effort  to  cor- 
rect any  error  in  such  decision  has  been  so  repeatedly 
stated  here  as  to  leave  no  room  for  doubt  or  misconstruc- 
tion. That  principle  is,  'that  the  decision  of  the  oflBcers 
of  the  land  d(^)artment,  made  within  the  scope  of  their  au- 
thority, on  questions  of  this  kind,  is  in  general,  conclusive 
everywhere,  except  when  considered  by  way  of  appeal 
within  that  department ;  and  that,  as  to  the  facts  on  which 
their  decision  is  based,  in  the  absence  of  fraud  or  mistake, 
that  decision  is  conclusive  even  in  courts  of  justice,  when 
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the  title  afterwards  comes  in  question.  But  that  in  this 
class  of  cases,  as  in  all  others,  there  exists  in  the  courts 
of  equity  the  jurisdiction  t6  correct  mistakes,  to  relieve 
against  frauds  and  impositions,  and  in  cases  where  it  is 
clear  that  these  officers  have,  by  a  mistake  of  the  law, 
given  to  one  man  the  land  which,  on  the  undisputed  facts, 
belonged  to  another,  to  give  appropriate  relief.'  " 

These  principles  were  fully  discussed  in  Smiley  v. 
SampHOiij  1  Neb.  56,  and  Morton  v.  Green,  2  Neb.  441. 
There  is  a  class  of  cases  of  which  the  courts  take  jurisdic- 
tion to  protect  and  preserve  the  possessory  rights  of  par- 
ties who  have  entered  upon  government  land  and  who  cau 
connect  themselves  with  the  land  by  some  color  of  title  or 
possessory  claim  or  right  under  some  statute  of  the  Uuited 
States  with  a  view  of  entering  it  as  a  homestead  or  pre- 
emption claim.  Where  two  parties  claim  such  right  of 
possession,  the  courts  will  interfere  to  protect  the  party 
whose  right  was  first  acquired,  and  while  the  question  of 
priority  between  the  parties  is  being  determined  by  the 
land  department  of  the  general  government.  Could  the 
plaintiff  in  this  action  show  that  he  was  in  possesslcm  of 
this  land  under  any  claim  of  homestead  or  preemption,  or 
any  other  right  growing  out  of  our  public  land  laws,  the 
court  would  protect  his  possession  until  the  land  depart- 
ment of  the  general  government  examined  the  case  and 
determined  that  such  possession  was  subordinate  to  that 
of  the  party  seeking  to  oust  him.  But  the  facts  in  this 
case  are  the  reverse  of  what  is  necessary  to  give  the  court 
jurisdiction.  Plaintiff,  Avithout  claim  of  right  to  the  land, 
is  seeking  to  enjoin  those  who  claim  under  a  homest(uid 
entry  made  at  the  proper  land  office  of  the  United  States 
from  taking  possession,  and  is  asking  the  court  to  usurp 
the  exclusive  jurisdiction  of  the  land  department  by  de- 
claring fraudulent  and  void  homestead  entries  allowed  by 
that  department.  This,  the  court  has  not  power  to  do. 
The  judgment  of  the  district  court  was  right  and  we  rec- 
ommend that  it  be  affirmed. 

Pound  and  Kirkpatrick,  CC,  concur. 
52 
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By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

A.FFIUMED. 


Oharlbs  Waneoek  y.  Mary  Kbatkt. 

Fdjed  SBFTEMBra  17,  190S.    No.  13,137. 

1.  Xarriage  Contract.     Where  upon  an  a^Teement  of  marriage  the 

parties  expressly  agree  that  the  ceremony  shall  he  celebrated  in 
accordance  with  the  rules  and  customs  of  a  particular  religion 
and  church,  such  rules  and  customs  become  a  part  of  the  con- 
tract and  binding  upon  the  parties. 

2.  Aetion  for  Breach.     Where  one  of  the  parties  to  a  marriage  con- 

tract fails  to  perform  his  agreement  at  the  time  fixed  for  the 
ceremony,  no  reasonable  excuse  existing  for  such  failure,  the 
Other  party  may  rescind  the  contract  and  maintain  an  action  for 
damages. 

Error  to  the  district  court  for  Douglas  county :  Lbb  S. 
EsTELLE,  District  Judge.    Affirmed. 

John  D.  Ware,  for  plaintiff  in  error. 

Henry  G.  Murphy  and  Charles  L.  Hover,  contra, 

DUPPIB,  O. 

About  November  1,  1900,  the  parties  entered  into  an 
agreement  of  marriage  and  on  the  following  day  they 
called  on  Father  Bednar,  a  Catholic  priest  in  charge  of  a 
church  at  South  Omaha,  to  procure  the  publication  of  the 
banns  in  accordance  with  the  regulations  of  that  church. 
The  date  of  the  marriage  was  fixed  for  November  27,  1900, 
at  eight  o'clock  A.  M.  On  three  successive  Sundays  afta* 
this  visit  to  the  priest,  public  announcement  of  their  pro- 
posed marriage  was  made  in  accordance  with  the  laws  and 
customs  of  the  church.  Following  this  announcement  and 
up  to  about  the  date  fixed  for  their  marriage  plaintiff  in 
error  continued  to  call  upon  the  defendant  in  error,  and, 
under  the  expectation  that  the  marriage  would  take  place 
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as  arranged^  die  secured  bridesmaidB,  called  home  distant 
members  of  her  family,  inyited  friends,  and  made  all  prep- 
arations for  the  ceremony.  It  was  arranged  that  plain- 
tiff  in  error  should  call  for  his  bride  at  the  residence  of  her 
parents,  but  he  failed  to  do  so;  and  it  was  afterwards  as- 
certained that  he  went  to  his  work  in  the  usual  manner  at 
one  of  the  packing-houses  in  South  Omaha,  and,  when 
called  on  by  an  attorney  for  defendant  in  error,  gave  as  an 
excuse  that  Father  Bednar  had  stated  to  the  mother  of 
defendant  in  error  that  he  was  not  a  good  Catholic,  and 
was  not  strong  enough  in  the  faith;  that  he  was  willing 
to  be  married  by  any  other  priest  or  at  the  court  house  or 
by  any  one  authorized  to  perform  the  ceremony,  but  de- 
clined to  have  the  ceremony  performed  by  Father  Bednar. 
Thereupon,  defendant  in  error  elected  to  terminate  the 
marriage  contract  and  brought  this  action  for  damages. 
The  jury  returned  a  verdict  in  her  favor  for  something  over 
five  hundred  dollars,  upon  which  the  court  entered  judg- 
ment, and  defendant  has  taken  error  to  this  court 

The  principal  error  urged  is  that  it  is  not  shown  that 
the  plaintiff  in  error  refused  to  marry  defendant  in  error 
and  that  his  n^lect  to  call  for  her  and  accompany  her  to 
the  church,  as  agreed,  does  not  of  itself  constitute  a  breach 
of  the  marriage  contract  on  his  part,  especially  in  view  of 
the  fact  that  he  informed  her  attorney  that  he  was  willing 
to  consummate  the  marriage  before  any  other  priest  or 
officer  authorized  to  perform  the  ceremony.  The  rule  is 
well  established  that  attached  to  every  contract  of  mar- 
riage is  an  implied  condition  that  any  subsequent  change 
in  mental  or  physical  condition  of  either  parl^,  so  as  to 
render  it  impossible  to  accomplish  the  object  of  the  mar- 
riage relation,  releases  the  parties  from  the  agreement.  In 
such  case^  no  action  will  lie  for  breach  of  the  contract.  On 
the  other  hand,  it  is  beyond  controversy  that  where  the 
parties  expressly  agree  that  their  marriage  shall  be  cele- 
brated under  and  in  accordance  with  the  rules  and  cus- 
toms of  a  particular  religion  and  church,  such  rules  and 
customs  become  a  part  of  the  contract  and  binding  upon 
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the  parties.  In  the  case  at  bar,  the  parties  entered  into 
such  express  agreement,  even  8i)ecifying  the  church  and 
the  priest.  The  day  and  hour  of  consummation  was  mu- 
tually agreed  on  by  the  parties  with  the  sanction  and  con- 
sent of  the  priest  who  was  to  perform  the  ceremony.  This 
precaution  was  taken  to  avoid  naming  a  day  prohibited  by 
the  rules  of  the  church.  The  violation  of  this  part  of  their 
agreement,  without  just  cause,  amounted  to  a  breach  of  the 
contract  on  the  part  of  the  plaintiff  in  error,  and  defend- 
ant in  error,  as  she  well  might  do,  elected  at  the  time  to 
consider  the  contract  ended  and  to  sue  for  damages. 

In  Kelly  v.  Renfro,  9  Ala.  325,  at  the  trial  it  appeared 
that  an  engagement  of  marriage  existed  between  the  plain- 
tiff and  defendant,  that  a  day  had  been  fixed  for  the 
marriage,  preparations  made  and  the  guests  invited. 
On  the  morning  of  the  day  agreed  upon,  the  defend- 
ant wrote  a  note  to  plaintiff's  father  saying  that  he 
thought  the  engagement  ought  to  be  postponed,  at  least  for 
the  present.  This  note  was  not  answered.  The  defendant 
offered  to  show  that  shortly  after  the  day  set  he  had  pro- 
posed a  performance  of  the  contract,  also  that  before  this 
action  was  brought  he  had  repeatedly  proposed  to  consum- 
mate the  marriage.  This  evidence  the  court  ruled  out 
The  defendant  requested  the  court  to  charge  the  jury  that 
if  he,  on  the  day  set,  proposed  either  a  posti>on€*ment  or  a 
rescission  of  the  contract,  the  plaintiff's  assent  might  be 
inferred  from  her  silence  at  the  time  of  this  proposal,  as 
well  as  from  declarations  made  by  her.  This  charge  the 
court  refused  to  give.    The  court  said : 

"It  is  scarcely  necessary  to  add,  that  the  charge  re- 
quested was  properly  refused.  No  virtuous  female  could 
be  expected  to  respond  directly  to  the  note  which  the  de- 
fendant communicated  to  the  plaintiff's  father,  and  no 
other  inference  ought  to  be  drawn  from  her  silence,  than 
that  the  engagement  was  terminated,  not  merely  postponed, 
by  this  act  of  the  defendant,  independent  of  any  ajasent  on 
her  part." 

To  the  same  effect  is  Jones  v.  Layman,  123  Ind,  B69. 
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In  HoUoway  v.  Orifjith,  32  la.  409,  it  is  said : 
"An  offer  on  the  part  of  the  defendant  to  fulfil  the  mar- 
riage contract  after  a  refusal,  or  a  continuance  of  the 
offer  in  open  court  upon  the  trial,  on  condition  that  plain- 
tiff would  dismiss  the  suit,  should  not  be  regarded  by  the 
jury  either  as  a  defense  or  in  mitigation  of  damages." 

As  in  other  cases^  the  rule  is  that  after  a  defendant  has 
once  broken  his  promise,  his  offer  to  renew  is  no  defense  on 
an  action  for  its  breach.  The  circumstances  were  most 
humiliating  to  the  defendant  in  error.  She  had  sent  for 
her  relatives,  invited  her  friends,  and  was  prepared  to  ac- 
company the  bridegroom  to  the  church.  Without  excuse  or 
explanation,  he  failed  to  meet  his  appointment  and  left  her 
to  bear  the  shame  and  humiliation  of  his  conduct.  Under 
such  circumstances,  we  think  that  defendant  in  error  was 
justified  in  rescinding  the  contract  and  in  replying  to  his 
proposition,  "After  the  trick  you  played  me  I  will  not  have 
you  in  church  or  out  of  church."  The  criticisms  upon  the 
instructions  of  the  court  are,  we  think,  without  merit. 
There  was  a  clear  breach  of  contract  on  the  part  of  the 
plaintiff  in  error.  The  defendant  in  error  promptly  re- 
scinded the  contract  and  brought  this  action  for  its  breach. 
His  proffer  to  consummate  the  agreement  after  breach  and 
after  rescission  on  the  part  of  defendant  ought  not  to  be 
considered.  We  recommend  an  affirmance  of  the  judg- 
ment. 

Pound  and  Kibkpatrick,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Valentine  Ulrich  v.  A.  J.  McConaughby. 

Filed  September  17,  1903.     No.  9,994. 

1.  Partnership:  Transfer.  Where  one  partner  of  a  firm  conveys  or 
assigns  partnership  property,  and  such  assignment  Is  concurred 
In  by  the  other  member  of  the  firm,  the  assignee  will  have  a  right 
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to  the  property  assigned  superior  to  one  whose  claim  Is  based 
upon  a  subsequent  assignment  from  one  member  of  the  partner- 
ship. 
2.  Instmetions.     Instructions   examined,   and   held  not   erroneously 
given. 

Ersob  to  the  district  court  for  Hamilton  county: 
Edward  Bates,  District  Judge.  Rehearing  of  case  re- 
ported in  63  Neb.  10.  Former  judgment  vacated.  Judg- 
ment of  district  court  affirmed. 

William  H.  Thompson,  for  plaintiff  in  ^ror. 

Eugene  J.  Hainer  and  Jerome  H.  Smith,  contra, 

EiRKPATRIGK,  C. 

This  is  a  replevin  action  tried  in  the  district  court  for 
Hamilton  county.  An  opinion  was  filed  in  the  case  on 
November  20,  1901.     Ulrich  v.  McConaughey,  63  Neb.  10. 

The  questions  involved  in  the  controversy  are  stated  at 
length  in  the  former  opinion,  and,  therefore,  need  not  be* 
restated  herein.  We  have  made  a  careful  examination  of 
the  entire  record,  and  are  of  the  opinion  that  the  con- 
clusion reached  at  the  former  hearing  in  this  court  is  cor- 
rect, as  announced  in  paragraphs  numbered  1,  2,  3,  4,  5 
and  7  of  the  syllabus.  So  much  of  the  opinion,  therefore, 
as  relates  to  these  paragraphs  of  the  syllabus  just  men- 
tioned we  adhere  to,  further  discussion  thereof  being  un- 
necessary at  this  tima 

In  the  former  opinion,  and  in  the  sixth  paragraph  of 
the  syllabus  thereof,  it  is  said: 

"A  partner  can  not  apply  partnership  property  to  the 
payment  of  his  individual  liability  without  the  consent 
of  his  copartner.'' 

The  record,  as  we  view  it,  makes  a  reexamination  of 
the  proposition  here  announced  necessary,  for  the  pur- 
pose of  determining  its  applicability  to  the  evidence  in 
the  case.  Instruction  No.  6  given  by  the  court  was  in 
the  language  following: 

"If  you  find  from  the  evidence  that  H.  S.  Br#wn  and 
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S.  S.  Brown  were  partners  respecting  the  land  mentioned 
in  the  evidence,  and  the  crops  to  be  grown  thereoli,  then, 
and  in  that  event,  any  contract  made  in  the  line  of  said 
partnership,  by  either  of  them,  would  be  binding  on  both. . 
and  the  first  transfer  made  in  good  faith,  and  for  a  valu- 
able consideration,  by  either  of  them,  respecting  the  leases 
in  controversy,  would  be  binding  on  all  parties  concerned, 
and  the  party  taking  such  first  assignment  would  acquire 
the  first  and  best  title  thereto/' 

The  correctness  of  this  instruction  as  an  abstract  prop- 
osition, was  not  passed  upon  in  the  former  opinion,  but 
it  was  held  that  the  judgment  of  the  district  court  should 
be  reversed,  because  of  the  inapplicability  of  that  in- 
struction to  the  evidence.  In  brief  of  counsel  for  plain- 
tiff in  error,  respecting  this  instruction,  it  is  said: 

"It  is  wrong  in  this :  First,  the  instruction  assumes  the 
jury  would  be  warranted  in  finding  from  the  evidence 
that  said  Browns  were  equal  partners  in  the  ownership  of 
the  land;  second,  in  this,  that  the  first  disposition  made 
of  the  leases  by  one  of  them  for  a  valuable  consideration 
would  be  binding,  leaving  out  the  important  provision, 
'if  in  the  line  of  the  partnership  business/ '' 

We  are  of  opinion  that  the  instruction  is  not  vulner- 
able in  respect  of  either  of  the  objections  urged.  Regard- 
ing the  first  objection,  it  may  be  said  that  counsel  for 
plaintiff  in  error  seems  to  be  under  a  misapprehension. 
It  is  clear  to  us  that,  taken  in  connection  with  the  other 
instructions  given,  the  instruction  very  fairly  and  clearly 
submits  for  consideration  of  the  jury  the  real  question 
involved. 

Our  examination  of  the  evidence  has  led  us  to  the  belief 
that  it  establishes  beyond  question  the  partnership  of  the 
two  Browns  in  the  ownership,  not  only  of  the  land,  but  of 
the  crops  to  be  grown  thereon.  Prom  the  evidence  of  the 
partners  themselves  it  is  shown  without  substantial  dis- 
pute that  Mrs.  Brown  had  advanced  to  be  used  in  the 
partnership  business  from  her  separate  estate  between 
1500  and  {600  some  time  before  the  controversy  herein 


77Q  KEBRASKA  REPORTS.  [Vol.  69 


Ulrlch  V.  McConaughey. 


arose.  While  it  is  undisputed  that  S.  S.  Brown  gave  his 
individual  note  to  his  wife  for  the  money  borrowed,  it  is. 
wo  think,  equally  clear  that  the  money  was  used  in  the 
prosecution  of  the  partnership  business,  the  greater  por- 
tion of  it  being  used  in  the  payment  of  the  amount  due 
to  plaintiff  in  error  or  his  assignor  upon  the  contract 
relating  to  the  land  used  by  the  Browns  in  their  business. 

The  fact  that  S.  S.  Brown  gave  his  individual  note 
would  not,  we  think,  change  the  character  of  the  debt 
from  a  partnership  to  an  individual  debt.  But  whether 
it  was  a  partnership  debt  or  not  would  depend  upon  the 
contract  of  partnership  between  the  two  Browns.  S.  8. 
Brown  testified  that  he  was  to  furnish  the  capital  for  the 
business  of  the  copartnership.  His  money  was  to  be  re- 
tnriKHl  to  him  with  good  interest,  and  the  profits  in  the 
business,  thereafter  remaining,  were  to  be  divided.  If  to 
borrow  the  money  in  question  from  Mrs.  S.  S,  Brown  did 
not  cn^ate  a  partnership  debt,  it  would  be  because  of  an 
agreement  on  the  part  of  S.  S.  Brown  that  he  was  in  fact 
to  advance  the  partnership  capital,  but  in  no  view  of  the 
evidence  in  the  case  is  it  necessary  to  determine  whether 
this  was  or  was  not  a  partnership  debt.  We  do  not 
determine  it. 

Very  shortly  after  the  execution  of  the  lease  in  con- 
troversy, and  about  May  1,  1891,  S.  S.  Brown  assigned 
the  duplicates  of  his  leases  to  his  wife,  in  payment  of  the 
money  due  her.  These  assignments  were  forwarded  to 
H.  S.  Brown  in  Illinois  for  his  execution,  and  they  seem 
to  have  been  by  him  executed  at  once,  but  not  actually  re- 
turned to  Mrs.  Brown  until  August  1.  It  seems  that  the 
partnership  business  resulted  in  a  loss  from  its  inception, 
and  it  is  undisputed  that  practically  all  of  the  capital 
used  therein,  amounting  to  something. like  f  15,000,  had 
been  advanced  by  S.  S.  Brown,  the  member  of  the  firm 
who  lived  in  Nebraska.  While  it  is  not  disclosed  that  the 
affairs  of  the  partnership  business  had  been  settled,  or 
that  any  adjustment  whatever  had  been  made,  yet  it  is 
disclosed  that  H.  S.  Brown,  who  had  some  time  previously 
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returned  to  Illinois,  had  nothing  but  a  nominal  interest 
in  the  affairs  of  the  copartnership. 

Plaintiff  in  error  claimed  title  to  the  corn  in  contro- 
versy by  virtue  of  an  arrangement  with  H.  S.  Brown,  the 
partner  residing  in  Illinois,  by  the  terms  of  which  H.  S. 
Brown  agreed  to,  and  did  in  fact,  surrender  to  plaintiff 
in  error  the  bond  for  a  deed  covering  the  land,  the  same 
being  the  only  title  held  by  the  partnership  to  the  land. 
While  this  bond  for  a  deed  was  made  in  the  name  of  H.  S. 
Brown  individually,  the  evidence  amply  justified  a  find- 
ing that  it  was  partnership  property,  and  that  this  Vas 
well  known  to  plaintiff  in  error.  The  rule  is  that  if  prop- 
erty is  bought  by  a  partner  in  a  firm,  acting  for  the  firm, 
the  property  belongs  to  the  partnership  as  soon  as  the 
sale  is  complete,  because  the  purchaser  is  the  firm;  and 
the  fact  that  title  to  real  estate  is  taken  in  the  name  of 
one  member  does  not  deprive  it  of  the  character  of  part- 
nership property.  Catron  v.  Shepherd,  8  Neb.  308;  Bar- 
ber V.  Crow  ell,  55  Neb.  571;  Bo  wen  v.  Billings,  Boise  d 
Co.,  13  Neb.  439. 

It  further  appears  that  this  agreement  was  verbal,  but 
that  at  a  later  date  it  was  to  be  reduced  to  writing.  It 
was  so  reduced  to  writing  on  September  23,  1891.  On 
that  date  H.  S.  Brown  gave  to  plaintiff  in  error  an  order 
on  the  several  tenants  living  on  the  land  to  turn  over  the 
rent  share  of  the  com  to  plaintiff  in  error.  The  leases, 
had  been  made  in  the  name  of  S.  S.  Brown.  There  seems 
to  be  no  room  for  question  under  the  evidence  that  H.  S. 
Brown  execut(Mi  this  written  agreement,  and  gave  the 
order  upon  the  tenants  some  time  after  he  had  executed 
the  assignment  of  the  leases  to  Mrs.  Brown,  and  had  for- 
warded them,  either  to  her,  or  to  her  husband  to  be  de- 
livered to  her. 

In  the  view  we  take  of  the  evidence,  it  is  not  necessary 
to  determine  the  day  upon  which  the  contract  between 
H.  S.  Brown  and  plaintiff  in  error  was  entered  into,  or 
when  it  became  effective;  or  whether  H.  S.  Brown  had  au- 
thority to  execute  this  kind  of  a  contract,  surrendering 
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title  to  the  partnership  land  without  the  knowledge  or 
consent  of  his  partner;  because  from  any  view  that  may 
be  taken,  the  right  of  Mrs.  Brown  to  the  com  is  prior  in 
point  of  time  to  that  of  plaintiff  in  error.  We  are  of 
opinion  that  the  instruction  was  not  prejudicial  to  plain- 
tiff in  error;  it  seems  to  have  been  applicable  to  the  theory 
upon  which  the  parties  tried  the  cause. 

It  is  contended  that  the  instruction  is  erroneous  be- 
cause it  states  that  the  first  transfer  made  by  either  part- 
ner would  be  effective,  if  for  a  valuable  consideration, 
without  limiting  the  power  to  make  such  assignment  with 
the  proviso,  "if  in  the  line  of  partnership  business."  The 
instruction  does  not  fall  when  subjected  to  the  test  sug- 
gested. It  must  be  read  as  a  whole.  It  is  therein  said 
that  "any  contract  made  in  the  line  of  said  partnership 
by  either  of  them  would  be  binding  on  both.*'  This  must, 
and  would  naturally,  be  read  in  connection  with  all  that 
follows.  It  is  apparent  that  it  contains  the  essential  ele- 
ment alleged  to  be  absent  therefrom. 

Complaint  is  made  with  reference  to  other  instructions, 
but  defects  therein,  if  any,  are  not  specifically  pointed 
out,  and  from  an  examination  of  the  charge  as  a  whole, 
we  feel  warranted  in  saying  that  the  case  was  fairly  and 
intelligibly  submitted.  The  cause  seems  to  have  been 
tried  upon  the  theory  that  either  partner  had  the  right 
to  make  a  conveyance  in  the  line  of  partnership  business 
without  the  concurrence  of  the  other.  The  right  of  plain- 
tiff in  error  rested  entirely  upon  the  agreement  and  con- 
veyance claimed  to  have  been  made  by  H.  S,  Brown,  who 
resided  in  Illinois,  and  who,  as  we  have  seen,  did  not  have 
possession  of  the  property,  and  had,  at  the  most,  only  a 
nominal  interest  therein.  Taking  the  record  as  a  whole, 
and  the  charge  of  the  court,  we  feel  that  the  cause  was 
properly  submitted.  It  is  therefore  recommended  that 
the  opinion  heretofore  rendered  in  this  case  be  modified 
in  accordance  with  the  views  herein  expressed,  and  that 
the  judgment  of  the  district  court  be  affirmed. 

Hastings,  C,  concurs. 
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By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  heretofore  rendered  in  this  case  is 
vacated  and  the  judgment  of  the  district  court 


Affirmed. 


Geoeoe  Mitchell  bt  al.  v.  County  of  Clay.* 

FnxD  SiPTBMBKB  17,  1903.    No.  12,664. 

1.  County  Commiflsioners:  Powebs.  Prior  decisions  as  to  the  powers 
of  county  commissioners  in  passing  upon  claims  against  the 
oounty  and  in  making  settlements  with  county  officers  examined 
and  discussed. 


:    Judicial  Functions.    When  the  law  commits  to  any  officer 

the  duty  of  looking  into  facts  and  acting  upon  them,  not  in  a  way 
which  it  specifically  directs,  but  after  a  discretion  in  its  nature 
judicial,  the  function  is  qwui  judicial. 


:   :   ChkiMB.    County  commissioners  act  quasi  judicially 

in  passing  upon  claims  against  the  county,  whenever  their  action 
l»  not  merely  a  formal  prerequisite  to  the  issuance  of  a  warrant. 
but  involyes  the  determination  of  questions  of  fkct,  upon  evidence 
or  the  exercise  of  discretion  in  ascertaining  or  fixing  the  amount 
to  be  allowed. 


:  Ministerial  Acts.  But  they  have  no  judicial  power  or  dis- 
cretion as  to  interpretation  of  the  law.  Whenever  the  course  to 
be  pursued  or  the  amount  to  be  allowed  is  fixed  by  law,  they  must 
follow  the  law,  and  their  acts  in  so  doing  or  endeavoring  so  to  do 
are  ministerial  only. 

Accounts  or  Gountt  OnncEBS.    The  action  of  oounty  com- 


missioners in  adjusting  the  accounts  of  county  officers  under 
sections  43  and  44,  article  1,  chapter  18,  Ck)mpiled  Statutes,  is 
ministerial  only. 

:    .    A  settlement  with  a  county  officer  which,  in  sub- 


stance, is  an  adjustment  of  his  accounts,  does  not  become  quasi 
judicial,  so  as  not  to  be  reviewable  otherwise  than  by  appeal, 
merely  because  claims  were  filed  for  sums  claimed  to  be  due  such 
officer  and  allowed  for  the  purpose  of  enabling  warrants  to  be 
drawn  therefor. 

MiNiSTEBiu:.  Acts.    If»  In  such  case,  the  compensation  to  be 


allowed  the  officer  is  fixed  by  law,  the  allowance  of  the  claim  is 

formal  only. 

•  Rehearing  allowed.    See  opinion,  p.  795,  post. 
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8.  Quasi  Judicial  Act.  On  the  other  hand,  If  the  amount  to  be  allowed 
is  In  the  discretion  of  the  commissioners,  or  If,  In  fixing  such 
amount,  the  law  requires  them  to  decide  questions  of  fact,  their 
action  Is  Quasi  Judicial. 

Error  to  the  district  court  for  Clay  county :  George  W. 
Stubbs,  District  Judge.    Reversed. 

George  H.  Hastings  and  William  Clark,  for  plaintiflFs  in 
error. 

Ambrose  E.  Epperson  and  Thomas  H.  Matters,  contra. 

Pound,  O. 

This  action  was  brought  by  the  county  of  Clay  against 
Mitchell,  formerly  the  clerk  of  said  county,  and  the  sure- 
ties on  his  bond,  to  recover  moneys  received  by  Mitx^hell 
as  such  officer  in  excess  of  the  compensation  allowed  him  . 
by  law.  The  answer,  among  other  things,  alleged  that 
Mitchell  had  performed  certain  extra  services  for  the 
county  for  which  no  fees  were  provided  and  had  ma(.le  out 
and  presented  claims  for  such  services  to  the  county  board, 
which  said  board  in  due  course  allowed  and  ordered  paid ; 
that  no  appeal  had  ever  been  taken  from  said  judgments 
and  orders  and  they  remained  in  full  force,  unappealed 
from,  unreversed  and  unmodified ;  that  warrants  had  been 
issued  to  him  for  said  amounts  by  order  of  said  board,  and 
that  this  suit  was  brought  to  recover  back  the  sums  allowed 
and  paid  him  as  aforesaid.  Trial  was  had  to  the  court 
which  found  for  the  plaintiff.  The  items  in  controversy 
are  of  two  kinds.  On  the  one  hand,  there  are  allowances 
for  services  as  clerk  of  the  county  board  in  accordance 
with  section  14,  chapter  28,  Compiled  Statutes  (Annotated 
Statutes,  9040).  On  the  other  hand,  there  are  items  for 
services  in  canvassing  election  returns,  for  which  the  stat- 
ute provides  a  specified  compensation. 

An  examination  of  the  reported  decisions  of  this  court 
will  disclose  that  three  different  views  have  been  taken 
as  to  the  effect  of  such  settlements  with  counl^  officera 
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In  the  earlier  cases,  it  was  held  that  the  board  had  no 
discretion  to  allow  any  sums  in  excess  of  the  compensation 
fixed  by  law,  and  that  its  action  in  allowing  claims  where 
the  amount  was  determined  by  statute  was  ministerial  only 
and  not  binding  in  collateral  proceedings.  Subsequently 
a  line  of  cases  sprang  up  in  which  it  came  to  be  held  that 
whenever  a  claim  was  filed  under  section  37,  article  1, 
chapter  18,  Compiled  Statutes  (Annotated  Statutes, 
4455),  the  action  of  the  county  board  in  passing  on  such 
a  claim  was  judicial,  and  was  binding  in  collateral  proceed- 
ings in  the  absence  of  fraud,  concealment  or  misrepresen- 
tation. More  recently  a  few  cases  have  gone  still  further, 
and  have  indicated  that  any  settlement  with  the  county 
officer  purporting  to  be  full  and  final  is  binding  both  upon 
the  officer  and  county  unless  appealed  from.  Under  such 
circumstances,  it  seems  expedient  to  review  the  decisions 
at  length  in  order  to  ascertain  whether  and  how  far  they 
may  be  reconciled  and  to  deduce  from  them,  if  possible,  a 
consistent  doctrine  upon  this  subject  in  harmony  with  the 
statutes. 

The  earliest  case  in  the  reports  dealing  with  this  matter 
is  Brown  v.  Otoe  County,  6  Neb.  111.  The  question  in  that 
case  was  whether  an  action  could  be  brought  against  the 
county  for  printing  and  pablishing  a  delinquent  tax  list, 
or  the  claimant  must  be  left  to  appeal  from  the  action  of 
the  county  board.  The  court  held  that  the  action  of  the 
commissioners  on  a  claim  of  that  character  was  judicial 
and  that  their  determination  was  conclusive  unless  re- 
versed upon  error  or  appeal. 

In  State  v.  Board  of  County  Commissioners  of  Buffalo 
County^  6  Neb.  454,  another  phase  of  the  same  question 
arose  with  reference  to  a  claim  for  money  due  on  a  contract 
for  building  a  portion  of  a  bridge  lying  in  two  counties. 
It  was  held  that  the  action  of  the  board  on  such  claim 
was  judicial  and  conclusive  unless  appealed  from,  and 
hence  that  the  board  could  not  afterwards  vacate  its  own 
adjudication.  The  question  whether  a  board  of  county 
commissioners  could  vacate  an  order  allowing  a  claim 
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arose  again  in  Kemerer  v.  State,  7  Neb.  130.  In  this  case 
the  county  clerk  presented  a  claim  for  preparing  the  tax 
list,  a  service  for  which  the  fees  were  definitely  fixed  by 
law.  The  court  held  that  the  allowance  of  the  claim  in 
such  a  case  was  not  a  judicial  act  '^because  the  board  has 
no  judgment  or  discretion  to  exercise  in  the  matter."  Dis- 
cussing this  point  it  said : 

^Tees  of  the  county  clerk  for  preparing  the  tax  list  and 
duplicate  are  definitely  fixed  by  law,  and  the  board  can 
not  make  them  any  greater  or  any  less,  and  therefore  the 
duty  of  the  board  is  merely  ministerial,  and  that  is,  to 
issue  a  warrant  to  the  clerk  for  the  amount  so  fixed  by 
law  for  preparing  the  tax  list  and  duplicate.'' 

Richardson  County  v.  Hullj  24  Neb.  536,  was  a  suit 
against  the  county  to  recover  a  sum  claimed  to  have  been 
paid  as  taxes  upon  a  tract  not  subject  to  assessment.  It 
was  held  that  this  cause  of  action  must  be  prosecuted  by 
presenting  a  claim  to  the  county  commissioners  in  the  first 
instance,  and  that  the  action  of  the  comipissioners  on  such 
a  claim  was  judicial  and  conclusive  unless  appealed  from. 
In  this  case,  in  order  to  ascertain  whether  or  not  the  lands 
were  subject  to  assessment,  it  was  necessary  to  find,  as  a 
question  of  fact,  whether  one  Wilbur,  whose  widow  and 
heirs  at  law  held  title  to  the  land,  was  a  union  soldier  in 
the  service  of  the  United  States  during  the  civil  war  and 
lost  his  life  in  such  war,  and  to  find  that  said  land  was  the 
only  property  possessed  by  them  in  the  state  and  did  not 
exceed  f2,000  in  value  during  the  years  it  was  assessed. 
Hence  it  is  apparent  that  questions  of  fact  were  involved 
which  it  was  necessary  for  the  commissioners  to  decide 
upon  evidence.  State  v.  Roderick,  25  Neb.  .629,  was  a  sim- 
ilar case  to  Kemerer  v.  State,  supra.  A  writ  of  mandamus 
was  applied  for  to  compel  the  county  treasurer  to  pay  to 
relator,  the  city  treasurer,  moneys  in  his  hands  all^;ed 
to  belong  to  the  municipality.  The  county  treasurer 
claimed  to  retain  the  sums  in  dispute  as  commissions  and 
as  fees  for  certain  services  for  which  fees  were  fixed  by 
statute.     The  statute  also  fixed  precisely  the  amount  of 
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commiBsions  which  he  might  charge.  The  court  said  that 
the  fact  that  the  amount  was  reportcni  to  the  county  board 
and  allowed  by  them  would  make  no  difference  since,  as 
the  compensation  was  fixed  by  law,  the  county  board  had 
no  jurisdiction  or  authority  to  increase  it. 

"Where  the  fees  are  fixed  by  statute/'  said  Reese,  C.  J., 
"the  county  board  act  ministerially,  and  not  judicially,  in 
allowing  and  paying  such  fees,  and  the  allowance  of  any 
amount,  in  excess  of  that  fixed  by  law,  is  simply  void." 

This  case  was  followed  in  County  of  Logan  v.  Doan,  34 
Neb.  104,  in  which  the  court  said : 

"Nor  has  the  county  board  the  power  to  allow  a  public 
officer  a  compensation  in  excess  of  that  allowed  by  statute, 
nor  where  none  is  authorized."  « 

Ragoss  v.  Cuming  County,  36  Neb.  375,  was  an  action 
by  a  county  against  a  former  county  clerk  to  recover  fees 
collected  by  him  while  in  office.  The  items  in  dispute  were 
for  making  the  tax  list  in  two  separate  years,  for  making 
assessors'  books  for  the  same  two  years,  for  extra  services 
for  one  of  the  years,  and  for  searching  the  records  in  a 
case  against  the  county.  The  defense  was  that  certain  as- 
sistants or  deputies  had  been  appointed  by  order  of  the 
county  board  and  that  the  sums  in  question  had  been  paid 
to  such  assistants.  The  action  of  the  board  involved  was 
its  allowance  of  money  paid  out  of  excess  fees  to  deputies 
and  assistants  upon  claims  filed  by  the  clerk.  How  many 
assistants  the  clerk  required  was  left  to  the  judgment  and 
discretion  of  the  board  by  the  statute  applicable  to  that 
county  at  the  time;  and  hence  its  action  was  clearly  one 
requiring  the  exercise  of  discretion  within  the  rule  an- 
nounced in  Kemerer  v.  State,  Accordingly  the  court  held 
that  the  allowance  of  the  claims  was  not  open  to  collateral 
attack  in  the  absence  of  fraud. 

Thus  far,  it  will  be  seen,  the  authorities  are  entirely 
consistent  The  principle  clearly  to  be  deduced  from  them 
is  that  county  commissioners  act  quasi  judicially  in  passing 
upon  claims  against  the  county  whenever  such  action  in- 
volves the  determination  of  questions  of  fact  upon  evi- 
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dence  or  the  exercise  of  discretion  in  ascertaining  or  fix- 
ing the  amount  to  be  allowed.  But  whenever  the  course 
to  be  pursued  or  the  amount  to  be  allowed  is  fixed  by  law, 
they  have  no  discretion  and  must  follow  the  law,  and  their 
acts  in  so  doing  or  endeavoring  so  to  do  are  ministerial 
only.  The  first  hint  of  a  departure  from  these  principles 
is  to  be  found  in  State  v,  Churchill^  37  Neb.  702.  This  was 
an  application  for  mandamus  to  compel  the  county  board 
to  issue  a  warrant  for  a  sum  of  money  alleged  to  be  due 
the  relator  for  services  as  bailiflf  in  the  district  court.  The 
statute  then  in  force  provided  that  bailiffs  should  receive 
two  dollars  a  day  for  their  services.  The  county  board 
deducted  a  considerable  amount  of  delinquent  taxes  from 
the  warrant  issued  to  the  relator,  under  the  authority  of 
section  49,  chapter  18,  Compiled  Statutes  (Annotated 
Statutes,  4467).  It  was  contended  that  the  statute  of 
limitations  had  run  against  these  taxes  and  hence  the 
amount  thereof  could  not  be  deducted.  It  will  be  noted 
that  the  amount  payable  to  the  bailiff  was  absolutely  fixed 
by  law  and  that  the  law  imperatively  required  the  board 
to  deduct  all  delinquent  taxes  without  leaving  them  any 
discretion  in  the  matt(T.  The  court  held,  however,  that 
the  county  board  in  examining  and  allowing  the  claim 
acted  judicially  and  that  its  order  was  conclusive  unless 
reversed,  and  hence  that  the  deduction  of  taxes  improperly 
was  at  most  an  error.  It  is  evident  from  reading  the  opin- 
.  ion  that  there  was  no  intention  of  departing  from  the  prin- 
ciples of  the  prior  cases.  Moreover,  the  ruling  may  be 
justified  and  was  undoubtedly  right  upon  another  ground. 
Section  646  of  the  code  provides,  that  mandamus  shall  not 
issue  in  any  case  where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  the  law.  Hence,  so  long 
as  the  relator  had  a  remedy  by  appeal  from  the  action  of 
the  county  board,  the  writ  of  mandamus  was  not  available 
to  him.  The  statute  absolutely  requires  claims  to  be  filed 
before  warrants  issue,  and  an  appeal  may  be  taken  in  all 
cases  without  reforence  to  whether  the  action  of  the  boflrd 
was  ministerial  or  judicial.     It  is  true  it  might  be  said 
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that  under  our  constitution  the  courts  have  judicial  pow- 
ers only,  and  hence  a  merely  ministerial  proceeding  could 
hardly  be  maintained^  as  such,  in  the  district  court.  But 
review  of  ministerial  acts  which  preclude  a  citizen  from 
obtaining  money  due  him  from  the  public  is  judicial  in  its 
nature,  and  it  can  not  make  any  difiference  whether  such 
review  tiikes  the  form  of  an  appeal  or  of  proceedings  in 
error.  These  observations  apply  also  to  Pennock  v.  Douy- 
Ids  County;  39  Neb.  293.  This  was  an  action  against  the 
county  to  recover  money  paid  by  the  purchaser  of  real  es- 
tate at  a  tax  sale,  on  the  ground  that  the  tiixes  and  assess- 
ments were  illegal  and  void.  As  the  claim  was  contractual 
in  its  nature,  it  clearly  came  witliin  the  purview  of  sec- 
tion 37,  article  1,  chapter  18,  Compiled  Statutes  (Anno- 
tated Statutes,  4455),  and  hence  was  maintainable  only 
in  the  manner  prescribe<l  by  the  statute.  The  question 
whether  the  action  of  the  board  in  such  a  case  was  judicial 
or  ministerial  was  not  necessarily  involved,  and  the  hold- 
ing of  the  court  that  the  district  court  could  not  try  an 
action  of  that  character  unless  a  claim  was  first  filed  with 
the  county  commissioners  and  an  appeal  taken  from  their 
order,  in  effect,  decides  a  point  of  practice  only.  This  view 
is  sustained  by  a  recent  decision  of  this  court  in  Custer 
County  V,  Chicayo,  B.  &  Q.  R,  Co,,  62  Neb.  657,  in  which 
it  is  held  that  the  provisions  of  section  145,  article  1,  chap- 
ter 77,  Compiled  Statutes,  are  intended  to  enable  the  county 
board  to  inquire  into  the  merits  of  claims  filed  under  the 
preceding  sections  and  pay  such  of  them  as  it  may  deem 
just  without  litig^ition,  and  that  the  action  of  the  county 
board  under  that  section  is  not  judicial,  although  claims 
are  filed  and  the  ordinary  process  of  allowance  or  disal- 
lowance gone  through  with  according  to  section  37,  article 
1,  chapter  18,  Compiled  Statutes. 

The  first  real  departure,  therefore,  from  the  ruling  es- 
tablished by  the  prior  decisions  is  to  be  found  in  HiouiV 
County  V.  Jameson^  43  Neb.  265.  In  that  case  the  county 
board  employed  an  assistant  and  pres(*nted  claims  to  the 
county  commissioners  for  the  remuneration  of  such  assist- 
63 
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ant,  which  were  allowed  and  paid  by  warrants  on  the  gen- 
eral fund.  Afterwards  the  county  sued  to  recover  back  the 
money  so  paid.  The  right  to  employ  assistants  and  pay 
them  out  of  the  fees  of  the  office  was  fixed  by  section  14a, 
chapter  28,  Compiled  Statutes  (Annotated  Statutes,  9045). 
That  section  applied  only  to  counties  having  over  25,000 
inhabitants,  and  hence  not  to  Sioux  county  at  the  time 
this  cause  arose.  It  seems  clear,  therefore,  that  in  this 
vRHo  the  county  clerk  was  allowed  to  receive  the  whole 
f  1,500  provided  for  by  the  statute,  and  also  f98  paid  to 
the  clerk  or  assistant  for  performing  duties  which  the 
clerk  ought  to  have  performed,  and  that  the  action  of  the 
board  in  allowing  this  extra  compensation,  according  to 
the  rule  laid  down  in  Kcmercr  v.  Utate  and  Siatc  v.  Roder- 
icky  was  of  no  force.    Nevertheless  thie  court  said : 

"The  petition  raises  the  questioUy  could  the  county 
commissioners  allow  a  claim  for  the  service  of  a  clerk  or 
an  assistant  to  the  county  clerk  and  order  the  amount  of 
the  claim  paid  from  the  general  fund  of  the  county?  This 
was  for  them  to  determine  at  the  time  the  claims  were 
presented  for  their  examination  and  allowance  or  dis- 
allowance, and  from  their  decision  the  legislature  has 
provided  for  an  appeal.  'It  has  been  definitely  settled  by 
repeated  decisions  of  this  court  that  the  county  board,  in 
the  examination  and  allowance  or  rejection  of  claims 
against  the  county,  acts  judicially,  and  its  judgments  or 
orders  in  such  cases  are  conclusive  unless  reversed  in  the 
manner  provided  by  law.' " 

The  court  did  not  intend,  if  we  may  judge  from  the 
opinion,  to  depart  from  the  principles  theretofore  an- 
nounc(*d.  It  either  overlooked  the  line  of  cases  holding 
that  allowance  for  compensation  in  excess  of  the  amount 
expressly  fixed  by  statute  was  of  no  force  or  else  it  as- 
sumed that  the  county  commissioners  had  a  qudsi  judicial 
power  to  construe  the  statutes.  No  suggestion  to  the 
hitter  effect  is  to  be  found  in  the  opinion,  and  we  may 
take  it  that  the  cause  was  argue<l  and  presented  to  the 
court  as  one  involving  judicial  action  on  the  part  of  tbe 
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commissioners,  without  calling  attention  to  such  cases  as 
Kemerer  v.  State  and  State  v.  Roderick.  No  conscious 
departure  from  the  latter  case  is  to  be  found  in  tne 
reports  until  the  case  of  Heald  v.  Polk  County,  46  Neb. 
28,  which  is  the  basis  of  a  new  line  of  decisions  taking 
quite  a  diflPerent  view.  In  this  case,  a  county  clerk  after 
making  a  report  of  all  fees  received,  and  retaining  the 
amount  fixed  by  law,  filed  a  claim  for  some  |200  for 
making  out  the  tax  list  of  the  county.  This  claim  was 
allowed  and  a  warrant  delivered  to  the  clerk.  Afterwards 
suit  was  brought  to  recover  the  money.  The  court  held 
that  where  the  law  prescribes  the  duties  of  a  public  oflBcer 
and  fixes  his  compensation,  he  must  perform  all  the  du- 
ties required  of  him  for  the  compensation  fixed.  It  held 
also  that  the  clerk  was  not  entitled  to  any  extra  compen- 
sation for  making  out  the  tax  lists  in  a  county  having  less 
than  25,000  inhabitants,  under  the  statutes  in  force  at 
that  time.  It  conceded  that  the  board  acted  ministerially 
in  examining  the  clerk^s  report  and  adjusting  the  ac- 
counts between  him  and  the  county.  But  it  held  that  the 
examination  and  adjustment  of  the  reports  on  the  one 
hand  and  the  allowance  of  the  claim  on  the  other  were 
independent  transactions,  and  that  in  allowing  the  claim 
the  board  exercised  judicial  functions,  so  that  its  decision 
was  conclusive  as  against  collateral  attack.  In  support 
of  this  holding  it  cited  Brown  v.  Otoe  County,  supra; 
State  V.  Buffalo  County ^  6  Neb.  454;  Dixon  County  v. 
Barnes,  13  Neb.  294;  Ragoss  v.  Cuming  County,  supra; 
State  V.  Churchill,  supra,  and  Sioux  County  v.  Jameson, 
supra.  The  first  four  cases  do  not  sustain  any  such  hold- 
ing, but  are  each  in  entire  accord  with  the  rule  laid  down 
in  Kemerer  v.  State  and  State  v.  Roderick.  State  v. 
Churchill  has  been  considered  already.  Sioux  County  v. 
Jameson  is  the  only  case  cited  affording  any  ground  for 
the  decision,  and  in  that  case,  as  we  have  seen,  the  devia- 
tion from  the  original  rule  was  unintended  and  uncon- 
scious. 
Eeald  v.  Polk  County  has  been  followed  in  Ragoss  v. 
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Cuming  County^  46  Neb.  36,  a  case  in  all  re8i)ects  the 
same;  State  v.  Vincent,  46  Neb.  408;  Cuming  County  v. 
Thiele,  48  Neb.  888,  and  Trites  v.  Hitchcock  County,  53 
Neb.  79.  In  several  other  cases  the  court  has  cited  Heald 
V.  Polk  County  arguendo,  or  has  purported  to  follow  it 
in  cases  to  which  it  was  not  applicable,  which  were  in 
entire  accord  with  the  prior  decisions.  For  instance,  in 
HazcJct  V,  Holt  County,  51  Neb.  716,  the  court  held  that 
"a  county  board,  in  its  examination  of  reports  of  the 
county  clerk,  of  fees  received  by  him,  and  in  the  adjust- 
ment of  the  account  between  him  and  the  county,  acts 
ministerially;  and  if,  through  fraud  or  mistake,  he  is  al- 
lowed to  i-etain  fees  which  he  should  not,  such  adjustment 
is  no  defense  or  bar  to  an  action  by  the  county  to  recover 
such  fees.'*  This  ruling  is  manifestly  required  by  sections 
43  and  44,  article  1,  chapter  18,  Compiled  Statutes  (An- 
notated Statutes,  4461,  4462).  The  court  said,  obiter, 
however,  that  if  the  sums  improperly  allowed  in  the  ad- 
justment had  been  presented  by  way  of  claims  and  al- 
lowed as  such,  the  allowance  would  have  been  conclusiva 
In  Taylor  v.  Davey,  55  Neb.  153,  there  was  a  suit  to  en- 
join payment  of  a  claim  allowed  by  the  board  to  an  ex- 
pert for  examining  the  books  of  a  county  treasurer.  The 
court  held  properly  that  the  action  of  the  board  was  ju- 
dicial. It  cited,  however,  Heald  v.  Polk  County  and  Sumx 
County  V,  Jameson. 

The  opinion  in  Heald  v.  Polk  County  does  not  make  it 
very  clear  upon  what  principle  the  court  separated  the 
action  of  the  commissioners  into  two  parts  governed  by 
distinct  rules,  namely,  the  adjustment  of  the  account,  on 
the  one  hand,  and  the  allowance  of  the  claims  presented 
in  connection  therewith  on  the  other.  This  point  was 
dealt  with  in  Trites  v.  Hitchcock  County,  supra,  in  which 
the  court  held  substantially  that  when  the  conunissioners 
act  under  section  37,  article  1,  chapter  18,  Compiled  Stat- 
utes (Annotated  Statutes,  4455),  they  act  judicially,  while 
when  they  act  under  section  48  their  action  is  ministerial 
only. 
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It  will  be  remembered  that  Heald  v,  Polk  County>a.nd 
other  cases  following  that  decision  maintain  carefully  the 
distinction  between  the  allowance  of  claims  and  the  mere 
adjustment  of  an  officer's  accounts  and  settlement  thereof. 
A  third  line  of  cases  has  sprung  up,  however,  in  which  this 
distinction  is  lost  sight  of  and  the  action  of  the  board  in 
making  a  final  settlement  with  an  officer  is  treated  as 
judicial  and  conclusive,  unless  reversed  upon  error  or 
appeal,  in  alL  cases.  The  first  case  of  this  character  is 
Gage  County  v.  Hill,  52  Neb.  444.  In  that  case  the  county 
sued  a  former  clerk  for  fees  retained  by  him  in  excess  of 
his  legal  compensation.  He  pleaded  that  during  the  term 
of  his  office  he  had  made  "full  and  complete  settlements 
with  the  county  board  of  said  county  while- such  board 
was  in  session,  and  had  fully,  completely,  accurately  and 
faithfully  accounted  to  the  said  board  for  the  several 
sums  for  which  the  action  was  brought;  that  the  amounts 
ascertained  on  said  settlements  to  be  due  from  said  Hill 
had  been  paid  by  said  Hill  to  the  person  and  officers  en- 
titled to  receive  the  same,  and  that  he  had,  at  the  termina- 
tion of  his  term  of  office,  fully  accounted  for  all  sums 
found  by  said  board  to  be  in  his  hands,  and  by  said  board 
he  had,  at  the  expiration  of  his  said  term  of  office,  been 
discharged  for  all  moneys,  fees  and  warrants  received  by 
him  during  thg  term  of  his  office."  This  answer  was  de- 
murred to  and  the  district  court  overruled  the  demurrer. 
In  affirming  this  judgment  the  court  said  that  the  case 
was  in  all  respects  similar  to  Sioux  County  v.  Jameson, 
supra;  Heald  v.  Polk  County,  supra,  and  Ragoss  v.  Cum- 
ing County,  46  Neb.  36.  But,  if  the  opinion  accurately 
states  the  answer,  it  will  be  seen  that  such  is  not  the  case. 
The  decision  goes  much  further  than  any  prior  holding  of 
the  court,  since  Hill  did  not  plead  that  claims  had  been 
presented  and  allowed,  but  simply  that  his  accounts  had 
been  examined  and  adjusted  by  the  board.  In  County  of 
Douglas  v.  Bennett,  61  Neb.  660,  the  court  expressly  put 
itself  upon  the  ground  which  is  clearly  required  to  sustain 
Oage  Ofnmty  v.  Hill.    In  this  case  the  court  say : 
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"Where  a  full  and  complete  settlement  of  a  connty  offi- 
cer with  the  county  commissioners,  who  are  authorizerl 
to  make  the  same,  has  been  made^  such  settlement  is  final 
and  conclusive,  unless  there  is  fraud,  mistake  or  imposi- 
tion in  making  the  same." 

The  question  was  as  to  the  sufficiency  of  the  answer  in 
an  action  by  the  county  against  a  former  sheriff.  The 
answer,  as  stated  in  the  opinion,  did  not  allege  that  any 
claims  had  been  filed  and  allowed  under  said  section  37, 
but  merely  set  up  a  full  accounting,  adjustment  and  set- 
tlement. This  was  held  sufficient.  It  will  be  seen  that 
while  the  court  in  Oage  Connty  v.  Hill  and  County  of 
Douglas  v.  Bennett  did  not  expressly  overrule  any  of  the 
l)rior  cases,  these  cases  constitute  a  third  line  of  decision, 
entirely  inconsistent  with  either  of  the  prior  courses  of 
adjudication,  and,  if  adhered  to,  substantially  alter  the 
usual  .interpretations  of  sections  43  and  44,  article  1,  chap- 
ter 18,  Compiled  Statutes  (Annotated  Statutes,*  4461, 
4462). 

Since  the  decision  in  Heald  v.  Polk  County^  the  court 
has  adhered  in  several  cases  to  the  original  line  of  author- 
ities. As  recently  as  Perkins  County  v.  Keith  County,  58 
Neb.  323,  the  court  cites  Kemerer  v.  State  with  approval. 
In  this  case,  a  county  had  been  divided  and,  In  the  process 
of  division,  a  balance  was  due  from  one  county  to  the 
other,  which  was  definitely  settled  and  agreed  upon.  Of 
course,  it  became  necessary,  before  a  warrant  could  be 
issued,  to  go  through  the  form  of  making  a  claim  and  al- 
lowing it.  The  court  held,  however,  that  there  was  noth- 
ing in  such  a  case  upon  which  the  county  board  of  the 
debtor  county  could  "exercise  judgment  or  discretion,*'  and 
hence  that  an  original  action  might  be  brought  in  the 
district  court.    The  court  said  on  page  327: 

"No  case,  we  are  sure,  has  gone  to  the  length  of  holding 
that  a  single  demand,  the  amount  and  validity  of  which 
has  become  unalterably  fixed,  must  be  presented  to  the 
county  board  to  be  audited  and  allowed." 

Nevertheless,  the  court  had  been  holding  for  a  long 
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time  that  if  the  amount  and  validity  of  a  claim  were  fixed 
absolutely  by  statute,  upon  presentation  of  a  claim  'for  a 
greater  amount,  the  county  board  had  a  discretion  to  al- 
low such  greater  amount  and  its  action  in  so  doing  was 
judicial.  In  Bush  v.  Johnson  County,  48  Neb.  1,  the 
county  brought  an  action  against  a  former  treasurer,  and 
the  question  involved  was  whether  a  settlement  between 
him  and  the  county  board  was  a  judicial  determination. 
The  court  held  it  was  not.  Its  language  in  this  connec- 
tion is  instructive  because  Oage  County  v.  Hill  and  County 
of  Douglas  v.  Bennett  can  not  be  reconciled  therewith. 
It  said : 

"These  periodical  settlements  assigned  by  our  statutes  to 
be  made  with  county  treasurers  do  not  have  the  elements 
in  them  of  a  judicial  determination  of  the  subjects  in- 
volved. It  would  not  be  contended  that  if  the  county  com- 
missioners state,  as  a  matter  of  record,  as  the  result  of 
(me  of  these  so-called  settlements,  that  the  treasurer  was 
short  in  his  accounts  in  a  stated  sum  and  consequently 
indebted  to  the  county  in  such  sum,  that  this  would  con- 
stitute an  adjudication  of  the  whole  matter,  and,  unless 
appealed  from,  it  would  be  final  and  binding  on  the  parties, 
and  not  open  to  attack.  No  more  can  the  result  obtained 
by  the  examination  be  said  to  be  binding  and  conclusive 
upon  the  county  in  regard  to  the  amounts  reported  on 
hand  by  the  treasurer  being  the  exact,  true  amounts,  or 
their  payment  by  the  treasurer  preclude  the  institution 
and  successful  prosecution  of  an  action  for  any  further 
sums  which  he  has  failed  to  report  or  to  pay  over.  It  can 
have  no  further  or  greater  conclusiveness  than  any  settle- 
ment made  between  private  persons." 

In  Stenherg  v.  State,  48  Neb.  299,  306,  the  court  said: 
"A  county  board  has  exclusive  original  jurisdiction  to 
examine  and  pass  upon  claims  or  demands  against  the 
county  properly  cognizable  for  audit  and  allowance,  and 
the  jurisdiction  of  the  district  court,  as  to  such,  is  ap- 
pellate merely."  In  this  case  there  was  an  'application 
for  a  writ  of  mandamus  to  compel  the  county  commis- 
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sioners  to  issue  a  warrant  for  payment  of  a  judgment  re- 
covered against  the  county.  The  question  was  raised 
whether  this  judgment  was  invalid  by  reason  of  not  having 
been  presented  to  the  county  commissioners  in  the  first 
instance,  so  that  the  district  court  which  rendered  the 
•judgment  acquired  no  jurisdiction  of  the  claim.  What 
the  court  said  in  the  quotation  above  noted  was  not  neces- 
sary to  the  determination  of  the  case,  but  is  noteworthy 
on  account  of  the  use  of  the  words  "properly  cognizable." 
The  foregoing  review  of  the  authorities  would  seem 
sufficient  to  demonstrate  that  this  entire  subject  is  in 
need  of  revision.  The  doctrine  of  Oagc  County  t?.  Hill 
and  County  of  Douglas  v.  Bennett  can  not  be  reconciled 
with  the  plain  import  of  said  section  44,  which  contem- 
plates that  an  adjustment  or  a  settleinent  of  accounts 
with  a  county  officer  shall  be  simply  a  basis  for  the  re- 
covery at  law  of  any  balance  which  may  be  found  due. 
Moreover,  those  cases  are  absolutely  irreconcilable  with 
the  line  of  decisions  beginning  with  Heald  v.  Polk 
County  in  which  a  distinction  is  made  between  the  allow- 
niKH*  of  claims  under  section  37  and  the  adjustment  of  ac- 
counts undcT  s(H*tion  43.  This  distinction  is  not  without 
plausibility;  but  if  it  is  to  be  maintained  it  must  follow 
that  in  every  case  in  which  a  claim  contractual  or  quasi 
contractual  is  assorted  against  a  copnty,  whether  or  not 
the  statute  absolutely  fixes  the  course  which  the  commis- 
sioners shall  follow  or  the  amount  which  they  may  allow, 
they  have  a  discretion,  arising  from  the  mere  fact  that 
a  claim  is  filed,  to  take  such  action  or  make  such  allow- 
ance as  thoy  please.  The  opinion  of  the  court  in  Kemerer 
V,  Htate  is  a  complete  answer  to  any  such  contention,  and 
we  heartily  concur  in  the  expression  of  surprise  in  the 
opinion  of  Sullivan,  J.,  in  Perkins  County  t?.  Keith 
County,  supra,  that  any  case  should  be  found  contending 
for  such  a  proposition.  Kemerer  v.  State  having  been  s^ 
proved  and  relied  upon  in  Perkins  County  v.  Keith 
County,  the  situation  is  that  three  different  doctrines 
upon  this  subject  are  to  be  found  in  the  reports,  all  of 
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them  sanctioned  by  recent  cases,  and  one  of  them,  at  least, 
in  conflict  with  the  statutes. 

Under  such  circumstances  we  think  the  question  may 
fairly  be  treated  as  res  nova,  and,  looking  at  it  in  that  way, 
we  have  no  doubt  that  the  doctrine  of  the  older  cases 
should  be  preferred  and  ought  to  be  finally  adhered  to. 

When  the  law  commits  to  an  officer  the  duty  of  looking 
ipto  facts  and  acting  upon  them,  not  in  a  way  which  it 
specifically  directs,  but  after  a  discretion  in  its  nature 
judicial,  the  function  is  quasi  judicial.  State  v.  Hastings, 
37  Neb.  96,  117.  This  we  think  is  the  true  criterion.  It 
is  not  the  form  of  the  action  taken  by  the  commissioners, 
but  the  nature  and  character  of  the  action  itself,  by  which 
we  are  to  judge  whether  it  is  ministerial  or  quasi  judicial. 
County  commissioners  act  quasi  judicially  in  passing  upon 
claims  against  the  county  whenever  their  action  is  not 
merely  a  formal  prerequisite  to  the  issuance  of  a  warrant 
but  involves  the  determination  of  questions  of  fact  upon 
evidence,  as  in  Richardson  County  v.  Hull,  24  Neb.  536, 
OP  the  exercise  of  discretion  in  ascertaining  or  fixing  the 
amount  to  be  allowed,  as  in  Ragoss  v.  Cuming  County,  36 
Neb.  375.  But  they  have  no  judicial  power  or  discretion 
as  to  interpretation  of  the  law.  If  this  power  is  to  bci 
conceded  to  county  commissioners,  it  follows  that  their 
action  in  such  matters  can  not  be  controlled  by  a  writ 
of  mandamus,  and  that,  however  absurd  or  erroneous  the 
construction  which  they  put  upon  the  statutes^  the  sole 
remedy  is  by  petition  in  error  in  the  district  court.  When- 
ever the  course  to  be  pursued  or  the  amount  to  be  allowed 
is  fixed  by  law,  they  must  follow  4Jie  law,  and  their  acts 
in  so  doing  or  endeavoring  so  to  do  are  ministerial  only 
no  matter  what  form  such  acts  may  take.  So  far  as  Heald 
V.  Polk  County  held  that  the  action  of  county  commis- 
sioners in  adjusting  the  accounts  of  county  officers  under 
sections  43  and  44,  article  1,  chapter  18,  Compiled  Stat- 
utes (Annotated  Statutes,  4461,  4462),  is  ministerial  only, 
that  decision  is  not  only  in  accord  with  the  prior  cases 
but  is  absolutely  required  by  the  terms  of  the  statute.  This 
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holding  was  expressly  approved  and  repeated  in  Bush  v. 
Johnson  County^  48  Neb.  1,  and  Hazelet  v.  Holt  County, 
51  Neb.  716.  The  two  subsequent  cases  of  Gage  County  v. 
Hill  and  County  of  Douglas  v.  Bennett^,  if,  as  api>ears  on 
their  face,  they  are  in  conflict  therewith,  should  be  dis- 
approved. But  what  can  it  matter  that  such  a  settlement 
OP  adjustment  may  involve  the  formality  of  a  claim 
against  the  county,  in  order  to  permit  a  warrant  to  issue 
for  the  sum  which  may  be  found  due  the  officer  in  the 
course  thereof?  If  the  allowance  of  a  claim  in  such  a 
case  requires  no  facts  to  be  ascertained  upon  evidence  and 
involves  no  discretion  whatever,  how  can  the  case  differ 
from  Perkins  County  v.  Keith  County,  or  fail  to  be  gov- 
erned by  the  very  apt  remark  of  Sullivan,  J.,  in  that  case 
at  page  327 : 

"When  the  amount  of  the  defendant's  liability  was  set- 
tled by  contract,  there  remained  nothing  in  regard  to  the 
matter  upon  which  its  commissioners  could  exercise  dis- 
cretion. There  was  nothing  to  examine  and  adjust  or 
audit  and  allow.  It  would  be  a  work  of  supererogation 
for  the  commissioners  to  examine  and  allow  a  claim  which, 
under  the  authority  of  the  statute,  they  had  already  fully 
examined  and  legally  allowed." 

In  other  words,  the  only  substantial  function  of  a  claim 
in  such  cases  is  to  serve  as  the  formal  basis  for  the  issu- 
ance of  a  warrant.  Hence  it  would  seem  clear  that  a  settle- 
ment with  a  county  officer  which,  in  substance,  is  an  ad- 
justment of  his  accounts,  does  not  become  quasi  judicial, 
so  as  not  to  be  reviewable  otherwise  than  by  appeal,  be- 
cause claims  were  filed  for  sums  claimed  to  be  due  such 
officer  and  allowed  for  the  purpose  of  enabling  warrants 
to  be  drawn  therefor.  If,  in  such  case,  the  compensation 
to  be  allowed  the  officer  is  fixed  by  law,  the  allowance  of 
the  claim  is  formal  only.  On  the  other  hand,  if  the 
amount  to  be  allowed  is  in  the  discretion  of  the  board,  or 
if,  in  fixing  such  amount,  the  law  requires  the  conuDis- 
sioners  to  decide  questions  of  fact,  their  action  is  quasi 
judicial. 
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If  the  foregoing  are  the  correct  principles  by  which  this 
cause  is  to  be  determined,  it  follows  that  so  far  as  the 
claims  for  services  as  clerk  of  the  county  board  are  con- 
cerned, the  judgment  of  the  district  court  is  erroneous, 
while  with  respect  to  the  claims  for  canyassing  election 
returns  it  is  correct.  Section  14,  chapter  28,  Compiled 
Statutes  (Annotated  Statutes,  9040),  provides  that  the 
county  clerk  shall  be  allowed,  for  performing  the  duties  of 
clerk  of  the  county  commissioners  and  atjtending  to  the 
business  of  the  county,  such  salary  per  annum,  to  be  paid 
upon  account  quarterly,  as  the  county  commissioners  may 
allow,  not  exceeding  |400  per  year.  The  amount  of  com- 
pensation, not  exceeding  |400,  is  left  to  the  county  board. 
A  claim  for  services  of  this  character  is  in  the  nature  of  a 
quantum  meruit  In  order  to  fix  the  proper  amount,  the 
board  must  determine^  as  a  matter  of  fact^  what  services 
were  rendered  and  what  they  were  worth.  On  the  other 
hand,  the  statute  fixes  absolutely  and  arbitrarily  the 
amount  which  shall  be  allowed  for  canvassing  election  re- 
turns. Section  24,  chapter  28,  Compiled  Statutes  (Anno- 
tated Statutes,  9065.)  In  this  matter,  therefore,  the  board 
have  no  discretion  and  their  action  is  purely  ministerial. 
The  judgment  of  the  district  court,  so  far  as  it  permits  re- 
covery notwithstanding  the  allowance  of  claims  for  can- 
vassing election  returns,  is  correct ;  but  it  can  not  be  sus- 
tained so  far  as  it  allows  recovery  of  the  moneys  allowed 
to  the  clerk  upon  his  claims  for  services  as  clerk  to  the 
county  board. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded. 

Barnes  and  Oldham,  CC,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  is  remanded. 

Bbvbbsbd. 

The  following  opinion  on  rehearing  was  filed  February 
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17,  1904.     Former  judgment  vacated.    Judgment  of  dis- 
trict court  affirmed: 

1.  County  Clerk:  Salabt:  Fkbb.  The  ealarj  allowed  a  county  clerk 
for  Bervices  as  clerk  of  the  county  board  must  be  accounted  for 
as  feee  of  his  office. 

2. :   _, — :   .    The  county  board  acta  Judicially  in  fixing 

the  amount  of  the  salary  of  the  derk  when  acting  as  clerk  of 
the  board,  but  when  such  fees  have  been  allowed,  as  such,  and 
paid  to  the  clerk,  if  the  total  amount  of  his  fees  for  the  year, 
including  the  fees  so  allowed,  is  more  than  the  limit  of  his  annual 
salary  as  fixed  by  statute,  he  is  liable  to  the  county  for  the  exo 


Sedgwick,  J. 

Upon  reargument  of  this  case,  we  find  that  the  con- 
eliiRion  reached  by  the  commissioner  upon  the  first  hear- 
ing, ante,  p.  779,  is  wrong.  We  have  no  doubt  that  the  cor- 
rect rule,  by  which  to  determine  whether  the  action  of 
the  county  board,  in  any  given  case,  is  ministerial  or 
judicial,  is  announced  in  the  opinion  referred  to.  We  are 
(»ntirely  satisfied  with  the  reasoning  of  the  commissioner, 
from  which  he  derives  his  conclusion  upon  that  i>oint. 
We  are  equally  well  satisfied  that,  in  the  determination 
of  this  case,  material  facts  disclosed  by  the  record  have 
been  overlooked. 

There  is  no  doubt  that  the  county  board,  in  fixing  the 
amount  to  be  allowed  to  the  county  clerk  as  compensa- 
tion for  his  services  as  clerk  of  the  board,  acts  judicially, 
but  when  the  board  has  so  acted,  and  the  compensation 
has  been  so  fixed,  it  is  paid  to  the  clerk  as  fees  of  his 
office;  and  as  such  must  be  accounted  for  as  other  fees. 
State  V.  Silver,  9  Neb.  85,  State  v.  Russell,  51  Neb.  774; 
Hayes  County  v.  Christnery  61  Neb.  272;  Holcombe  v. 
Daurson  County,  1  Neb.  (Unof.)  743.  In  this  case,  the 
fees  received  by  the  clerk,  including  the  fee  of  |400  for 
each  year  allowed  by  the  county  board  for  his  fees  as 
clerk  of  the  board,  exceed  the  amount  that  he  was  en- 
titled by  law  to  retain,  as  found  by  the  trial  court 

It  is  suggested  that,  since  the  county  board  acted  ju- 
dicially in  fixing  these  fees  of  the  clerk,  it  must  be  held 
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that  the  board  allowed  him  the  amount  which  he  has 
retained,  as  compensation  for  his  services  as  clerk  of  the 
board.  The  record  contradicts  any  such  theory.  At  the 
end  of  each  quarter  during  the  years  1898  and  1899,  the 
board  fixed  the  amount  of  compensation  of  the  clerk  at 
flOO  for  the  preceding  quarter,  and  he  received  the  |100 
then  accordingly.  The  clerk  neglected  to  enter  these  fees 
upon  his  book  until  after  his  term  of  office  had  expired, 
when,  in  the  year  1900,  he  appears  to  have  made  the  entry, 
but  the  action  of  the  board  was  plain  and  specific  in 
allowing  him  |100  for  each  quarter  for  his  services. 

The  judgment  of  the  district  court  is  therefore  right; 
the  former  judgment  of  this  court  is  vacated,  and  the 
judgment  of  the  district  court 

Affirmed. 


Michael  Cizek  v.  Anna  Cizek.* 

Filed  Septbmbbb  17»  1904.    No.  12,968. 

1.  Decree:  Collaterai.  Attack.  Where  the  court  had  jurisdiction  of 
the  parties  and  of  the  subject  matter,  and  such  subject  matter 
was  brought  before  it  by  the  pleadings,  its  decree  is  not  open  to 
collateral  attack,  although  the  Jurisdiction  may  have  been  exer- 
cised and  the  subject  matter  dealt  with  erroneously  or  Irregularly. 

2. :    :    Findings.    In  case  the  pleadings  are  sufficient  to 

bring  the  subject  matter  before  the  court,  the  decree  may  not  be 
attacked  collaterally  merely  for  want  of  findings;  such  defect 
goes  no  farther  than  to  render  the  decree  irregular  or  erroneous. 

3.  Homestead:   Powiebs  of  Coubt  to  Quiet  Title.    The  district  court 

has  the  power  to  quiet  the  title  to  a  homestead  in  one  of  the 
spouses  without  the  concurrence  of  the  other. 

4.  Divorce:  Homestead:   Pobsbssion.    After  decree  of  divorce,  the  hus- 

band has  no  right  of  possession  in  the  separate  property  of  the 
wife,  occupied  as  a  homestead  while  the  marriage  relation  sub- 
sisted. 

Error   to   the   district   court    for   Lancaster   county: 

Albert  J.  Cornish,  District  Judge.    Affirmrd ^^ 

^  Rehearing  allowed.    See  opinion,  p.  800,  post 
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Adolphus  R.  Talbot  and  Thomas  S.  Alleii,  for  plaintiff 
in  error. 

James  E.  Philpott,  contra. 

Pound,  C. 

Michael  Cizek,  hereinafter  styled  the  defendant^ 
brought  suit  for*  divorce  against  Anna  Cizek,  hereinafter 
referred  to  as  the  plaintiff.  The  latter  filed  a  cross-peti- 
tion, praying  that  she  be  granted  a  divorce ;  alleging  cer- 
tain facts  evidently  intended  as  a  claim  that  the  property 
in  controversy  in  the  present  cause  had  been  purchased 
with  her  money  and  was,  in  justice  and  equity,  her  sepa- 
rate property,  held  in  trust  for  her  by  her  husband;  and 
seeking  to  have  the  title  thereto  quieted  in  her  and  an 
award  of  alimony.  Defendant  failed  to  comply  with  an 
order  for  temporary  alimony,  and  upon  hearing  plaintiff 
was  granted  a  divorce.  The  decree  further  providephat, 
^*by  consent  of  parties  being  maSe  thereto  in  open  court," 
the  defendant  should  convey  the  property  in  controversy 
to  plaintiff,  subject  to  a  lien  of  |250  awarded  defendant, 
to  be  evidenced  by  a  mortgage  which  plaintiff  was  di- 
rected to  execute ;  the  decree  to  stand  in  lieu  of  such  con- 
veyance and  mortgage  in  default  of  compliance.  No  ap- 
peal was  taken,  and  the  decree  remains  in  full  force.  The 
present  proceeding  was  brought  by  the  plaintiff  to  obtain 
possession  of  the  property.  A  verdict  in  her  favor  was 
directed  in  the  district  court,  and  error  is  prosecuted  in 
this  court. 

It  is  contended  on  behalf  of  the  defendant  that  the 
consent  of  his  counsel  was  wholly  without  his  knowledge 
or  authority  and  that  the  decree,  so  far  as  it  relates  to  the 
property  in  controversy,  is  void  and  open  to  collateral 
attack.  There  can  be  no  doubt  that  if  the  court  attempted 
to  award  alimony  out  of  particular  property  or  to  charge 
the  award  upon  particular  property,  instead  of  leaving 
it  to  operate  as  a  general  lien,  its  action  was  irregolar 
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and  erroneous,  and  subject  to  correction  upon  review. 
Sicansen  v.  Swanaen,  12  Neb.  210;  Brotherton  v.  Brother- 
ton,  U  Neb.  186;  Nygren  v.  Nygren,  42  Neb.  408.  But 
where  the  court  had  jurisdiction  of  the  parties  and  of  the 
subject  matter,  and  such  subject  matter  was  brought  be- 
fore it  by  the  pleadings,  its  decree  is  not  open  to  collateral 
attack,  although  the  jurisdiction  may  have  been  exercised 
and  the  subject  matter  dealt  with  erroneously  or  irreg- 
ularly. Hilton  V.  Bachman,  24  Neb.  490;  Hough  v. 
Stover,  46  Neb.  588.  All  parties  were  before  the  court 
by  their  pleadings.  The  plaintiff  alleged  that  the  prop- 
erty in  question  was,  in  equity,  her  separate  estate  and 
was  held  in  trust  for  her  by  her  husband.  If  so,  the  court 
had  power  to  enforce  the  trust.  Bartlett  v.  Bartlett,  15 
Neb.  593.  Whether  any  such  presumption  as  that  which 
exists  where  a  husband  purchases  property  and  places  the 
title  in  his  wife^s  name  arises  where  the  property  is  pur- 
chased with  the  wife's  money  and  the  conveyance  runs 
to  the  husband,  we  need  not  Consider.  In  any  event  the 
presumption  may  be  overcome  by  clear  and  convincing 
evidence  of  a  trust.  Docme  v.  Dunham,  64  Neb.  135.  And 
we  must  assume  that  such  evidence  was  before  the  court. 
Hilton  V.  Bachman,  supra.  The  mere  fact  that  the  decree 
contains  no  express  finding  upon  the  issue  as  to  a  trust, 
raised  in  the  cross-petition,  is  not  material.  In  case  the 
pleadings  are  sufficient  to  bring  the  subject  matter  before 
the  court,  the  decree  may  not  be  attacked  collaterally 
merely  for  want  of  findings.  Such  defect  goes  no  further 
than  to  render  the  decree  irregular  or  erroneous.  State 
V.  Duncan,  37  Neb.  631. 

Ck>unsel  contend,  further,  that  the  property  in  question 
was  the  homestead  of  the  parties,  and  hence,  as  neither 
could  convey  without  the  concurrence  of  the  other,  the 
court  could  not  by  its  decree  transfer  the  title  from  the 
one  to  the  other  without  the  other's  consent.  But  it  is 
well  settled  that  a  conveyance  of  the  homestead  from  the 
one  spouse  to  the  other  does  not  require  execution  and 
acknowledgment  by  both.    Furrow  v*  Athey,  21  Neb,  671t 
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There  is^  in  substance,  no  conveyance  or  mcumbrance  of 
the  homestead  in  such  a  case.  The  reversion  only  ia 
affected.  The  homestead  interests  of  all  parties  are  ex- 
actly what  they  were  before.  As  the  reversion  is  a  valu- 
able estate,  and  it  is  just  and  right  that  it  should  pass 
to  the  heirs  or  devisees  of  the  spouse  from  whose  estate 
in  truth  and  fact  the  homestead  was  selected,  there  is 
every  reason  why  a  court  of  equity  should  interfere  and 
should  enforce  the.  trust  in  such  cases.  When  the  court 
had  determined  the  title  in  the  plaintiff,  defendant's 
rights  in  the  property  were  those  of  homestead  only,  de- 
pending upon  the  relation  of  husband  and  wife  between 
the  parties.  After  docrw  of  divorce,  he  had  no  right  of 
poRS(»ssion  in  the  wife's  separate  property,  merely  because 
such  property  was  occupied  as  a  homestead  while  the 
marriage  relation  subsisted.  Klamp  v.  Klamp,  58  Neb. 
748. 

It  is  therefore  recommended  that  the  judgment  be 
affirmed. 

DUPPIB,  C,  concurs. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed: 

The  following  opinion  on  rehearing  wm  filed  March  17, 
1904.  Former  judgment  vacated.  Judgment  of  district 
court  reversed: 

1.  B«cord:   Psrsumpttons.    Presumptions  indulged  to  sustain  a  record 

against  a  collateral  attack  can  only  be  made  to  supply  the  record 
in  matters  regarding  which  it  is  silent,  and  can  not  be  permitted 
to  contradict  the  record  in  matters  in  which  it  speaks  for  itself. 

2.  Alimony:   Jubisdiction.    Jurisdiction  of  the  court  in  matters  relat- 

ing to  dlTorce  and  alimony  is  given  by  the  statute,  and  every 
power  exercised  by  the  court  with  reference  thereto  must  look  for 
its  source  in  the  statute,  or  it  does  not  exist 

S. :    .    Provisions  of  chapter  26,  Compiled  Statutes,  relar 

tlve  to  alimony,  its  allowance  and  the  mode  of  its  enforoementt 
hel4  exclusive. 
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4. :    ,    In  a  suit  arising  under  the  provisions  of  cliapter^ 

25,  Compiled  Statutes,  the  district  court  has  not  Jurisdiction  to 
award  real  estate  of  the  husband  to  the  wife  in  fee  as  alimony, 
and  a  decree  in  so  far  as  it  attempts  so  to  do  is  void  and  subject 
to  collateral  attack. 

6.  Jurisdiction.    Jurisdiction  of  the  subject  matter  is  conferred  by  the 
law,  and  can  not  be  conferred  by  consent  of  the  parties. 

KiBKPATBICK,  C. 

At  a  former  term  an  opinion  in  this  case  was  handed 
down,  affirming  the  judgment  of  the  lower  court.  Ante, 
p.  797.  The  case  has  b(H»n  n^ubmitted  to  this  department, 
and  argument  by  counsel  for  both  parties  has  been  had 
upon  the  merits.  The  principles  of  law  as  announced  in 
the  syllabus  of  the  prior  opinion  are  conceded  to  be  sound ; 
but  counsel  for  plaintiff  in  error  (hereinafter  defendant) 
contend  that  the  judgment  of  affirmance  is  based  upon  a 
misapprehension  of  the  record,  and  that  the  judgment 
should  have  been  one  of  reversal.  We  will  herein  ri»stsite 
the  facts,  as  shown  by  the  record  upon  which  this  cause  was 
tried,  as  briefly  as  consistent  with  a  clear  expression  of  our 
views  of  the  law  applicable  to  the  case  made. 

On  April  30, 1902,  defendant  in  error  (hereinafter  plain- 
tiff) filed  her  complaint  against  defendant  iu  justic(? 
court  of  Lancaster  county,  for  the  unlawful  and  forcible 
detention  of  lots  1  and  2,  in  block  109,  city  of  Lincoln,  and 
asking  restitution  with  costs.  There  was  judgment  for 
plaintiff',  and  the  cause  was  rempvcnl  to  the  district  court 
where,  after  trial  to  a  jury,  the  district  court  directed  a 
verdict  for  plaintiff.  Judgment  entered  upon  this  verdict 
is  sought  to  be  reversed  by  the  present  proceeding  in  error 
to  this  court. 

It  appears  that  plaintiff  and  defendant  prior  to  March 
26, 1902,  were  husband  and  wife.  On  that  day,  in  an  action 
then  pending  in  the  district  court  for  T^am^aster  county, 
wherein  defendant  was  plaintiff  and  plaintiff  was  def(»nd- 
ant,  the  court  granted  an  absolute  divorce  to  plaintiff,  and 
in  the  decree  rendered  is  ccmtained  the  following  recital : 

"The  court  finds  that  the  defendant  (plaintiff  herein) 
54 
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IB  entitled  to  a  divorce  as  prayed  for,  and  by  consent  of 
parties  being  made  thereto  in  open  court,  in  lieu  of  all 
other  orders  for  alimony  entered  herein,  the  plaintiff 
shall,  within  ten  days  from  tt^is  date,  give  to  the  defendant 
his  deed  for  lots  1  and  2  in  block  109,  Lincoln,  Lancaster 
county,  Nebraska,  and  in  default  thereof  this  decree  to 
operate  as  such  dc^d,  and  that  within  thirty  days  the  plain- 
tiff shall  deliver  possession  of  said  property  to  the  defend- 
ant; and  that  within  ten  days  from  this  date,  the  defendant 
shall  execute  and  deliver  to  the  plaintiff  her  note  and 
mortgage  for  the  sum  of  |350  upon  said  property,  due  in 
six  months  from  date  and  bearing  six  per  cent,  interest 
from  date  of  same,  and  in  default  thereof,  this  deed  to 
operate  as  a  lien  upon  said  property  for  said  amount." 

This  decree  is  the  basis  of  plaintiff's  claim  to  the  prop- 
erty in  controversy,  and  upon  it  the  lower  court  in  the 
case  at  bar  directed  a  verdict  for  plaintiff.  All  of  the  con- 
tentions by  counsel  for  defendant  urged  at  the  former 
hearing  have  bcn^n  abandoned  except  the  one  that  the  decree 
in  the  divorce  suit,  in  so  far  as  it  awards  specific  real  estate 
to  plaintiff  as  alimony,  is  void,  and  can  not  be  the  basis  of 
any  right. 

It  will  be  convenient  at  this  point  to  state  the  theory 
upon  which  the  conclusion  leading  to  an  affirmance  of  the 
judgment  at  the  former  hearing  was  reached.  In  the 
fourth  paragraph  of  the  petition  of  defendant  (then  plain- 
tiff) in  the  divorce  suit,  he  alleged:  "That  plaintiff  is 
possessed  of  the  following  dc*scribed  property,  to  wit :  Lots 
one  (1)  and  two  (2)  block  109,  Lincoln,  Nebraska.  That 
lot  one  contains  a  thr(»e  room  house,  and  lot  two  contains  a 
small  stable.  That  all  of  said  property  is  clear  of  all  in- 
cumbrances and  is  worth  about  fSOO."  The  petition  also 
alleged  that  "it  is  the  wish  and  desire  of  this  plaintiff  that 
the  court  allow  defendant  reasonable  alimony." 

In  her  answer  and  cross-petition  plaintiff  (then  defend- 
ant) alleged: 

"That  she  admits  all  the  fourth  paragraph  of  plaintiff's 
petition,  and  further  says,  that  the  consideration  money 
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for  the  payment  of  said  lots  one  and  two  was  money  re- 
ceived by  her  from  her  father's  estate  in  Bohemia,  Europe; 
and  that  the  said  house  on  said  lot  1  was  built,  except  one 
room  or  part  thereof,  with  her  said  funds  obtained  as  afore- 
i?aid,  all  of  which  said  moneys  were  loaned  by  this  defend- 
ant to  said  plaintiff,  at  plaintiff's  request ;  no  part  of  which 
has  ever  been  returned  by  the  plaintiff  to  this  defendant." 
The  cross-petition  contained  a  prayer  that  the  defend- 
ant be  decreed  to  pay  reasonable  alimony,  and  that  the 
title  in  said  lots  one  and  two  be  quieted  in  plaintiff. 

Under  this  state  of  the  pleadings  in  the  divorce  suit, 
upon  the  doctrine  announced  in  Hilton  v.  Bachman,  24 
Ndb.  490,  and  State  v.  Duncan,  37  Neb.  631,  it  was,  in  the 
former  opinion,  held  that :  ^^In  case  the  pleadings  are  suffi- 
cient to  bring  the  subject  matter  before  the  court,  the  de- 
cree may  not  be  attacked  collaterally  merely  for  want  of 
findings.  Such  defect  goes  no  further  than  to  render  the 
decree  irregular  or  erroneous'';  and,  assuming  that  the 
property  was  brought  within  the  jurisdiction  of  the  court 
by  the  allegations  in  the  cross-petition,  it  was  thought  that 
in  order  to  sustain  the  decree,  the  pr^^ption  should  be 
indulged  that  sufficient  evidence  waiyheard  by  the  trial 
court  to  sustain  a  resulting  trust  in  ue  property  in  favor 
of  the  plaintiff,  warranting  the^ward  of  the  property  to 
her,  the  failure  to  make  and  incorporate  in  the  decree  spe- 
cific finding  of  this  fact  not  bekfg  jurisdictional. 

The  principle  is  sound,  but  its  application  to  the  facts  in 
this  record  is  now  questioned,  counsel  for  defendant  con- 
tending, first,  that  the  issue  of  plaintiff's  equitable  claim 
to  the  property  was  not  tendered  by  her  answer  and  cross- 
petition  ;  and,  second,  that  the  decree  itself  contains  a  re- 
cital rebutting  the  presumption  indulged  to  sustain  it. 

Whether  the  court  by  the  pleadings  was  given  jurisdic- 
tion to  make  a  decree  affecting  the  title  to  this  property 
may,  we  think,  well  be  doubted.  The  only  object  of  the 
proceeding  instituted  by  the  husband  was  to  obtain  a 
divorce  from  his  wife.  The  wife  sought  by  answer  and 
cross-petition  to  obtain  a  divorce  from  her  husband  with 
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alimony.  Ordinarily,  an  action  to  quiet  title,  or  to  collect 
a  debt,  would  not  be  joined  with  a  suit,  the  object  of  which 
was  to  obtain  a  divorce,  a  purely  statutory  proceeding  in 
this  state.  This  being  the  nature  of  the  proceeding  then 
before  the  court,  it  ought  to  appear  from  the  pleadings  that 
the  court  had  jurisdiction  of  this  property — ^jurisdiction  to 
make  a  decree  affecting  title  thereto.  The  question,  we 
think,  would  be  whether  the  pleadings,  aided  by  any  pre- 
sumptions which  it  may  be  permissible  to  indulge,  tendered 
the  issue  of  a  resulting  trust  in  plaintiff's  favor,  so  that 
the  court  would  have  jurisdiction  by  the  decree  to  change 
the  title.  Plaintiff  alleged  in  her  cross-petition  that  the 
money  with  which  the  property  was  purchased  was  loaned 
by  her  to  her  husband  at  his  request,  no  part  of  which  he 
had  repaid.  Under  a  state  of  facts  like  this  it  was  held 
that  "the  payment  of  the  money  at  the  request  of  the  hus- 
band was  a  loan  by  the  wife  to  him.  It  created  the  rela- 
tion of  debtor  and  creditor,  and  not  that  of  trustee  and 
cestui  que  trusV  Torrey  v.  Cameron,  73  Tex.  583-587.  In 
2  Story,  Equity  Jurisprudence  (13th  ed.),  sec.  1195,  it  is 
said  that  "a  trust  is  never  presumed  or  implied  as  intended 
by  the  parties  unless,  taking  all  the  circumstances  together, 
that  is  the  fair  and  reasonable  interpretation  of  their  acts 
and  transactions."  Such  a  trust  is  a  presumption,  sub- 
ject to  rebuttal  by  evidence  showing  that  the  transaction 
was  of  a  different  character.  And,  if  this  be  true,  then  it 
would  seem  beyond  question  that  a  pleading  alleging  facts 
as  potential  to  rebut  any  claim  of  a  resulting  trust  as  any 
which  could  have  been  shown  in  evidence  can  not  be  said 
to  bring  such  an  issue  into  the  case,  for,  upon  the  plainest 
principles,  one  who  loans  money  upon  the  request  of  the 
borrower  has  not  an  equitable  claim  upon  the  property 
purchased  with  the  money  borrowed.  It  does  not  seem  to 
us  that  under  the  state  of  the  pleadings  in  the  divorce 
suit  this  property  was  brought  before  the  court  in  such  a 
way  as  empowered  it  to  make  any  decree  affecting  the  title  • 
thereto  upon  any  presumed  theory  that  a  trust  therein  was 
established. 
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But  the  decree  in  the  divorce  suit,  as  already  quoted 
herein,  shows,  we  think,  without  question,  that  the  prop- 
erty was  awarded  to  plaintiff  as  alimony,  and  this  pre- 
cludes any  presumption  that  the  property  was  awarded 
to  her  because  it  was  shown  to  be  her  own.  Alimony  is 
payable  out  of  the  husband's  estate,  and  not  out  of  the 
wife's.  It  can  never  be  assumed  that  the  court  gave  as 
alimony  to  the  wife  property  shown  on  the  trial  to  be 
hers.    In  1  Black,  Judgments  (2d  ed.),  sec.  277,  it  is  said: 

"The  general  rule,  as  stated,  is  that  every  presumption 
will  be  indulged  in  favor  of  the  records  of  superior  courts. 
An  important  corollary  to  this  rule  is  that  there  can  be 
no  presumption  against  the  record.  For  if  the  record 
imports  absolute  verity,  its  recitals  must  be  equally  as 
conclusive  when  they  make  against  the  jurisdiction  as 
when  for  if 

Upon  this  rule  we  think  it  follows  that  the  judgment  of 
the  district  court  in  the  case  at  bar  can  not  be  affirmed 
by  invoking  the  presumption  that  a  trust  was  proved. 

Thus  we  are  brought  to  a  consideration  of  the  one  re- 
maining contention,  and  that  now  relied  on,  that  the 
decree,  in  so  far  as  it  awards  specific  real  estate  of  the 
husband  to  the  wife  as  alimony,  is  void  and  subject  to 
collateral  attack.  Is  it  competent  for  a  district  court  in 
this  state,  sitting  as  a  court  of  equity  to  hear  cases  arising 
under  the  provisions  of  chapter  25,  Compiled  Statutes 
(Annotated  Statutes,  5324),  to  devest  the  husband  of  his 
l^al  title  to  realty,  and  vest  the  title  in  the  wife  as  ali- 
mony? In  several  cases,  this  court  has  reversed  judgments 
where  the  lower  court  gave  to  the  wife  a  lien  upon  specific 
real  estate  of  the  husband.  Nygren  v.  Nygren^  42  Neb. 
408;  Brotherton  v.  Brotherton,  14  Neb.  186.  Rut  this  is 
a  collateral  attack,  and  defendant  can  not  prevail  unless 
it  is  made  to  appear  upon  reason  and  authority  that  the 
award  of  real  estate  as  alimony  is  not  merely  erroneous, 
subjecting  the  judgment  to  reversal  on  appeal,  but  is  in 
excess  of  the  court's  jurisdiction  under  the  statute. 

Section  22  of  chapter  25  (Annotated  Statutes,  5345) 
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provides  that  in  case  of  a  divorce,  "the  court  may  further 
decr(H»  to  her  (the  wife)  such  part  of  the  personal  estate 
of  the  husband  and  such  alimony  out  of  his  estate  as  it 
shall  deem  just  and  reasonable,  having  regard  to  the  abil- 
ity of  the  husband,  the  character  and  situation  of  the 
parties,  and  all  other  circumstances  of  the  case."  There 
is  a  provision  (section  23)  reserving  to  the  wife,  under 
certain  circumstances,  her  dower  estate ;  section  24  reserv- 
ing under  certain  circumstances  a  portion  of  the  wife^s 
personal  estate  to  the  husband,  and  section  26  provides 
that  when  alimony  is  allowed,  the  court  may  require  secur- 
ity for  its  payment;  may  order  his  real  estate  sold  as  upon 
execution  if  he  fails  to  pay  alimony,  and  may  appoint  a 
receiver  to  collect  the  profits  of  his  estate  both  real  and 
personal,  in  case  of  his  default,  and  it  is  specifically  de- 
clared that  the  judgment  for  alimony  stands  upon  an  equal 
footing  with  all  money  judgments,  being  a  lien  upon  the 
judgment  debtor's  real  estate  in  the  same  manner  as  any 
other  judgmc^nt  that  may  be  obtained  against  him. 

Are  the  provisions  of  chapter  25  exclusive  in  their  grant 
of  power  to  the  district  courts  with  reference  both  to  the 
causes  for  which  divorce  may  be  granted,  and  to  the  allow- 
ance of  alimcmy?  Consideration  of  this  question  has  led 
us  to  answer  in  the  affirmative.  Matters  pertaining  to  di- 
vorce, separation,  and  alimony  were  originally  of  ecclesi- 
astical cognizance.  But  in  this  country  they  have  always 
becm  regulated  by  statute,  and  we  think  the  courts  have 
always  looked  to  the  statute  as  the  source  of  their  power. 
In  Barker  v.  Dayton,  28  Wis.  367,  379,  it  is  stated :  "It  is 
an  undoubted  general  principle  of  the  law  of  divorce  in 
this  country,  that  the  courts,  either  of  law  or  equity,  pos- 
sess no  powers  except  such  as  are  conferred  by  statute; 
and  that,  to  justify  any  act  or  proceeding  in  a  case  of 
divorce,  whether  it  be  such  as  pertains  to  the  ground  or 
cause  of  action  itself,  to  the  process,  pleadings  or  practice 
in  it,  or  to  the  mode  of  enforcing  the  judgment  or  decree, 
authority  therefor  must  be  found  in  the  statute,  and  can 
not  be  looked  for  elsewhere,  or  otherwise  asserted  or  ex- 
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erciseil.'^  We  think  this  principle  was  iTcofvnizod  by  this 
court  in  the  cases  of  Nyyrcn  v.  Nygrcn  and  nrothcrUm  v. 
Brothcrton^  sitpra^  reversing  th(^  judgments  because  the 
district  court  gave  a  remedy  in  excc^ss  of  that  authorized 
by  the  statute,  the  provisions  of  which  for  the  cmforcement 
of  the  wife's  claims  being  regarded  as  sufficient  and  ex- 
clusive. 

After  an  exhaustive  review  of  all  the  authorities  upon 
this  question,  and  a  careful  examination  into  the  reason 
and  history  of  jurisprud(*nce  both  in  this  country  and  in 
England  with  ref(T(»nce  then^to,  Bishop,  in  the  first  vol- 
ume of  his  ^^'ork  on  :\Iarriage,  Divorce  and  Separation, 
section  1400,  states  the  rule  as  hcTein  announced.  In 
Earle  v.  Earlc,  27  N(»b.  277,  a  wife  sought  separate  main- 
tenance without  praying  divorce.  It  was  sought  to  defeat 
her  suit  on  the  ground  that  the  proceeding  was  not  recog- 
nized by  our  statute.  She  was  permitted  to  pn^vail  be- 
cause to  deny  her  suit  would  have  be(*n  to  r(*cognize  a 
wrong  without  a  remcHly.  Without  preti'uding  to  question 
the  soundness  of  that  diKMsicm,  it  is  manif(\st  that  it  is  in- 
applicable here,  b(»caus(*  in  cases  like  that  at  bar  the  rem- 
edy provided  by  the  statute  has  been  declared  by  this  court 
to  be  ample  and  sufficient 

We  proc(»ed,  tluTcfore,  in  the  examination  of  the  ques- 
tion present(Hl  upon  the  assumption  that  the  court's  power 
to  do  what  it  did  under  the  pleadings  in  this  case  must 
find  justification  in  the  statute  or  it  can  not  be  sustained. 
Empowered  by  the  statute  to  award  alimony,  can  the  court, 
in  the  exercise  of  this  power,  give  the  n^al  (\state  of  the 
husband  to  the  wife?  Or,  stated  otherwise,  is  the  power 
to  give  the  husband's  real  estate  to  the  wife  by  decree  in  a 
divorce  suit  imi)lied  in  the  power  which  the  statute  ex- 
pressly confers  to  give  alimony?  The  language  used  by 
the  supreme  court  of  Wisconsin  {Bacon  v.  Bacon,  43  Wis. 
197,  203)  in  discussing  a  statute  like  our  own  is  pertinent 
to  this  question.  "Section  24,''  it  is  there  said,  "so  far  as 
it  has  relation  to  th(»  subject,  is  restricted  in  terms  to 
personal  property.    It  authorizes  the  court  to  adjudge  to 
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the  wifi^  psirt  of  the  perKonal  (»stato  of  the  husband  and  ali- 
mony ont  of  his  i^tnto.  Th(»  part  of  the  personal  estate 
here  intended  is  prc^suniably  confined  to  specific  chattels, 
oth(»r  than  money;  alimony  being  intendcMl  to  (fever  all  pro- 
vision for  m(m(\v.  Alimcmy  is  not  an  estate;  not  a  portion 
of  the  hnsband's  estate  to  be  assi<]:ned  to  the  wife  as  her 
own.  It  is  an  allowance  ont  of  the  hnsband's  estate  for  the 
noiirishnu^nt  of  the  wife,  resting  in  discretion,  variable  and 
revocable*,  ('ampin  11  i\  CamphcU,  37  Wis.  206.  As  the  au- 
lhori<i(»s  in  that  case  snftlciently  show,  alimcmy  is  a  techni- 
cal word,  theon^tically  r(\stricttHl  to  piTsonalty  and  practi- 
cally to  money.  It  is  payable  out  of  the  husband's  estate, 
real  as  w(*ll  as  p(n*sonal;  but  the  word  nevcT  covers  the 
estate  its(»lf.  So  section  24  makes  it  payable  out  of  the 
husbamrs  (»state;  clearly  excluding  any  transfer  of  his 
estate  to  th(*  wife,  (»xcei)t  the  part  of  his  personalty  pre- 
viously and  expressly  authorizcnl.'' 

In  Cilia mc  r.  VaUnnc,  25  N.  J.  Eq.  548,  the  statute  under 
consid(»rati(m  providcnl  as  follows:  "When  a  divorce  shall 
b<»  d(»cr(HHl,  it  shall  and  may  be  lawful  for  the  court  of 
chancery  to  take  (makiO  siu'h  order  touching  the  alimony 
an<l  maintenance  of  the  wife,  and  also  tou<'hing  the  care 
and  maintenance  of  th(»  children,  or  any  of  them,  by  the 
said  husband,  as  from  the  circumstances  of  the  parties  and 
the  nature  of  the  case,  shall  be  fit,  reasonable,  and  just." 
And  with  refen^nce  to  this  statute  it  was  siiid: 

"Now,  the  t(Tms  alimony  and  maintenance  are  emphati- 
cally technical  words,  having  for  ages  borne  a  fixtxl  and 
establisluHl  nif^aning,  and  they  never  have  been  held  to 
comprise*,  within  their  legitimate  signification,  an  allow- 
ance of  a  porlion  of  th(*  husband's  estate  in  fee.  It  is 
not  prc^tended  that  there  is  any  expression  in  this  law  which 
tcMids  to  show  that  these  words  have  been  used  in  a  differ- 
(»nt  sense*  from  that  which,  as  terms  of  art,  they  carry  with 
tluMu ;  and  such  b(»ing  the  case,  it  seems  to  me  that,  upon 
general  principles,  they  must  be  held  to  end)o<ly  simply 
their  technical  signification." 

While  the  point  was  not  necessary  to  a  decision  of  the 
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case  before  it,  the  court  in  Maguire  v.  Maguire^  7  Dana 
(Ky.),  181,  in  the  last  paragraph  of  the  syllabus,  said  with 
reference  to  the  signification  of  the  word  alimony :  "A  de- 
cree for  alimony  must  secure  to  the  wife  an  annuity,  or 
other  personal  right  to  maintenance;  an  absolute  right  to 
property  can  not  be  decreed  in  a  case  for  alimony." 

And  so  in  the  case  of  Russell  v.  Russell,  4  Q.  Greene 
(la.),  26, 29,  under  a  statute  permitting  the  court  "to  make 
such  order  in  relation  to  the  children  and  property  of  the 
parties  and  the  maintenance  of  the  wife  as  shall  be  right 
and  proper,"  it  was  said:  "Alimony  is  an  allowance  for 
maintenance  of  the  wife.  It  is  not  to  be  understood  as 
involving  a  distribution  of  the^  estate  by  force  of  law." 
And  in  the  same  case  with  reference  to  an  attempted 
transfer  of  this  kind,  it  was  stated :  "The  rights  of  realty 
are  held  in  too  much  regard  to  be  disturbed  by  a  proced- 
ure so  summary.  The  estate  of  inheritance  would  thereby 
be  diverted  from  its  legitimate  direction." 

So  much,  then,  does  an  examination  of  the  cases  reveal 
as  to  the  technical  signification  of  the  word  "alimony," 
denominated  in  the  books  as  a  word  of  art,  standing  for  a 
definite  idea,  which,  in  the  absence  of  language  indicative 
of  a  use  opposed  to  its  settled  meaning,  excludes  the  hus- 
band's real  estate. 

Words  in  a  statute  are  to  be  given  their  usual  meaning 
{State  V.  Byrum,  60  Neb.  384),  and  this  same  principle 
requires  that  technical  words  shall  be  given  their  technical 
meaning  unless  another  intention  is  manifest  from  the 
statute.  The  meaning  of  this  word  being  fairly  settled,  it 
must  be  presumed  that  such  meaning  was  in  contempla- 
tion of  the  legislature  and  expresses  the  true  meaning  of 
the  statute  {Kendall  v.  Oameau,  55  Neb,  403),  unless  there 
is  to  be  found  in  the  statute  warrant  for  holding  that  it 
was  used  in  a  broader  sense.  Can  this  be  said  of  our  stat- 
ute on  divorce  and  alimony?  The  court  is  empowered  to 
decree  to  the  wife  "such  part  of  the  personal  estate  of  the 
husband,  and  such  alimony  out  of  his  estate."  Thus  the 
power  to  give  in  kind  seems  to  be  restricted  to  personal 


§id  KEfitiASttA  REPORTS.  [Vol.  69 


Clsek  T.  Cisek. 


property,  and  alimony  is  made  payable  out  of  his  estate. 
This  variation  in  language  can  not  be  said  to  be  accidental 
or  meaningless.  It  is  similar  to  the  phraseology  of  like 
statutes  in  other  states.  In  Bacon  v.  Bacon,  supra,  the 
words  "alimony  out  of  his  estate,"  are  held  to  exclude  a 
transfer  of  the  husband's  estate  to  the  wife.  Alimony  is 
defined  by  Blackstone  as  that  allowance  which  is  made  to 
a  woman  for  her  support  "out  of  the  husband's  estate."  1 
Blackstone's  (^ompientaries,  441.  Furthermore,  all  the 
subsequent  provisions  for  the  enforcement  of  the  decree  for 
alimony  nevm  unmistakably  to  contemplate  that  the  ali- 
mony grantcHl  is  an  allowance  out  of  the  husband's  estate, 
and  not  a  part  of  his  estate.  In  the  Valame  case,  25  N.  J. 
Eq.,  supra,  the  chancellor  said  at  page  551: 

"I  will,  in  conclusion,  point  to  the  fact,  that  the  modes 
appointe<l  by  the  act  to  enforce  the  payment  of  the  alimony, 
such  as  requiring  security  from  the  husband,  and  author- 
izing the  stHjuostration  of  his  personal  estate,  and  the  rents 
and  profits  of  his  real  estate,  appear  to  stand  in  opposition 
to  the  idea  that  a  part  of  the  land  itself  can  be  set  apart 
for  the  wife." 

This  language  may  with  equal  pertinency  be  applied  to 
our  statute. 

In  view  of  the  foregoing,  we  think  it  can  not  be  success- 
fully said  that  the  court  in  awarding  to  the  wife  specific 
real  estate  of  the  husband  as  alimony  did  not  exceed  the 
power  conferred  by  the  statute.  This  being  true,  it  must 
be  held,  unless  one  other  contention  yet  to  be  considered 
makes  another  holding  necessary,  that  the  decree  in  the 
divorce  suit,  so  far  as  it  attempts  to  give  the  specific  prop- 
erty in  controversy  to  the  wife  in  fee  as  alimony,  is  void, 
and  subject  to  this  collateral  attack.  1  Freeman,  Judg* 
ments  (4th  ed.),  section  120c. 

But  it  is  said  that  the  decree  assailed  herein  recites  that 
the  parties  thereto  consented  in  open  court  to  the  judg- 
ment awarding  the  property  as  alimony.  It  is  not  open  to 
question  in  this  state  that  jurisdiction  can  not  be  conferred 
by  consent.  Burkland  v.  Johnson,  50  Neb.  858;  Anderson 
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V.  Story y  53  Neb.  259;  Armstrong  v.  Mayer,  60  Neb.  423. 
It  is  only  with  reference  to  the  jurisdiction  over  the  person 
that  the  court  will  look  to  the  attitude  of  the  party.  That 
which  in  this  decree  is  attacked  for  nullity  goes  to  the 
power  of  the  court  to  transfer  the  title  to  real  estate  in  the 
manner  and  under  the  circumstances  attempted.  It  is 
manifestly  a  question  of  jurisdiction  over  the  subject 
matter,  and  being  such,  it  can  not  well  be  said  that  the 
consent  of  the  parties  as  recited  can  affect  the  determina- 
tion of  the  question.  It  would  not  be  contended  that  had 
the  court  granted  a  divorce  up  -in  a  ground  not  mentioned 
in  the  statute,  the  decree,  otherwise  void,  w^ould  be  held 
valid  because  the  parties  are  showm  to  have  consented 
thereto.  The  law  conferring  the  jurisdiction,  whether  the 
court  had  or  had  not  power  to  set  over  this  real  estate  to 
the  wife  as  alimony,  must  be  tested  by  the  law.  So  tested, 
we  find  that  the  court  was  without  jurisdiction,  and  that 
the  decree,  so  far  as  it  attempts  to  vest  title  to  the  prop 
erty  in  controversy  in  plaintiff,  is  void,  and  that  the  judg- 
ment of  the  district  court  in  the  case  at  bar  should  have 
been  for  defendant.  It  is  therefore  recommended  that  the 
prior  judgment  of  affirmance  herein  be  vacated,  the  judg- 
ment of  the  district  court  reversed  and  the  cause  remanded 
for  further  proceedings. 

DuFFiB  and  Letton,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  prior  judgment  of  affirmance  herein  is  va- 
cated, the  judgment  of  the  district  court  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 


Charles  Best,  appellee,  v.  Helen  Gralapp  et  al., 
appellants.* 

FiUED  September  17,  1903.    No.  13,016. 

1.  Specific  Performance.    An  agreement  to  devise  land,  upon  sufficient 
consideration,  may  be  enforced  speciflcally  in  a  proper  case. 
*  Rehearing  allowed.    See  opinion,  p.  815,  pout. 
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2.  Agreement  to  Will  Property.     It  is  sufficient  if  the  agreement  is 

that  the  promisee  shall  receive  the  property,  or  that  it  shall  he 
left  him  at  the  decease  of  the  promisor.  There  need  not  be  an  ex- 
press promise  to  make  a  will. 

3.  Equity:   Trust.    Ekiuity  will  impress  a  trust  upon  the  property  In 

such  cases,  which  will  follow  it  into  the  hands  of  personal  repre- 
sentatives or  devisees  of  the  promisor. 

4.  Agreement  Enforceable.     An  agreement  to  leave  property  by  will    '"^ 

is  not  ambulatory  or  revocabl€;/after  performance  on  the  part  of 
the  promise^ 

5.  Part  Performance:   Statute  of  Frauds.    Part  performance  of  sueh 

a  character  that  the  court  can  not  restore  the  promisee  to  the 
situation  in  which  he  was  when  the  agreement  was  made  or  com- 
pensate him  in  damages,  is  sufficient  to  take  the  case  out  of  the 
statute  of  frauds. 
I 

Appeal  from  the  district  court  for  Johnson  county: 
Charles  B.  Lktton,  District  Judge.    Affirmed. 

M.  B,  C.  True  and  James  E.  PhUpott,  for  appellants. 

Leivu  C.  Chapman  and  John  B,  Douglas,  contra. 

Pound,  C. 

This  is  a  suit  to  quiet  title.  The  plaintiff,  who  is  in  pos- 
session of  the  premises  in  controversy,  alleges  that  on  the 
22d  day  of  May,  1899,  and  for  many  years  prior  thereto,  his 
father,  now  deceased,  was  the  owner  and  in  possession  of 
the  property;  that  his  father  was  an  old  man  at  that  time; 
that  all  his  children  were  of  full  age  and  living  out  of  the 
state,  and  that  his  wife  was  divorced ;  that  under  these  cir- 
cumstances his  father,  heing  without  suitable  care,  atten- 
tion and  protection,  agreed  with  the  plaintiff,  who  was 
then  in  business  in  the  state  of  Kansas,  that  if  the  plaintiff 
would  abandon  his  business  there  and  return  with  his 
family  to  the  property  in  controversy,  take  charge  thereof 
and  of  the  plaintiff  and  provide  him  with  suitable  home 
and  attention  until  his  death,  the  plaintiff  should  receive 
at  his  death  the  land  in  question,  and  other  property  not 
material  to  this  controversy.    He  further  alleges  that  in 
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pursuance  of  and  part  performance  of  said  agreement,  and 
in  reliance  thereon,  he  closed  out  his  business  in  Kansas, 
sold  his  property  in  that  state  except  such  sa  he  could  use 
at  his  father's  home  in  Nebraska,  and  removed  to  the  prop- 
erty, upon  which  he  and  his  family  have  resided  ever  since; 
that  he  performed  in  all  respects  everything  on  his  part  to 
be  done  and  performed  under  said  agreement;  and  that 
he  assumed  and  paid  all  the  funeral  expenses  and  expenses 
of  the  last  illness  of  his  father  and  all  other  claims  that 
might  be  charged  as  debts  against  his  father's  estate,  in- 
cluding certain  expenses  of  removing  a  cloud  upon  his 
father's  title  to  the  property.  .  iSe  also  alleges  that  his 
father  died  on  the  i4th  day  of  March,  1901,  and  that  Ave  of 
the  children  and  heirs  at  law  of  his  father  have  since  that 
time  conveyed  and  quitclaimed  to  him  all  title  or  interest 
which  they  might  have  in  the  pTopertj.  Three  children 
and  the  heirs  of  a  fourth,  deceaised,  who  have  not  executed 
such  conveyances  are  made  defendants,  and  the  petition 
prays  that  the  title  to  the  property  may  be  quieted  in  the 
plaintiff  as  against  them.  The  trial  court  found  generally 
for  the  plaintiff  and  against  the  defendants  and  rendered 
a  (^eCree  as  prayed  for. 

We  think  the  findings  and  decree  are  right  and  sHould 
be  affirmed.  An  agreement  to  devise  land,  upon  sufficient 
consideration,  may  be  enforced  specifically  in  a  proper 
case.  Howe  v.  Watson,  179  Mass.  30,  60  N.  B.  415 ;  Bird  v. 
Jacobus,  113  la.  194,  84  N.  W.  1062;  Whiton  v.  Whiton, 
179  111.  32,  53  N.  E.  722.  It  is  sufficient  if  the  agreement 
is  that  the  promisee  shall  receive  the  property,  or  that  it 
shall  be  left  him  at  the  decease  of  the  promisor.  There 
need  not  be  an  express  promise,  in  so  many  words,  to  make 
a  will.  Kofka  v.  Rosicky,  41  Neb.  328.  Equity  will  im- 
press a  trust  upon  the  property  in  such  cases,  which  will 
follow  it  into  the  hands  of  personal  representatives  or  devi- 
sees of  the  promisor.  Price  v.  Price,  111  Ky.  771 ;  Howe 
V.  Watson,  supra;  Duvale  v.  Duvale,  54  N.  J.  Eq.  581,  56 
N.  J.  Eq.  375;  Bruce  v.  Moon,  57  S.  Car.  60,  35  S.  E. 
415;  Fogle  v.  8t.  Michael  P.  E.  Church,  48  S.  Car.  86,  26 
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S.  B.  99;  Smith  v.  Pierce,  65  Vt  200, 25  AtL  1092;  Burdine 
V.  Burdine,  98  Va.  515,  36  S.  E.  992. 

On  behalf  of  appellants  the  principal  contention  seema 
to  be  that  the  agreement  in  question,  being  testamentary 
in  character,  was  ambulatory  and  revocable  during  the 
life  of  the  testator.  But  after  performance  on  the  part  of 
^  the  plaintiff  o^  substantially  everything  to  be  done  on  his 
part,  this  can  not  be  true.  To  hold  the  agreement  revo- 
cable under  such  circumstances  would  be  to  permit  a  fraud 
which  a  court  of  equity  could  not  sanction.  This  very 
question  was  decided  in  Bruce  v.  Moon,  supra.  It  is  also 
insisted  that  the  agreement  was  within  the  statute  of 
frauds.  While  there  is  some  conflict  of  authority  on  this 
point,  the  authorities  recognized  and  followed  in  this^ 
state  hold  that  part  performance,  of  such  a  charactCT  that 
the  court  can  not  restore  the  promisee  to  the  situation  in 
which  he  was  when  the  agreement  was  made  or  compensate 
him  in  damages,  is  sufiicient  to  take  the  case  out  of  the 
statute  of  frauds.  Kofka  v.  Rosicky,  41  Neb.  328 ;  Rhodes 
V.  Rhodes,  3  Sandf.  Ch.  (N.  Y.)  279;  Shahan  v.  Stmn,  48 
Ohio  St.  25,  26  N.  E.  222;  Sutton  v.  Hayden,  62  Mo.  101, 
This  doctrine  has  the  support  of  many  recent  decisions. 
Winne  v.  Winne,  166  N.  Y.  263,  59  N.  E.  832;  Svanhurg 
V.  Fossccn,  75  Minn.  350,  78  N.  W.  4;  Otoens  v.  McNally, 
113  Cal.  144,  45  Pac.  710;  Carmichael  t?.  Carmichael,  72 
Mich.  76,  40  N.  W.  173.  Where  a  man  of  middle  age  and 
the  head  of  a  family  closes  out  his  business,  disposes  of 
his  property,  presumably  at  a  sacrifice,  as  is  inevitable  in 
such  cases,  and  removes  to  another  state  for  the  purpose 
of  taking  charge  of  the  property  and  person  of  an  aged 
parent,  the  entire  course  of  his  life  is  so  far  changed  that 
it  would  be  impossible  to  compensate  him  adequately  in 
damages  or  to  restore  him,  after  a  lapse  of  some  years, 
to  his  original  position.  To  permit  the  statute  of  frauds 
to  be  asserted  in  such  a  case  is  to  work  a  fraud  upon  the 
promisee.  In  the  brief  on  behalf  of  appellants,  some 
claim  is  made  with  respect  to  the  statute  of  homesteads. 
We  do  not  think  that  statute  involved  in  any  way.    It 
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appears  that  all  the  children  of  the  deceased  had  come  of 
age  and  left  the  state  long  prior  to  the  agreement  in  ques- 
tion. His  wife  was  long  since  divorced  and,  except  as 
against  the  claims  of  creditors  with  respect  to  debts  in- 
curred during  the  continuance  of  the  marriage  relation, 
no  homestead  rights  attached  to  the  land.  Several  of  the 
questions  involved  in  this  case  were  before  the  court  in 
Teske  v.  Dittbemerj  65  Neb.  167.  But  as  a  rehearing  is 
pending,  chiefly,  however,  upon  question  as  to  the  effect  of 
the  homestead  statute  upon  the  circumstances  of  that  case, 
we  have  preferred  to  treat  the  questions  at  issue  independ- 
ently. 

It  is  recommended  that  the  decree  be  affirmed. 

DuPFiB  and  Kirkpatrick,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  May  18, 
1904.    Judgment  of  affirmance  adhered  to: 

1.  Quieting  Title:  Decbce:    EiVidence.    Evidence  examined,  and  found 

sufficient  to  sustain  the  decree  entered  in  the  trial  court  quieting 
title  to  the  real  estate  in  controversy  in  the  plaintiff,  appellee  in 
this  court 

2.  Probate  Court:   JuBiSDicnoN.    A  probate  court  is  without  jurisdic- 

tion to  try  and  determine  title  to  real  estata 

3.  WiU:   Pbobate:    Coixatebal  Attack.    A  suit  in  the  district  court 

to  enforce  the  specific  performance  of  a  parol  agreement  to  devise 
real  property  and  to  quiet  title  in  the  plaintiff,  as  against  those 
claiming  under  a  will  duly  allowed  and  admitted  to  probate  in  the 
county  court  is  not  a  collateral  attack  on  the  judgment  admitting 
such  will  to  probate. 

4.  Affirmed.    The  former  opinion  and  the  judgment  of  affirmance  In 

accordance  therewith,  adhered  to. 

HOLGOMB,  C-  J, 

This  cause  is  submitted  on  rehearing.    The  former  opin- 
ion, formulated  by  Mr.  Commissioner  Pound,  fully  states 
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the  case.  Ante^  p.  811.  The  suit  in  its  nature  is  for 
the  purpose  of  obtaining  a  decree  for  a  specific  per^ 
formance  of  an  agreement,  resting  in  parol,  to  devise 
real  estate  and  to  quiet  title  in  the  plaintiff  as  against 
others  claiming  through  a  will  duly  allowed  and  ad- 
mitted to  probate.  As  we  read  the  record,  we  think  it 
is  conclusively  established  that  the  deceased,  Charles  Best, 
Sr.,  who  was  at  the  time  near  eighty  years  of  age  and  in 
need  of  the  care  and  protection  of  others  younger  and 
more  able  to  work,  and  who  was  living  alone,  having  been 
divorced  from  his  wife,  and  whose  children  had  departed 
from  the  parental  roof,  caused  to  be  written  a  letter  to  his 
son,  the  plaintiff  in  this  action,  proi>osing  that  he  should 
move  from  his  then  residence  in  Kansas  to  the  farm  and 
home  of  the  deceased,  and  care  for  him  during  the  remain- 
der of  his  life,  and  that  in  return  for  such  services  the  son 
should  have  his  property,  or  what  was  left  of  it,  at  his 
death.  It  appears  that  the  deceased  was  at  the  time  living 
alone  on  the  land  in  controversy,  comprising  an  eighty 
acre  tract  and  worth  approximately  the  sum  of  f3,000; 
that  at  his  instance  and  request,  a  neighbor  wrote  to  the 
plaintiff  proposing  that  if  he  would  remove  from  his  then 
home  to  the  home  of  the  deceased  and  care  for  the  latter 
till  his  death,  he  would  give  him  all  the  properly  he 
had  left  The  letter  itself  is  not  in  evidence  and  its  exact 
terms  are  not  known.  In  response  to  the  letter,  the  son 
visited  his  father  and  made  arrangements  resulting  in  his 
disposing  of  his  property,  which  consisted  of  personalty 
only,  and  giving  up  the  business  in  which  he  was  engaged 
in  Kansas,  and  with  his  family  removing  to  the  home  of 
the  deceased  where  he  took  charge  of  the  place,  cared  for 
and  supplied  his  father  with  needed  sustenance,  looked 
after  him  until  his  death,  and  paid  expenses  incidental  to 
his  last  illness,  death  and  burial,  which  occurred  some 
twenty  months  after  he  had  moved  on  the  home  place. 
There  is  an  abundance  of  evidence  that  the  deceased  many 
times  said  that  he  had  made  the  arrangement  contem- 
plated in  the  proposition  first  imparted  to  his  son  by  the 
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letter  mentioned ;  that  he  was  well  satisfied  with  the  agree- 
ment and  was  receiving,  under  the  arrangment  thus  made, 
the  proper  care  and  attention  from  his  son  and  family 
that  his  age  and  circumstances  seemed  to  require,  and  it 
is  not  to  be  doubted  that  the  plaintiff  in  good  faith  per- 
formed to  the  fullest  extent  all  the  obligations  resting 
upon  him,  and  which  he  was  in  duty  bound  to  do  under 
the  agreement  theretofore  entered  into. 

It  is  argued  that  the  plaintiff  was  not  let  into  the  full 
possession  of  the  premises  and  that  therefore  there  was 
not  such  performance  of  the  parol  agreement  as  to  relieve 
it  from  the  operation  of  the  statute  of  frauds.  Of  course, 
he  moved  into  the  house  in  which  the  father  had  been 
residing  as  his  home  and  homestead,  and  in  which  he  con- 
tinued to  reside  until  his  death.  II?  is  obvious,  however, 
that  the  son  became  the  head  of  the  household  and  con- 
ducted the  affairs  of  the  farm,  while  the  old  gentleman  re- 
tained one  room  of  the  building  in  which  the  son  and  his 
family  also  resided.  He  ate  at  the  family  table  supplied 
by  the  plaintiff,  and  became  in  fact  a  member  of  his 
family.  The  most  that  can  be  said  in  favor  of  the  defend- 
ants' contention  is  that  they  occupied  the  premises  jointly. 
It  is  manifest  that  it  was  in  pursuance  of  the  agreement 
and  in  carrying  it  into  execution  that  the  son  removed 
onto  the  father's  premises,  lived  there  in  the  dwelling 
house  erected  thereon,  and  was  in  possession  thereof  with 
a  view  of  caring  and  providing  for  the  father  as  contem- 
plated by  the  terms  of  the  agreement.  Such  possession, 
we  are  satisfied, 'is  on  equitable  principles  all  that  is  re- 
quired in  order  to  give  the  plaintiff  the  benefit  of  the  fact 
of  possession  of  the  premises  involved  in  the  controversy 
as  a  part  performance  of  the  parol  agreement  to  leave  the 
son  the  real  estate  on  the  death  of  the  father.  So  far  as 
the  son  was  concerned  under  the  agreement,  he  was  let 
into  the  entire  and  undisputed  possession  of  the  real  prop- 
erty, as  was  therein  contemplated  in  order  to  effectuate  its 
purposes.  The  oral  agreement  accompanied  by  the  pos- 
session and  the  performance  of  its  terms  were,  under  the 
55 
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circumstances,  sufflcieut  to  take  it  without  the  statute  of 
frauds. 

There  is  also  a  contention  to. the  effect  that  equity  ought 
not  to  interi)ose  ami  grant  relief  to  the  plaintiff  because 
he  may  be  fully  and  ad(H]uately  compensated  in  money  for 
the  scTvices  i)erformed  under  the  alleged  agriH^ment.  We 
were  disposcnl  to  believe,  when  the  rehearing  was  granted, 
that  possibly  the  performance  on  the  part  of  the  plain- 
tiff of  his  part  of  the  agreement  was  not  of  such 
character  as  to  prt»clude  his  beting  compensated  in  a 
pwuniary  way  for  the  services  rendered  and  that  there- 
fore his  prayer  for  a  decree  that  the  title  to  the 
real  estate*  should  be  adjudged  to  be  in  him  ought  not 
to  have  Ix^en  grant(?d.  Further  consideration  leads  us  to 
the  conclusion  that  tlie  decree  and  our  former  judgment 
in  this  respei^t  were  right  and  should  be  adhered  to.  It  is 
very  doubtful  if  any  piHJuniary  standard  could  be  set  up 
by  which  the  plaintiff  could  be  adequately  compensated 
for  the  servicers  iwrformed  in  carrying  out  the  agreement. 
In  Teskc  t\  Ditihcrner,  70  Neb.  ^^^  ,  the  writer  expressed 
some  doubt  as  to  the  equitable  right  of  the  plaintiff  in 
that  action  to  a  diH^rc^e  of  specific  performance  because  the 
nature  of  the  services  performed  were  such  that  adequate 
jM^cuniary  compensation  could  have  been  awarded.  The 
majority  of  the  court,  however,  thought  that  a  decree  di- 
recting sp(*ciflc  performance  was  proper,  and  it  was  so 
ordered.  The  reasons  for  giving  to  the  plaintiff  just  what 
he  contractcHl  for  in  the  case  at  bar  appeal  as  strongly, 
or  more  so,  to  the  conscience  of  the  chancellor  than  in  the 
case  cited.  The  agi-c^ement  in  the  instant  case  was  a 
reasonable  one  on  its  face.  The  estate  of  the  deceased 
was  limited  in  value,  and  in  the  main  consisted  of  the 
eighty  acres  of  real  estate  in  controversy.  The  longevity 
of  the  deceased  was  then  unknown,  and  the  expenses  of 
caring  for  him  and  the  consideration  required  of  the  plain- 
tiff in  the  performance  of  his  part  of  the  contract  were  un- 
certain. His  home  life  and  business  affairs  in  Kansas, 
where  he  was  then  living,  were  brought  to  an  abrupt  con- 
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elusion,  and,  as  is  said  in  the  former  opinion,  presumably 
at  a  pecuniary  sacrifice.  He  and  his  family  took  up  their 
abode  with  the  deceased  and  undertook  to  care  fot  him 
and  incur  the  expense  incident  thereto  and  to  obtain  a 
living  for  themselves  under  the  new  environments,  for  an 
indefinite  duration  of  time.  They  were  required  to  sever 
their  old  associations  and  business  relations  and  adjust 
themselves  to  the  new  conditions  surrounding  them.  It 
is  difficult,  indeed,  if  not  impossible,  under  the  circum- 
stances, to  lay  down  a  rule  by  which  .the  plaintiff  could 
be  awarded  pecuniary  compensation  for  what  he  had  done 
in  the  performance  of  the  agreement.  There  are  many 
elements  which  enter  into  consideration  of  the  matter,  the 
value  of  which  it  is  impossible  to  measure  in  dollars  and 
cents.  It  is  to  be  borne  in  mind  that  the  plaintiff  comes 
into  a  court  of  equity  seeking  relief,  not  for  a  part  per- 
formance of  the  conditions  of  an  agreement  on  his  part  to 
be  performed,  but  only  after  he  had  discharged  every  duty 
resting  upon  him  thereunder  and  fully  performed  all  that 
he  had  undertaken  to  do.  The  agreement  and  its  perform- 
ance on  his  part  are  clearly  and  unequivocally  established 
by  the  evidence  and  it  would  seem  inecjuitable  to  deny  him 
the  relief  prayed  for.  The  evidence,  we  think,  supports  the 
decree  entered  in  the  trial  court.  On  the  authority  of  the 
cases  cited  in  the  former  opinion,  more  particularly  Howe 
V.  WatsoHj  179  Mass.  30,  60  N.  E.  415,  the  right  of  the 
plaintiff  to  a  decree  awarding  him  the  land  in  controversy 
seems  to  be  clear  and  the  conclusion  heretofore  reached  is 
therefore  right  and  should  be  adhered  to. 

It  is  further  contended  that  this  action  is  not  main- 
tainable because  of  the  proceedings  had  in  the  probate 
court  regarding  the  allowance  and  probate  of  the  will 
under  which  appellants  claim.  It  is  said  this  suit  is  a 
collateral  attack  on  the  order  of  the  probate  court  allow- 
ing the  will  and  admitting  it  to  probate  and  therefore  the 
action  ought  not  to  be  maintained.  The  objection  is  not 
regarded  as  tenable.  The  probate  court  was  without  juris- 
diction to  try  and  determine  title  to  real  estate.    The  will 
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which  had  been  admitttHl  to  probate  devising  the  property 
to  the  heirs  of  the  testator  could  have  no  greater  weight 
than  would  other  instruments  executcMl  by  the  testator  by 
Which  title  was  attempted  to  be  conveyed  to  the  prejudice 
of  the  rights  of  the  plaintiflF.  The  will  undertook  to  devise 
the  real  estate  in  controversy  to  the  heirs  at  law  of  the 
testator.  VVh(»ther  they  claimed  as  heirs  at  law  or  as  devi- 
sees would  not  aflfc^ct  their  legal  status  nor  prevent  a 
court  of  equity  from  quieting  title  in  the  person  found  to 
be  the  ben(»flcial  owner.  Equity  in  such  cases  impresses  a 
trust  upon  the  property  which  will  follow  it  into  the  hands 
of  the  personal  r(*pn\sentatives  or  devisei*s  of  the  person 
obligated  to  convey  the  legal  title.  Teske  v.  Dittberner, 
supra.  The  subject  matter  of  the  controversy  was  in  re- 
spect of  title  to  real  estate,  and  the  right  of  plaintifif  to  a 
d(»cree  for  the  specific  performance  of  the  parol  agriH^ment 
to  devise,  and  quieting  title  in  the  plaintiff  as  against  all 
others  claiming  the  property  either  as  heirs  at  law^  or  as 
devisees  under  the  probated  will.  In  either  instance  the 
jurisdiction  of  the  district  court  was  not  curtailed  by  the 
proceedings  had  in  the  probate  court  touching  the  allow- 
ance of  the  will  and  its  admission  to  probate.  The  pro- 
bated will  was  the  evidence  of  title  under  which  appellants 
claimed,  and  the  alleged  agreement  was  the  basis  of  the 
relief  sought  by  the  plaintiff,  notwithstanding  the  convey- 
ance of  the  legal  title  by  the  promisor  by  means  of  such 
will.  The  suit  to  quiet  title  in  the  plaintiff  was  in  no  sense 
a  collateral  attack  upon  the  judgment  admitting  the  will 
to  probate.  The  legal  effect  of  the  decree  was  to  avoid  the 
attempted  devolution  of  title  by  will,  and  to  adjudicate  in 
plaintiff's  favor  superior  right  and  equity  in  the  land  in 
controversy.  The  opinion  heretofore  announced,  and  the 
judgment  of  affirmance  in  accordance  therewith,  correctly 
determines,  we  think,  the  rights  of  the  litigants,  and  the 
same  is  therefore  adhered  to, 

Affirmbd, 
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DupoNT  M.  Newbro  et  al.,  appellees,  v.  Andrew  L- 
Undeland,  appellant. 

FnjO)  September  17,  1903.    No.  13,084. 

1.  Trade-Mark:   Injunction:    Deceit.    If  the  manufacturer  of  a  com- 

pound or  preparation  according  to  a  secret  formula  is  himself 
guilty  of  false  or  misleading  representations  In  any  material  re- 
spect in  connection  therewith,  or  if  his  trade-mark,  label,  or  ad- 
vertisements contain  distinct  false  assertions  which  operate  to 
deceive  the  public  as  to  its  nature,  composition  or  origin,  he  has 
no  standing  in  a  court  of  equity,  and  a  suit  to  enjoin  misuse  of 
his  trade-mark,  trade-name  or  label  is  not  maintainable. 

2.  False  Bepresentation.     But  mere  statements  of  opinion  as  to  its 

curative  properties  or  as  to  the  cause  of  a  disease,  concerning 
which  there  is  a  conflict  of  expert  opinion,  are  not  false  repre- 
sentations, within  the  meaning  of  the  rule,  even  though  some- 
what sweeping  or  even  extravagant 

Appeal  from  the  district  court  for  Douglas  county: 
Guy  R.  C.  Read,  District  Judge.    Affirmed. 

Weaver  d  Oilier^  for  appellant. 

Howard  IT.  BaUlrige  and  William  A,  De  Bordy  contra. 

Pound,  C. 

This  is  a  suit  to  enjoin  the  defendant,  who  is  engaged  in 
the  business  of  selling  barbers'  supplies  at  wholesale,  from 
adulterating  a  compound  or  preparation  manufactured 
and  sold  by  plaintiffs  under  the  name  of  "Newbro's  herpi- 
cide,"  or  "herpicide" ;  from  using  the  label,  trade-mark  or 
bottles  of  the  plaintiffs  in  the  manufacture  or  sale  of  the 
adulterated  compound;  and  from  using  the  trade-mark 
of  the  plaintiffs  in  compounding  mixtures  or  preparations 
to  be  put  on  the  market  by  the  defendant.  The  facts  are 
stated  clearly  and  concisely  in  the  special  findings  of  the 
trial  court.  The  court  found  that  the  Newbro  Drug  Com- 
pany, being  the  owner  of  the  trade-name  "Newbro's  herpi- 
cide"  and  of  the  trade-name  "herpicide,"  as  applied  to  a 
liquid  application  for  the  hair,  and  also  of  a  secret  formula 
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used  in  compounding  such  preparation,  sold  and  trans- 
ferred said  formula  to  the  plaintiffs  and  also  sold  and 
transferred  to  them  the  trade-name  "Newbro's  herpicide" 
and  the  trade-name  "herpicide/'  which  nam^  had  been  in 
use  by  plaintiffs  and  their  assignor  for  more  than  two  years 
prior  to  the  bringing  of  suit;  that  the  plaintiffs  are  the 
sole  and  exclusive  owners  of  said  trade-names  "Newbro's 
lierpicide^'  and  "herpicide"  and  are  entitled  to  the  sole 
and  exclusive  use  of  ^aid  trade-names  as  applied  to  a 
liquid  application  for  the  hair;  that  said  names  are  well 
known  in  busim^ss,  have  been  extensively  advertised  and 
large  quantities  of  said  preparation  sold  thereunder,  and 
that  said  names  are  of  considerable  pecuniary  value  to  the 
plaintiffs;  that  the  defendant  is  engaged  in  the  business 
of  selling  barbers'  supplies,  and  for  some  months  prior 
to  the  commencement  of  this  suit,  through  his  clerks  and 
employee's,  has  made,  prepared  and  compounded  a  prep- 
aration similar  in  a^ppearance  to  said  Newbro's  herpicide 
and  sold^the  same  in  original  bottles  of  the  plaintiffs, 
which  had  contained  the  original  compound  manufactured 
by  the  plaintiffs,  with  original  printed  'Tierpicide'^  labels 
(hereon,  and  also  with  labels  thereon  containing  the  word 
**herpicide"  which  were  intended  to  deceive  the  trade  and 
the  public  in  general;  that  the  defendant,  having  com- 
pounded and  prepared  a  preparation  resembling  plaintiffs' 
herpicide  in  appearance,  but  which  was  not  genuine  herpi- 
cide, had  for  some  months  prior  to  the  bringing  of  suit  sold 
and  placed  upon  the  market  for  sale,  under  the  label  and 
trade-name  of  the  plaintiffs,  said  spurious  compound  and 
preparation,  for  the  purpose  of  deceiving  the  public  and 
leading  them  to  believe  that  they  were  purchasing  the 
preparation  of  the  plaintiffs  which  the  plaintiffs  had  pre- 
pared and  sold  under  the  name  of  "Newbro's  herpicide" 
and  "herpicide."  The  court  further  found  that  the  rep- 
resentations made  by  the  plaintiffs  on  their  labels  and 
advertisements  were  not  false  or  fraudulent,  and,  in  par- 
ticular, that  the  statements  upon  such  labels  and  adver- 
tisements that  dandruff  was  caused  by  microbes  or  para- 
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sites  and  that  said  preparation  would  cure  baldness,  and 
the  address  thereon,  "Newbro  Drug  Co.,  68  West  Broad- 
way, N.  Y.,*'  were  not  false  or  fraudulent  and  were  not 
intended  to- deceive.  Decree  was  thereupon  entered  for  the 
plaintijBFs,  substantially  as  prayed,  from  which  the  present 
appeal  is  taken. 

The  principal  contention  of  the  appellant  is  that  the 
plaintiffs  are  entitled  to  no  relief  by  reason  of  certain 
statements  upon  their  printed  labels  and  in  their  adver- 
tisements, which  appellant  claims  are  false  and  mislead- 
ing and  have  the  effect  of  deceiving  the  public.  The  prin- 
ciple governing  such  cases  is  well  stated  in  the  recent  case 
of  ^\orden  v.  California  Fig  Syrup  Co.,  187  U.  S.  516,  in 
which  the  authorities  are  collated  and  discussed.  In  that 
case,  Mr.  Justice  Shiras  puts  the  rule  thus: 

"When  the  owner  of  a  trade-mark  applies  for  an  injunc- 
tion to  restrain  the  defendant  from  injuring  his  property 
by  making  false  representations  to  the  public,  it  is  es- 
sential that  the  plaintiff  should  not,  in  his  trade-mark  or 
in  his  advertisements  and  business,  be  himself  guilty  of 
any  false  or  misleading  representation,  and  if  he  makes 
any  material  false  statement  in  connection  with  the  prop- 
erty which  he  seeks  to  protect,  he  loses  his  right  to  claim 
the  assistance  of  a  court  of  equity;  and  where  any  symbol 
or  label  claimed  as  a  trade-mark  is  so  constructed  or 
worded  as  to  make  or  contain  a  distinct  material  assertion 
which  is  false,  no  property  can  be  claimed  on  it,  or  in 
other  words,  the  right  to  the  exclusive  use  of  it  can  not  be 
maintained.'' 

The  statements  upon  plaintiffs'  label  to  which  appel- 
lant particularly  calls  attention  are  that  plaintiffs*  prep- 
aration is  "the  only  remedy  known  that  positively  stops 
the  hair  falling  out,''  that  it  is  "a  new  scientific  discovery," 
and  that  it  "cures  dandruff,  baldness  and  all  diseases  of 
the  scalp  by  destroying  the  microbes  or  parasites  to  which 
all  diseases  of  the  scalp  are  due."  The  defendant  chal- 
lenges, also,  the  address  upon  the  label,  "Newbro  Drug 
Co.,  68  West  Broadway,  N.  Y."    It  will  be  observed  that 
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the  only  statements  of  fact  in  this  label  are  the  address 
and  possibly  the  claims  that  plaintiffs'  preparation  de- 
stroys microbes  and  parasites  to  which  diseases  of  the  scalp 
are  due  and  that  such  diseases  are  caused  by  microbes  or 
parasites.  As  to  the  address,  it  appears  that  the  plaintiffs 
had  an  office  in  New  York  at  the  place  named,  but  that  their 
factory  and  principal  place  of  business  was  at  Butte,  Mon- 
tana. The  label  does  not  purport  to  say  where  the  prepar- 
ation is  manufactured,  or  that  its  ingredients  come  from 
any  particular  place,  or  that  any  special  virtue  results 
from  manufacture  or  preparation  in  one  place  rather  than 
another.  The  address  is  obviously  intended  merely  to 
notify  the  public  where  the  manufacturers  and  proprietors 
may  be  reached,  and  the  choice  of  a  great  business  center 
for  an  office  for  this  purpose  is  natural  and  in  no  way 
calculat(Hl  to  deceive.  There  is  a  considerable  amount  of 
exp(»rt  (evidence  in  the  record  with  reference  to  the  causes 
of  dandruff  and  baldness.  The  most  that  can  be  said  with 
refcTonce  to  this  evidence  is  that  it  shows  a  conflict  of 
opinion  among  experts  upon  the  subject.  It  appears  that 
some  eminent  authorities  hold  that  dandruff  is  the  result 
of  a  germ  or  parasite  and  that  statements  to  this  effect 
are  to  be  found  in  reputable,  if  not  authoritative,  text- 
books. So  long  as  the  question  is  an  open  one,  we  fail  to 
perceive  wherein  there  is  any  fraud  in  the  plaintiffs'  ad- 
vertising th«at  they  cure  dise^ises  of  the  scalp  by  killing  the 
germ  or  pcirasite  by  which  such  diseases  are  produced.  It 
appears  in  evidence  beyond  contradiction  that  some  of 
the  principal  ingredients  of  plaintiffs'  preparation  are 
germicides  and  have  the  effect  of  killing  microbes  and 
parasites,  such  as,  according  to  the  plaintiffs'  claim,  cause 
the  diseases  in  question.  Those  who  believe  that  such  dis- 
eases are  caused  by  parasites  will  not  be  deceived  by  the 
plaintiffs'  statements.  Those  who  do  not  so  believe,  seeing 
that  plaintiffs  claim  only  to  kill  the  germs  or  microbes  and 
do  not  pr(»tend  to  cure  the  diseases  ifi  any  other  manner, 
are  certainly  in  no  danger  of  deception.  In  view  of  the 
exp(*rt  evidence,  there  appears  no  reason  to  think  that 
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plaintiflfs'  claims  in  this  respect  are  dishonest  or  fraudu- 
lent. The  statements  that  the  preparation  is  a  "new  scien- 
tific discovery,"  that  it  cures  "all  diseases  of  the  scalp" 
and  that  it  is  the  only  known  remedy  "that  positively  stops 
the  hair  falling  out,"  are  clearly  mere  statements  of  opin- 
ion. They  are  possibly  somewhat  sweeping  or  even  ex- 
travagant. But  they  do  not  transcend  the  ordinary  limits 
of  what  is  usually  considered  fair  advertising;  and  in  a 
time  when  not  merely  superlatives,  but  the  utmost  re- 
sources of  vocabulary  are  scarcely  able  to  meet  the  de- 
mands of  every  day  advertisements,  are  clearly  innocuous. 
In  Samuel  Bros.  &  Co.  v.  Hostetter  Co.,  118  Fed.  257,  the 
court  say : 

"It  is  argue9.  that  no  one  preparation  can  possibly  be  a 
remedy  for  the  numerous  and  divers  ills  for  which  the 
label  declares  this  preparation  to  be  adapted,  and  that  the 
evidence  for  the  appellant  shows  that  a  preparation  con- 
taining so  large  a  percentage  of  alcohol  is  contra-indicated 
for  many  of  those  ailments.  The  court  will  not  attempt 
a  minute  investigation  of  this  field  of  inquiry.  It  is  one 
upon  which  the  experts  differ.  •  •  •  The  argument 
that  it  is  a  quack  medicine,  and  that  it  is  injurious  to  the 
human  system,  and  is  contra-indicated  for  some  of  the 
ailments  which  it  purports  to  cure,  comes  with  ill  grace 
from  those  who  imitate  it  as  closely  as  they  may  without 
possessing  a  complete  knowledge  of  its  formula,  and  by 
unfair  trade  sell  tlie  simulated  article  as  and  for  the 
genuine." 

The  evidence  shows  that  the  defendant  has  been  en- 
gaged in  adulterating  the  plaintiffs'  preparation,  in  using 
bottles  which  had  formerly  contained  such  preparation, 
with  their  original  labels,  for  the  purpose  of  selling  a 
preparation  of  his  own,  and  in  selling  the  adulterated 
preparation  and  a  different  compound,  which  he  himself 
prepared,  to  persons  who  applied  to  him  for  the  plaintiffs' 
herpicide.  We  think  the  decree  of  the  district  court  is 
right  and  should  be  affirmed. 
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It  ifl  therefore  recommended  that  the  decree  be  affirmed. 
DuFFiB  and  Kibkpatbick,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forq;omg 
opinion,  the  judgment  of  the  district  court  is 

AFvnuiiD. 
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Acknowladgments.    See  Mobtoaobb,  2. 

Action.    See  Attaohmsnt,  1.    Banks  and  Banking,  2.    Ck>BPOKA- 
noNS,  1,  7.    Infants. 

1.  A  soyereign  state  can  not  be  sued  in  its  own  courts  without 
its  consent  This  state  has  in  a  measure  waived  its  pre- 
rogative; it  has  given  its  consent  to  be  sued,  but  only  in  the 
cases  mentioned  in  section  1106  of  the  code.  The  present 
action  does  not  fall  within  the  provisions  o(f  that  section. 
State  17.  Mortensen 376 

2.  A  contract  with  the  board  of  public  lands  and  buildings 
for  the  leasing  of  convict  labor  is  In  substance  a  contract 
with  the  state;  and  an  action  against  the  members  of  the 
board  to  compel  speeitLe  performance  of  such  a  contract  is 
in  substance  an  action  against  the  state.  State  v,  Mor- 
teiuen   376 

AdTerse  Possession.    See  Basements. 

1.  A  privity  must  be  shown  between  adverse  claimants  before 
the  possession  of  one  can  be  tacked  to  the  possession  of  the 
other  for  the  purpose  of  completing  title  by  prescription. 
Zweibel  V,  Myers 294 

2.  One  claiming  title  to  lands  by  adverse  possession  may,  be- 
fore the  statute  has  finally  run  in  his  favor,  purchase  a  tax 
deed  to  the  premises  without  acknowledging  the  superior 
title  of  the  record  owner.  But  if  he  purchases  a  tax  cer- 
tiiksate  and  accepts  payment  of  the  same  from  the  record 
owner  through  the  county  treasurer,  such  act  is  a  recogni- 
tion of  the  superior  title.    Zweibel  v.  Myers 294 

Alimony. 

1.  Provisions  of  chapter  25,  Compiled  Statutes,  relative  to' ali- 
mony, its  allowance  and  the  mode  of  Its  enforcement,  held 
exclusive.     Cizelc  v,  Cieek, 800 

2.  In  a  suit  arising  under  the  provisions  of  chapter  25,  Com- 
piled Statutes,  the  district  court  has  not  Jurisdiction  to 
award  real  estate  of  the  husband  to  the  wife  in  fee  as 
alimony,  and  a  decree  in  so  far  as  it  attempts  so  to  do  is 
void  and  subject  to  collateral  attack.    Ciaek  v,  Oixek 800 

(827) 
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Appeal  and  Brror.  See  Attobnbt  ahd  CuXNt,  S,  4.  Bakks  ahd 
Bakkino,  S.  Bonds.  Cabbiebb,  2.  Cbucinal  Law.  Bc«o 
TioNS,  4.    Bminknt  Domain.     Estoppel,  3,  4.    Byidengb. 

iNSTBUOnONB.       JUSTICE    OF    THB    PEACE,    1.       NEW    TbIAI^ 

PixAonia  AND  PBAcncE.    Tbial. 
Fitua  Order, 

1.  A  Judgment  of  the  district  court  on  appeal  from  an  inferior 
tribunal,  which  is  a  complete  adjudication  so  fftr  as  the 
district  court  is  concerned,  so  as  to  leave  nothing  further 
to  be  dona  in  that  court,  is  a  final  order  Within  the  puryiew 
of  section  682  of  the  code,  although  the  cause  is  remanded 
for  further  proceedings  below.    Ribble  v.  Furmin 38 

2.  An  order  setting  aside  a  Judgment  or  decree,  fixing  the  time 
for  filing  pleadings  and  setting  the  cause  down  for  a  new 
trial,  under  section  602  of  the  code,  is  not  a  final  order  from 
which  appeal  or  error  will  lie  before  trial  and  a  final  Judg- 
ment   Roie  V.  Dempster  Mill  Mfg,  Co 27 

Findingg, 

3.  The  usual  presumptions  in  favor  of  a  finding  of  the  trial 
court  do  not  obtain  on  appeal  in  an  equity  case.  Michigan 
Trust  Co,  V,  City  of  Red  Cloud 685 

4.  On  a  general  finding  for  the  defendant  in  a  trial  to  the 
court,  where  the  evidence  is  not  pressed  and  there  is  no 
f^pecial  finding  inconsistent  with  such  general  finding,  if 
the  answer  sets  forth  a  defense,  the  Judgment  of  the  trial 
( ourt  must,  in  the  absence  of  error  in  making  up  the  plead- 
ings, be  upheld.    Snyder  v.  Johnson 26S 

Instructions. 

5.  Where  no  request  is  made  for  a  more  eocplieit  instruction, 
an  objection  can  not  be  entertained  because  the  one  given 

is  vague  and  indefinite.    Riley  v.  Missouri  P.  R.  Oo 82 

Issues, 

6.  On  appeal  to  the  district  court,  the  parties  are  restricted 
to  substantially  the  same  issues  as  those  upon  which  the 
cause  was  submitted  below.    Mallory  v.  Est<Ue  of  Fitzgerald,  312 

7.  On  an  appeal  in  equity  the  appellee  is  not  concluded  as  to 
any  matter  directly  Involved  in  the  questions  raised  by  the 
appellant  As  to  matters  not  necessarily  involved  in  the 
appeal  an  appellee  who  enters  no  cross-appeal  should  be  held 
concluded.    Olork  v.  County  of  Lancaster 717 

Pleading  and  Practice, 

8.  This  court  need  not  consider  upon  appeal  questions  which 
were  not  presented  to  or  adjudicated  by  the  trial  oourt 
Batty  V,  City  of  Hastings 511 

9.  An  appellant  should  present  in  his  briefs  all  the  grounds 
upon  which  he  seeks  a  reversal  or  modification  of  the  decree 
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appealed  from;  he  will  not  be  permitted  to  seek  a  modlflcar 
tlon  as  to  matters  not  challenged  in  his  briefs,  when  de- 
feated in  an  attempt  to  secure  reversal  of  the  entire  decree. 
Batty  V.  Oity  of  Haatingt 611 

10.  An  assignment  of  error,  based  on  the  alleged  misconduct 
of  the  Jury,  will  not  be  considered,  where  such  misconduct 
is  ascertainable  ofnly  from  affidavits  not  included  in  the  bill 

of  exceptions.    Pledger  v,  Chicago,  B.  d  Q.  R.  Co 466 

11.  A  Judgment  will  not  be  reversed  en  account  of  a  technical 
error  in  the  admission  of  evidence,  when  the  party  com- 
plaining is  not  prejudiced  thereby.    Draper  v.  Tucker 434 

12.  Where  an  objection  to  a  question  is  overruled — the  answer, 
not  being  given — and  the  question  is  afterwards  put  in  an- 
other form  and  is  answered  without  objection,  error  can  not 

be  predicated  thereon.    Draper  v.  Tucker 434 

13.  Error  in  sustaining  an  objection  to  a  question  is  without 
prejudice,  if  the  same  question  is  afterwards  asked  and 
answered.    Edwards  v.  State 386 

14.  The  receptidh  of  evidence  tendered  by  the  defendant,  after 
a  decision  against  him  on  a  demurrer  to  plaintiffs  evidence, 

is  not  error.    Riley  v.  Missouri  P.  R.  Co 82 

16.  Rulings  of  the  trial  court  on  the  admission  of  evidence, 
held,  not  prejudicial.    Riley  v.  Missouri  P.  R,  Co 82 

16.  Etzceptions  to  the  ezclusidh  of  testimony  are  unavailing, 
unless  there  be  tender  made  of  the  proof  which  it  was 

/   sought  to  elicit    Riley  v,  Missouri  P,  R,  Co,.\.., 82 

17.  An  objection  to  an  order  of  confirmation  not  presented  to 
the  trial  court  entering  the  order  can  not  be  considered  by 
this  court  on  appeal.    Walker  v.  Fitzgerald 62 

Procedure. 

18.  Section  242,  chapter  23,  Compiled  Statutes,  1901,  Is  repealed, 
in  effect,  by  sections  1  and  2,  chapter  47,  laws  of  1881,  en- 
titled "An  act  providing  for  an  appeal  from  the  decisions 

of  the  county  court  in  certain  matters."    Drexel  v.  Reed, . . .  468 

19.  Under  section  6  of  the  last  mentioned  act,  it  is  the  duty 
of  the  county  Judge  to  transmit  to  the  district  court  a 
transcript  of  his  proceedings,  within  ten  days  after  an 
appeal  from  an  order  in  probate  is  perfected.  Drexel  v. 
Reed    468 

20.  Under  said  section  the  county  Judge  has  a  right  to  pre- 
payment of  fees,  but  this  right  may  be  waived,  and  will  be, 
if  he  has  established  a  regular  mode  of  collecting  his  fees, 
which  la  complied  with  in  the  given  case.    Drexel  v.  Bee4.  •  466 
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21.  Taking  a  aecond  appeal  in  a  case  does  not,  of  itself,  ooa- 
stitute  an  abandonment  of  the  flrst  one.    Drexel  v.  Reed 468 

22.  Where  a  partj  has,  within  due  time,  done  all  that  is  legally 
required  to  perfect  an  appeal,  and  no  waiver  of  transmis- 
sion of  record  by  county  Judge  is  shown,  the  district  court 
does  not  lose  jurisdiction  of  the  appeal,  by  reason  of  its 
being  filed  six  days  late.    Drexel  v.  Reed 468 

8upersedea9. 

23.  The  giving  of  a  supersedeas  bond  for  the  purpose  of  an  ap- 
peal, under  section  677  oi  the  code,  will  not  prevent  the 
district  court  from  ruling  upon  a  motion  for  a  new  trial, 
theretofore  filed,  in  order  to  enable  the  party  giving  such 
bond  to  prosecute  error,  should  he  so  elect.  Amutrong  i;. 
Mafer    187 

24.  In  an  appeal  from  a  decree  of  the  district  court  foreclosing 
a  real  estate  mortgage,  an  undertakitig  which  does  not  pro- 
vide for  the  payment  of  "the  value  of  the  use  and  occupa- 
tion of  the  property"  is  not  effective  as  a  supersedeas. 
Collins  V.  Brown,  64  Neb.  173.    Walker  v,  Fitzgerald 52 

Transcript. 
26.  Upon  petition  in  error  to  this  court,  the  proceedings  of  the 
district  court  can  be  shown  only  by  a  transcript  of  the  rec- 
ords of  that  court  duly  certified.  Aflldavits  can  not  be  used 
to  supply  omissions  in  such  transcript  Crancer  d  Curtice 
Co.  V.  McKinley  MuHc  Co 700 

Appearance. 

Ordinarily,  if  a  defendant  intends  to  rely  on  a  want  of  Juris- 
diction of  the  court  over  his  person,  he  must  appear,  if  at 
all,  for  the  sole  purpose  of  objecting  to  the  Jurisdiction;  if 
he  appears  for  any  other  purpose,  his  appearance  is  general. 
Linton  v.  Heye 450 

Assault  and  Battery.    See  Criminal  Law,  39,  40. 

1.  A  preponderance  of  the  evidence  is  sufficient  to  prove  an 
issue  in  civil  actions  for  assault  and  battery.  Claeen  v. 
Pruhs 278 

2.  A  parent,  or  one  standing  in  the  relation  of  parent,  is  not 
liable  either  civilly  or  criminally  for  moderately  and  reason- 
ably correcting  a  child.    Claaen  v.  Pruhe 278 

S.  It  is  a  question  of  fact  to  be  determined  by  the  Jury  whether 
or  not  the  punishment  Inflicted  was,  under  all  the  circum- 
stances and  surroundings,  reasonable  or  excessive.  Clasen 
p.  Fruhs 278 
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Attachment. 

L  Error  was  prosecuted,  from  only  one  of  several  orders  sus- 
taining successive  attachments.  Pemding  a  review  in  this 
court,  the  property  attached  was  sold  to  the  first  attaching 
creditor  under  an  order  of  sale  Issued  on  the  Judgment  of 
such  party,  rendered  in  the  attachment  suit,  and  the  pro- 
ceeds applied  on  that  judgment,  the  other  Judgmemts  re- 
maining wholly  unsatisfied.  Held,  (1)  That  an  action  for 
restitution  would  not  lie  against  the  first  in  favor  of  the 
subsequent  attaching  creditors,  but  that  an  action  for 
money  had  and  received  could  be  maintained  to  which  the 
defendant  might  interpose  a  counterclaim  or  set-oft;  (2) 
that  the  statute  of  limitations  did  not  begin  to  run  until 
the  first  attachment  was  dissolved.  First  Nat  Bank  v. 
Avery  Planter  Co 329 

2.  The  seizure  of  the  goods  of  a  third  party  by  the  sheriff  un- 
der an  order  of  attachment  is  tortious,  and  attaching  cred- 
itors who  join  with  the  sheriff  in  resisting  an  action  brought 
by  such  third  party  to  recover  the  goods  become  trespassers 
ah  initio,  and  jointly  and  severally  liable  for  a  money  judg- 
ment rendered  therein  in  favor  of  such  third  party.  Fint 
Nat.  Bank  v.  Avery  Planter  Co 329 

3.  When  such  judgment  is  satisfied  by  one  of  the  parties,  con- 
tribution will  be  enforced,  where  it  appears  that  the  parties 
acted  in  good  faith  and  without  any  intention  of  committing 
a  trespass.  The  basis  of  contribution  in  such  cases  is  the 
ratio  the  claims  of  the  several  attaching  creditors  bear  to 
each  other.    First  Nat  Bank  v,  Avery  Planter  Co 329 

Attorney  and  Client. 

L  Where  a  judgment  to  which  an  attorney's  lien  has  attached 
has  been  compromised  between  plaintift  and  defendant  in 
fraud  of  the  attorney's  rights,  such  settlement  and  com- 
promise may  be  set  aside  at  the  suit  of  the  attorney  de- 
frauded.   Jones  V,  Duff  Grain  Co 91 

2.  The  proper  method  of  procedure  in  such  case  is  for  the  at- 
torney to  file  an  intervening  petition  and  have  the  amount 
and  extent  of  his  lien  judicially  determined  before  any  other 
steps  are  taken  for  its  enforcement    Jones  v.  Duff  Grain  Co,,    91 

3.  Held,  Not  error  for  the  trial  court  to  overrule  a  motion  for 
an  execution  to  enforce  the  collection  of  an  attorney's  lien 
before  the  nature  and  extent  of  such  licfti  had  been  judicially 
determined.    Jones  v.  Duff  Grain  Co 91 

4.  Attorneys  who  have  undertaken  to  establish,  for  a  contin- 
gent fee,  a  client's  right  to  a  fund  in  court,  and  who  are 
taking  steps  to  have  the  decision  against  their  client  re- 
viewed on  error,  ar^  entitled,  wh^n  their  di^t  instructs 
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them  to  proceed  no  further  on  her  behalf,  to  proeecate  error 
proceedings  in  her  name,  on  their  own  behalf,  in  order  to 
collect  their  contingent  fee  out  of  the  fund  still  in  court.  If 
they  can  establish  their  client's  right  to  it.  Counsman  v. 
Modem  Woodmen  of  America 713 

Bankruptcy. 

1.  If  a  secured  creditor  of  a  bankrupt,  whose  security  is  in- 
sufficient, discloses  his  security  in  proving  his  claim  before 
the  referee,  he  may  retain  his  security  and  share  in  the 
dividends  as  to  the  overplus.    Kohout  v.  Chaloupka 677 

2.  The  petition  of  a  trustee  in  bankruptcy,  asking  to  be  sub- 
stituted as  party  plaintiff  in  a  creditor's  bill  filed  by  a 
creditor  of  the  bankrupt  who  has  filed  his  claim  before  the 
referee  in  bankruptcy,  which  does  not  allege  that  such 
creditor  has  wstived  his  security,  is  insufficient  to  entitle  the 
t :  ustee  to  intervene  and  be  subrogated  to  the  rights  of  such 
cuditor.    Kohout  v.  Chaloupka 677 

3.  Petition  examined,  and  held  not  to  state  facts  sufficient  to 
entitle  the  petitioner  to  intervene  and  prosecute  the  suit. 
Kohout  V.  Chaloupka 677 

Banks  and  Banking. 

Insolvency. 

1.  While  section  35,  chapter  8,  Compiled  Statutes,  provides  for 
the  delivery  of  the  assets  of  an  insolvent  bank  to  the  oi- 
ficers,  stockholders  or  owners  furnishing  such  bond,  a  de- 
livery thereof  to  one  of  several  parties  entitled  thereto  by 
virtue  of  the  statute  does  not  relieve  the  sureties  on  such 
bond  from  liability  thereon,  where,  by  their  acts,  they  assent 

to  such  delivery  and  ratify  it.    Taylor  v.  Weckerly 739 

2.  Where,  pending  an  application  for  the  appointment  of  a  re- 
ceiver for  a  bank,  under  the  provisions  of  chapter  8,  Ck>m- 
piled  Statutes,  a  bond  is  given  to  procure  the  return  of  the 
assets  of  such  bank  under  the  provisions  of  section  36  of 
said  chapter,  and  such  proceedings  are  dismissed  and  the 
assets  returned,  any  creditor  who  Is  a  beneficiary  of  such 
bond  may  maintain  an  action  at  law  thereon,  after  the  con- 
dition Is  broken  to  his  damage.    Ratoson  v.  Taylor 473 

3.  The  plaintiff  can  maintain  such  an  action,  and  the  charge. 
"It  appearing  that  there  are  other  unpaid  creditors  of  the 
Globe  Savings  Bank  not  parties  hereto  and  "not  represented 
herein,  and  the  law  being  that  this  plaintiff  can  not  main- 
tain this  suit  If  that  be  true,  you  are  therefore  Instructed 
to  find  for  the  defendants,"  given  by  the  court  to  the  jury. 
Is  erroneous,  and  the  plaintiff  Is  entitled  to  a  new  trial. 
Rawaon  v,  Taylor,,, 473 
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Powers. 

4.  A  banking  corporation  not  being  authorized  or  empowered 
to  pledge  its  credit  as  a  matter  of  accommodation  by  ex- 
ecuting undertakings  in  judicial  proceedings,  a  person  deal- 
•ing  with  such  corporation  is  not  warranted   in  indulging 

in  the  presumption  that  the  cashier  of  the  bank  is  author- 
ized to  obligate  the  corporation  as  surety  on  a  replevin 
undertaking  in  an  action  betwen  third  parties,  merely  be- 
cause, under  some  possible  circumstances,  the  corporation 
would  be  empowered  to  execute  such  undertaking  in  the 
furtherance  of  its  own  interests  and  in  the  accomplishment 
of  the  objects,  the  power  to  perform  which  was  granted  by 
its  charter  of  incorporation.  Sturdevant  Bros,  d  Co.  v. 
Farmers  d  Merchants  Bank -220 

5.  The  signing  of  such  an  undertaking  as  surety  thereon  by  the 
cashier,  acting  for  the  corporation,  in  an  action  between 
third  parties  in  which  the  bank  to  all  outward  appearances 
has  no  interest,  is  not  an  act  within  the  apparent  scope 
of  the  authority  of  the  cashier  in  the  performance  of  his 
duties  as  such  officer.     Sturdevant  Bros,  d  Co.  v.  Farmers 

d  Merchants  Bank 220 

6.  The  execution  by  the  cashier  of  a  banking  corporation,  on 
behalf  of  his  principal,  of  a  replevin  undertaking  as  surety, 
in  an  action  between  third  parties,  although  It  may  not  be 
illegal  under  any  and  all  circumstances,  is  so  much  out  of 
and  beyond  the  general  scope  of  the  business  of  such  corpo- 
ration and  the  authority  of  the  cashier,  as  to  require  those 
dealing  with  the  corporation  and  accepting  and  acquiescing 
in  such  undertaking  as  sufficient  under  the  law,  to  see  to  it 
that  the  bank  was  empowered  and  the  cashier  authorized  to 
execute  such  an  undertaking.  Sturdevant  Bros,  d  Co.  v. 
Farmers  d  Merchants  Bank 220 

7.  A  savings  bank  organized  under  the  laws  of  this  state  may 
acquire  title  to  shares  of  stock  of  another  corporation, 
where  such  stock  is  taken  in  compromise  or  discharge  of 
the  indebtedness  of  an  insolvent  debtor,  and  where  no  cir- 
cumstances casting  suspicion  on  the  transaction  are  shown 
but  it  fairly  appears  that  the  directors  of  the  bank  acted 
in  goo<l  faith  and  in  the  belief  that  the  acceptance  of  the 
stock  was  for  the  best  interest  of  the  bank.    Hill  v.  Shilling,  152 

8.  After  acquiring  the  stock  the  savings  bank  becomes  subject 
to  any  liability  thereon  the  same  as  other  stockholders. 
Hill  V.   Shilling 152 

BasebalL    See  Sunday. 
5(> 
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Beneficial  Associations.    See  Constitutional  Law,  4.    Insueanoe. 

Section  112,  chapter  43,  Compiled  Statutes,  applies  to  fraternal 

beneficial  associations  organized  under  the  laws  of  other 

states,  as  well  as  to  those  organized  under  the  laws  of  this 

state.    Knights  of  the  Maccabees  of  the  World  v.  Nitsch. ...  372 

Bills  and  Notes.    See  Evidence,  6,  11.    Guarantt. 

1.  In  order  to  be  negotiable,  an  instrument  must  bear  on  its 
face  entire  certainty  as  to  the  amount  to  be  paid  at  mar 
turity;  conditions  rendering  the  amount  then  payable  on- 
certain  destroy  negotiability.  Roblee  v.  Union  Stock  Yarda 
Nat.   Bank 180 

2.  Incorporation  of  a  collateral  agreement  in  a  promissory 
note,  which  requires  payment  to  be  made  of  uncertain  sums 
at  uncertain  times  before  maturity,  and  thus  renders  it  im- 
possible to  say  how  much,  if  anything,  will  be  due  at  ma- 
turity, renders  the  note  non-negotiable.  Roblee  v.  Union 
Stock  Yards  Nat.  Bank 180 

3.  A  note  otherwise  negotiable  is  not  rendered  non-negotiable 
merely  by  a  provision  for  or  reference  to  collateral  security. 
Roblee  v.  Union  Stock  Yards  Nat.  Bank 180 

4.  But,  when  executed  together  and  as  part  of  one  transaction, 
a  note  and  mortgage  securing  it  are  to  be  construed  together 
and  as  one  instrument.  Hence,  provisions  as  to  the  terms 
apd  manner  of  payment  contained  in  the  mortgage  may  be 
such  as  to  make  the  note  non-negotiable  as  to  all  persons 
chargeable  with  notice  thereot  Roblee  v.  Union  Stock 
Yards  Nat.  Bank 180 

6.  Although  the  note  does  not  refer  to  the  mortgage,  indorsees 
who  take  with  notice  of  its  provisions  are  bound  thereby. 
Roblee  V.  Union  Stock  Yards  Nat.  Bank 180 

Bonds.  See  Appeal  and  Error,  23,  24.  Banks  and  Banking.  Jus- 
tice OF  THE  Peace.  Pleading  and  Practice,  13. 
The  principal  and  sureties  upon  an  undertaking  in  an  appeal, 
prosecuted,  under  a  void  statute,  to  a  court  to  which  in  fact 
no  lawful  appeal  lies,  are  liable  on  the  instrument,  if  the 
court  without  objection  entertains  the  appeal,  and  upon  a 
retrial  of  the  issues  renders  a  judgment  adverse  to  the  ap- 
pellant.   McVey  V.  Peddie 525 

Brands  and  Marks.    See  Constitutional  Law,  10,  11.    Omens. 

Breach  of  Marriage  Promise.    See  Marriage,  1,  2. 

Briefs.    See  Appeal  and  Error,  9. 

Building  and  Loan  Associations.    See  ContbactSi  2. 

Carriers.    See  Negligence. 

1.  A  railroad  company,  as  a  common  carrier,  may  make  rsawm- 
able  rules  and  regulations  for  the  reception,  carriage  and 
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delivery  of  freights,  including  the  classification  and  suitable 
pret>aration  of  articles  for  shipment;  and  such  rules  and 
regulations  shippers  are  to  conform  to.    Chicago,  R.  L  d  P. 

R.  Co.  V.  Colby 572 

8.  The  reasonableness  of  such  rules,  regulations  and  classificar 
tion  is  a  question  of  law  for  the  court;  and  it  is  reversible 
error  to  submit  that  question  to  the  Jury.  Chicago,  R.  I. 
d  P.  R.  Co,  V.  Colby 572 

5.  A  party  who  boards  a  railway  train  with  the  intention  of 
"beating"  his  way  or  "stealing  a  ride/'  and,  to  that  emd, 
secretes  himself  on  such  train,  does  not  stand  in  the  relation 
of  passenger  to  the  common  carrier,  and  the  latter  owes 
him  no  active  duty  as  such  passenger.    Pledger  v.  Chicago, 

B,  d  Q.  R,  Co ,....  456 

4.  While  the  commctti  carrier  owes  such  person  no  active  duty 
as  a  passenger,  yet,  if  it  uses  unnecessary  force  to  remove 
him,  or  expel  him  at  a  dangerous  place,  or  while  the  train 
is  moving  at  a  dangerous  rate  of  speed,  ajid  he  thereby 
sustains  injury,  the  carrier  is  liable  in  damages.  Pledger 
V.  Chicago,  B,  d  Q.  R.  Co 456 

Chattel  Mortgages.  See  Gustooia  Leoib.  Fbaudulent  Convey- 
AifCES,  1.  Pabtnebship,  2.  Pleading  and  Pbagticb,  12. 
Specific  Performance,  2,  3. 

1.  It  is  no  objection  to  an  agreement  to  execute  a  mortgage 
on  crops  that  the  crops  were  not  in  being  when  it  was  made. 
Sparer  v.  McDermott 533 

2.  The  discretion  conferred  upon  the  mortgagee  by  a  clause 
in  a  chattel  mortgage,  authorizing  him  to  take  possession 
jof  the  mortgaged  property  whenever  he  may  deem  himself 
unsafe  or  insecure,  is  not  to  be  exercised  arbitrarily;  such 
belief  must  rest  on  reasonable  grounds.    Meyer  v.  Michaels,  138 

8.  The  facts  that  would  warrant  such  belief  must  be  such  as 
did  not  exist,  or  of  which  the  mortgagee  was  ignorant,  at 
the  time  of  taking  the  mortgage.    Meyer  v.  Michaels 138 

4.  Bvldence  held  to  support  finding,  that  the  drug  company 
was  in  actual  possession  under  its  mortgage,  when  the  at- 
tachments were  levied.    Taylor  v,  Harle-Haas  Drug  Co 546 

6.  The  term  creditors  as  used  in  section  14,  chapter  32,  Ck>m- 
piled  Statutes,  making  an  unrecorded  chattel  mortgage  void 
as  to  such  creditors  where  the  mortgagor  retains  possession 
of  the  property,  applies  only  to  such  as  have  legally  fastened 
a  lien  or  charge  upon  the  property  for  the  satisfaction  of 
their  debts.    Folsom  v,  Peru  Plow  ~d  Implement  Co 316 

6.  A  mortgagor  of  chattels,  who  retained  possession  thereof, 
died,  and  the  mortgage  was  not  filed  for  record  until  after 
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the  appointment  of  an  administrator  on  his  estate  and  the 
mortgaged  property  had  passed  into  his  hands;  thereafter 
the  mortgagee  brought  an  action  against  the  administrator 
for  possession.  Held,  Tiiat  the  administrator  could  invoke 
said  section  only  in  behalf  of  creditors  whose  claims  had 
been  proved  and  allowed  against  the  estate  before  the  filing 
of  the  mortgage  for  record,  tend  before  the  property  had 
passed  to  the  possession  of  the  mortgagee.  FoUom  v.  Peru 
Plow  d  Implement  Co 316 

Collateral  Attack.    See  Alimony.    Judgments.    Receiveks,  2. 

Colleges  and  TTniversities.    See  Cobfor^tions,  2,  3. 

Commissioners.    See  Counties. 

Coinfession.    See  Criminal  Law»  13-16. 

Conapiracy.    See  Criminal  Law,  5-9,  17.    Trial,  6. 

Constitutional  Law.    See  Jurisdiction,  8.    Limitation  of  Actions. 
Statutes. 

Bill  of  Rights. 

1.  The  validity  of  the  so-called  deficiency  judgment  law  of  1897 
can  be  upheld  only  by  construing  it,  in  connection  with  sec- 
tion 2,  chapter  88  of  the  Compiled  Statutes,  in  such  man- 
ner as  to  bring  it  into  harmony  with  the  supreme  law  of 
the  land  as  interpreted  by  the  supreme  court  of  the  United 
States.  So  construed,  it  does  not  impair  or  attect  any 
remedy  upon  any  cotitract  entered  into  before  its  enact- 
ment   Burrows  v.  Vanderbergh 43 

2.  The  act  of  1897,  above  mentioned,  does  not  take  away  or 
impair  the  right  of  the  holder  of  a"  mortgage  executed  before 
its  enactment,  to  apply  for  and  obtain,  in  an  action  for  the 
foreclosure  of  the  instrument,  a  personal  Judgment  for  a 
residue  of  the  mortgage  debt  remaining  after  the  appllcar 
tion  of  the  proceeds  of  the  foreclosure  sale.  BurrowM  v, 
Vanderbergh   i3 

3.  An  act  of  a  state  legislature  which  is  designed,  and  if  en- 
forced would  be  efCectual,  to  deprive  the  obligees  of  exist- 
ing contracts  of  an  important  and  efficient  remedy  for  the 
enforcement  of  the  same,  is  an  act  impairing  the  obligations 
of  such  contracts  and  is  in  contravention  of  section  10,  ar- 
ticle 1  of  the  constitution  of  the  United  States.  Burrows  v, 
Vanderbergh    43 

4.  The  provision  in  section  112,  chapter  43,  Compiled  Statutes, 
that  before  any  amendment  to  or  alteration  in  the  consti- 
tution or  by-laws  of  a  beneficial  association  shall  take  effect 
or  be  in  force  a  copy  of  the  amendment  or  alteration,  duly 
certified,  must  be  filed  with  the  auditor  of  public  accounts. 
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is  not  unconstitutional,  as  Impairing  the  obligation  of  com- 
tracts,.when  applied  to  a  benefit  certificate  issued  prior  to 
the  statute  and  expressly  subject  to  all  future  changes  in  or 
amendments  to  the  by-laws  of  the  association.  Knightt  of 
the  Maccabees  of  the  World  v.  Nitach , S72 

5.  The  guarantee  in  .the  bill  of  rights,  that  every  person  shall 
have  a  remedy,  by  due  course  of  law,  for  every  injury  done 
him  in  his  lands,  goods,  person  or  reputation,  is  not  a 
guarantee  of  a  remedy  for  every  species  of  Injury  in  re- 
spect of  such  matters,  but  only  for  such  as  result  from  an 
invasion  or  infringement  of  a  legal  right,  or  the  failure  to 
discharge  a  legal  duty  or  obligation.  Qoddard  v.  City  of 
Lincoln    ., 594 

Ordinances. 

6.  When  a  municipal  corporation  is  expressly  authorized  by 
legislation  to  enact  a  certain  ordinance  in  execution  of  the 
police  power,  such  ordinance  stands  on  the  same  basis  as 
a  statute,  and  its  reasonableness  or  unreasonableness  is  not 
a  matter  for  the  courts  except  as  such  question  would  bear 
on  the  constitutionality  of  a  statute  of  the  same  nature. 

In  re  Anderson 686 

7.  A  police  regulation,  obviously  intended  as  such,  and  Hot 
operating  unreasonably  beyond  the  occasions  of  its  enact- 
ment, is  not  invalid  because  it  may  affect  incidentally  the 
exercise   of   some   right    guaranteed    by    the    constitution. 

In  re  Anderson 686 

8.  An  ordinance  making  it  unlawful  to  circulate  or  distribute 
printed  or  written  dodgers,  handbills  or  circulars  upon  the 
public  streets,  alleys,  sidewalks  or  public  grounds  of  the 
municipality,  does  not  contravene  section  6,  article  1  of 
the  state  constitution.    In  re  Anderson 686 

9.  Where  an  ordinance  imposes  a  tax  on  the  business  of  an 
express  company  transacted  for  the  government  of  the 
United  States,  it  is  in  violation  of  the  provisions  of  the  con- 
stitution of  the  United  States  and  therefore  void.  Western 
Union  Telegraph  Co,  v.  Village  of  Wakefield 23P2 

Statutes. 

10.  Chapter  50,  laws  of  1899,  entitled  "An  act  creating  a. state 
registry  of  brands  and  marks,  a  state  brand  and  mark  com- 
mittee, providing  for  brands  and  marks  upon  live  stock, 
and  repealing  chapter  fifty-one  (51)  of  the  Compiled  Stat- 
utes of  1897,"  is  in  cottiflict  with  the  constitution  and  wholly 
▼old.     State  v.  Porter 203 

11.  It  was  not  the  intention  of  the  legislature  by  section  2  of 
chapter  60,  aforesaid,  to  create  a  new  office  to  be  filled  by  the 
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secretary  of  state;  but  the  provision  in  said  section,  au- 
thorizing the  governor  to  appoint  three  persons  to  act  as 
members  of  a  brssid  and  mark  committee,  was  an  abortive 
attempt  to  add  to  the  number  of  executive  state  offices 
created  by  the  constitution.    State  Vi  Porter 203 

12.  Chapter  70,  laws  1897,  is  valid  to  the  extent  that  the  sub- 
ject -of  legislation  is  expressed  in  the  title.    Union  P.  R,  Co, 

V,  Sprague 48 

13.  Chapter  69,  laws  1901,  was  constitutionally  adopted  and  is 
valid.    Union  P.  R,  Co.  v,  Sprague 48 

14.  The  constitution  regards  substance  rather  than  form;  it 
requires  that  the  subject  of  legislation  shall  be  clearly  ex- 
pressed in  the  title  af  a  bill,  but  beyond  this  it  does  not  go; 
the  form  of  expression  is  at  all  times  a  matter  of  legislative 
choice.    Union  P.  R.  Co.  v.  Sprague 48 

16.  The  title  of  a  bill  for  an  amendatory  act  is  not  materially 
changed  by  omitting  a  clause  providing  for  a  repeal,  in  gen- 
eral terms,  of  all  repugnant  or  inconsistent  statutes  and 
substituting  therefor  a  clause  providing  specifically  for  the 
repeal  of  the  amended  law.    Union  P.  R,  Co.  v.  Spragtte. ...     48 

16.  An  intention  to  repeal  all  laws  inconsistent  with  a  proposed 
measure  of  legislation  is  necessarily  implied  and  need  not  be 
expressed  in  the  title  of  a  legislative  bill.    Union  P.  R.  Co. 

V.  Bprague 48 

17.  Any  provision  in  a  legislative  bill  which  is  not  clearly  ex- 
pressed in  the  title  can  not  be  enacted  into  law.    Union  P. 

R.  Co.  V.  Sprague 48 

18.  The  title  of  chapter  70,  laws  1897,  was  too  restrictive  te 
cover  a  provision  enlarging  the  authority  of  school  boarda 
with  respect  to  the  levy  of  taxes  for  general  revenue.    Union 

P.  R.  Co.  V.  Sprague , 48 

19.  A  statute  in  conflict  with  the  constitution  irields  only  to  the 
extent  of  the  repugnancy.    Union  P.  R.  Co.  v.  Sprague 48 

Contracts.    See  Action.    Couktibs,  12,  16.    Statuix  or  Fbauds. 
•^     1.  If  a  contract  admits  of  more  than  one  construction,  one  of 
which  will  render  it  inefBcacious  or  nullify  it,  that  construc- 
tion should  be  adopted  which  will  carry  it  into  effect    Hor- 
ton  V.  Rohlff 96 

2.  It  will  not  be  presumed  that  the  parties  to  a  contract  In- 
tended to  provide  for  the  doing  of  an  illegal  act^  or  one 
which  would  render  their  agreement  void.    Horton  v.  Rohlff^    H 

3.  Contracts  made  in  this  state,  by  residents  of  this  state^ 
with  foreign  building  and  loan  associations,  such  oontracti 
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belngr  made  through  agents  of  such  associations  located  in 
this  state,  are  Nebraska  contracts,  and  their  construction,  va- 
lidity and  enforcement  are  governed  by  the  laws  of  this 
state.    National  Mutual  Building  d  Loan  Ass'n  v.  Retzman,  667 

4.  A  construction  that  will  completely  emasculate  a  clause  of    - 
a  contract  will  not  be  adopted,  if  any  other  reasonable  con- 
struction is  admissible.    State  v.  Mortensen ,   ......  376 

6.  The  board  of  public  lands  and  buildings  is  vested  with  the 
general  management  and  control  of  the  penitentiary  and 
may,  in  its  discretion,  let  out  by  contract  the  labor  of  any 
or  all  the  convicts.    State  v,  Mortensen 376 

6.  A  written  contract  for  the  hiring  of  convict  labor,  drawn 
under  the  provisions  of  section  16,  chapter  86,  Compiled 
Statutes,  is  not  valid  unless  executed  by  the  warden  of  the 
penitentiary,  and  approved  by  the  governor  and  the  board 

-of  public  lands  and  buildings.    State  v.  Mortensen 376 

7.  The  alleged  contract  upon  which  this  action  is  gnrounded 
would,  if  valid,  impose  no  active  duties  upon  the  board  of 
public  lands  and  buildings.    State  v.  Mortensen •. .  376 

8.  Where  parties  have  made  a  contract  under  a  mutual  mis- 
take as  to  the  existence  of  a  fact  which  is  a  material  induce- 
ment to  it,  such  mistake  may  give  a  right  to  rescission,  but 
is  no  ground  for  reforming  the  contract,  and  making  it 
as  the  parties  might  presumably  have  done  had  they  been 
aware  of  the  truth.    Farmers  Loan  d  Trust  Co.  v.  Suydam. .  407 

9.  The  state,  like  an  individual  or  private  corporation,  may  re- 
fuse to  keep  Its  engagements;  and  the  board  of  public  lands 
and  buildings,  as  a  governmental  agency  having  full  au- 
thority in  all  matters  relating  to  the  management  of  the 
penitentiary,  is  vested  with  power  to  determine  whether  a 
contract  for  the  leasing  of  convict  labor  shall  be  kept  or 
broken.  The  action  of  the  members  of  the  board  in  the  mat- 
ter is  the  action  of  the  state;  their  determination  is  its  de- 
termination.   State  V,  Mortensen 376 

Contribution.    See  Attachment.    Life  Estates,  1. 

Where  trustees  of  an  insolvent  corporation  have,  with  knowl- 
edge of  the  pendency  of  an  action  against  it,  divided  among 
shareholders  nearly  all  its  available  assets;  one  of  the  trus- 
tees, who  is  also  treasurer  and  who  paid  out  the  money  di- 
vided, can  not  recover  contribution  from  another  director, 
because  of  payment  of  a  Judgment  against  him,  as  trustee, 
for  so  converting  the  company's  assets.    Sharp  v.  Call 72 

ConTictB.    See  Action.    Contracts,  6,  7,  9. 
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Action. 

1.  Where  a  debtor  corporation  transfers  all  of  its  assets  to  a 
new  one,  organized  for  the  purpose  of  continuing  the  busi- 
ness of  the  old,  and  no  provision  is  made  for  payment  of  its 
debts  and  it  ceases  to  do  business,  one  holding  a  judgment 
against  the  old  corporation  may  bring  an  action  at  law 
against  the  new  one.    Douglas  Printing  Co.  v.  Over 320 

Chnrarter. 

2.  The  character  of  a  corporation  is  determined  from  its 
articles  of  incorporation  and  the  statute  authorizing  its 
formation.    McLeod  v.  Lincoln  Medical  College 550 

3.  The  fact  that  an  educational  institution  may  acquire  and 
convey  property  necessary  to  the  accomplishment  of  its  ob- 
ject, and  may  charge  tuition  for  instruction,  does  not  render 
it  an  incorporation  for  the  pecuniary  benefit  of  its  members. 
McLeod  V.  Lincoln  Medical  College 550 

4.  A  corporation  organized  to  "plant,  harvest,  store,  purchase, 
manufacture,  market,  sell  and  deal  in  chicory"  held  a  man- 
tifacturing  corporation  within  the  purview  of  section  37, 
chapter  16,  Compiled  Statutes.    Bolton  v.  Nebraska  Chicory 

Co 681 

Directors  and  Stockholders, 

5.  The  directors  of  a  corporation  can  not  bind  it  by  contract 
with  another  corporation  of  which  they  are  also  directors, 
and  which  they  represent  in  making  such  contract.    McLeod 

V.  Lincoln  Medical  College 555 

6.  The  majority  stockholders  of  a  corporation  have  no  power 
to  exclude  the  minority  stockholders  therefrom,  by  organiz- 
ing a  new  corporation  and  transferring  all  the  property  and 
good  will  of  the  old  to  the  new  corporation,  without  the 
consent  of  the  minority  stockholders.  McLeod  v,  Lincoln 
Medical   College 550 

7.  The  minority  stockholders  can  maintain  an  action  in  their 
own  names  to  set  aside  an  illegal  transfer  of  all  property 
and  good  will  of  the  corporation,  when  such  transfer  is 
made  by  the  board  of  directors  of  the  corporation  pursuant 
to  instructions  of  the  majority  of  the  stockholders.    McLeod 

V.  Lincoln  Medical  College 660 

O/flcers. 

8.  The  authority  of  a  general  manager  to  conduct  the  ordinary 
Li.sino.^s  of  a  corporation,  organized  for  the  purpose  of  yard- 
ing, feedinr;  r.nd  tplving  care  of  cattle,  hogs,  sheep  and  horses 
consigned  for  .';.ile  to  a  certain  market,  is  not  broad  enough 
to  authorize  him  to  sign  a  petitiom  for  paving  a  city  street 
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and  thus  charge  the  real  estate  of  the  corporation,  abutting 
thereon,  with  the  cost  of  such  Improvement.    Trephagen  v. 

City  of  South  Omaha 577 

9.  The  act  of  signing  the  name  of  the  corporation  to  such  a 
petition  is  one  which  falls  within  the  fnanaging  powers  of 
the  board  of  directors,  who  are  by  law  and  by  its  articles 
of  incorporation  made  its  managing  agents.  Trephagen  v. 
City  of  South  Omaha 577 

10.  The  burden' is  upon  the  city,  which  seeks  to  enforce  a  spe- 
cial tax  against  specific  lots  to  pay  for  such  improvement,  to 
show  that  the  general  manager  was  duly  authorized  by  the 
corporation  to  sign  such  petition  for  and  on  its  behalf. 
Trephagen  v.  City  of  South  Omaha 577 

Powers. 

11.  The  power  of  a  corporation  to  make  valid  contracts  is 
measured  by  its  charter;  and  the  scope  of  the  authority  of 
its  officers  and  agents  acting  for  it  is  limited,  and  a  person 
dealing  with  such  corporation  is  chargeable  with  notice  of 
such  limitations.  Sturdevant  Bros,  d  Co.  v.  Farmers  d  Mer- 
chants  Bank 220 

12.  Where  the  cashier  of  a  banking  corporation  has  attempted 
to  obligate  the  bank  as  a  surety  on  a  replevin  undertaking, 
the  only  presumption  fairly  arising  from  such  act  is  that 
the  corporation  has  no  interest  In  the  controversy,  and  at- 
tempted to  obligate  itself  solely  as  surety  for  accommoda- 
tion of  the  plaintiff  in  the  replevin  action.  Sturdevant 
Bros,  d  Co.  V.  Farmers  d  Merchants  Bank 220 

Costs. 

Fees  of  officers  and  witnesses  for  services  rendered  in  a  pros- 
ecution for  the  violation  of  an  ordinance  of  a  city,  either  to 
police  court  or  in  district  court  upon  appeal,  Can  not  be 
collPrtod  from  such  city,  unless  their  payment  by  the  city  is 
required  by  statute  or  by  ordinance  authorized  by  statute. 
Kreader  v.  City  of  Fremont ." 762 

Counties. 

1.  The  salary  allowed  a  county  clerk  for  services  as  clerk  of 
the  county  board  must  be  accounted  for  as  fees  of  his  office. 
Mitchell  V.  County  of  Clay 796 

2.  The  county  board  acts  Judicially  in  fixing  the  amount  of  the 
salary  of  the  clerk  when  acting  as  clerk  of  the  board,  but 
when  such  fees  have  been  allowed,  as  such,  and  paid  to  the 
clerk,  if  the  total  amount  of  his  fees  for  the  year,  including 
the  fees  so  allowed,  is  more  than  the  limit  of  his  annual 
salary  as  fixed  by  statute,  he  is  liable  to  the  county  for  the 
excess.    Mitchell  v.  County  of  Clay 796 
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S.  Prior  decislotiB  as  to  the  powers  of  eoantj  oomml88i<mer8 
in  passing  upon  claims  against  the  county  and  in  making 
settlemebts  with  county  officers  examined  and  discussed. 
Mitchell  V.  County  of  Clay 779 

4.  When  the  law  commits  to  any  officer  the  duty  of  looking 
into  facts  and  acting  upon  them,  not  in  a  way  which  it 
specifically  directs,  but  after  a  discretion  in  its  nature 
Judicial,  the  function  is  quasi  judicial.  Mitchell  v.  Cihinty 
of  Clay 779 

fi.  County  commissioners  act  quasi  judicially  in  passing  upon 
claims  against  the  county,  wheneyer  their  action  is  not 
merely  a  formal  prerequisite  to  the  issuance  of  a  warrant* 
but  inyolves  the  determination  of  questions  of  fact,  upcm 
evidence  or  the  exercise  of  discretion  in  ascertaining  or  fix- 
ing the  amount  to  be  allowed.    Mitchell  v.  County  of  Clay. .  779 

€.  But  they  have  no  judicial  power  or  discretion  as  to  interpre- 
tation of  the  law.  Whenever  the  course  to  be  pursued  or 
the  amount  to  be  allowed  is  fixed  by  law,  they  must  follow 
the  law,  and  their  acts  in  so  doing  or  endeavoring  so  to  do 
are  ministerial  only.    Mitchell  v.  County  of  Clay 779 

7.  The  action  of  county  commissioners  in  adjusting  the  ac- 
counts of  county  officers  under  sections  43  and  44,  article 
1,  chapter  18,  Compiled  Statutes,  is  ministerial  only.  Mitch- 
ell V,  County  of  Clay 779 

8.  A  settlement  with  a  county  officer  which,  in  substance,  la 
an  adjustment  of  his  accounts,  does  not  become  quasi 
judicial,  so  as  not  to  be  reviewable  otherwise  than  by  ap- 
peal, merely  because  claims  were  filed  for  sums  claimed  to 
be  due  such  officer  and  allowed  for  the  purpose  of  enabling 
warrants  to  be  drawn  therefor.    Mitchell  v.  County  of  Clay, .  779 

9.  If,  in  such  case,  the  compensation  to  be  allowed  the  officer 
is  fixed  by  law,  the  allowance  of  the  claim  is  formal  only. 
Mitchell  V.  County  of  Clay 779 

10.  On  the  other  hand,  if  the  amount  to  be  allowed  is  in  the 
discretion  of  the  commissioners,  or  if,  in  fixing  such 
amount,  the  law  requires  them  to  decide  questions  ol  fact, 
their  action  is  quasi  judicial.    Mitchell  v.  County  of  Clay. , .  779 

11.  In  the  absence  of  a  statute,  a  county  is  not  liable  for  neoee- 
saries  furnished  to  persons  not  paupers  while  quaraattnod 
in  their  residence  for  the  time  being.  Dodge  County  v. 
Diers   961 

12.  The  limitation  on  the  power  of  the  county  board  to  contraet 
for  bridge  building  to  cost  a  sum  not  greater  thaoa  the 
amount  of  money  on  hand  in  the  county  bridge  fund  de- 
rived from  a  levy  of  previous  years  and  two4hlrda  ot  tbm 
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levy  of  the  current  year,  gives  no  authority  to  the  board 
to  take  into  account  the  levy  of  the  current  calendar  year 
prior  to  the  making  of  such  levy.  Until  it  is  made  thore  is 
no  "levy  of  the  current  year."    Clark  v.  County  of  Lancaster,  717 

13.  The  adoption  of  plans  and  specifications  is  a  necessary  pre- 
liminary to  advertising  for  and  letting  a  contract  by  the 
year  for  the  building  of  bridges,  and  such  advertising  and 
letting  must  be  in  accordance  with  the  plans  and  specifica- 
tions so  adopted.    Clark  v.  County  of  Lancaster 717 

14.  When  a  board  of  county  commissioners  audit  and  adjust 
the  claim  of  an  officer  whose  salary  is  prescribed  by  statute, 
it  acta  ministerially  and  not  Judicially.  Chase  County  v, 
Kelly   426 

16.  Under  the  authority  of  chapter  84  of  the  laws  of  1897,  the 
county  board  may,  in  the  exercise  of  good  faith,  make  a  sup- 
plemental allowance  of  compensation  for  the  services  of  the 
clerk  of  the  county  court  after  the  services  have  been  ren- 
dered.   County  of  Adams  v.  Bowen 405 

16.  There  is  no  authority  for  the  letting  of  annual  contracts  for 
repairing  of  bridges  or  for  the  doing  of  such  repairing  under 
an  annual  contract,  where  the  amount  exceeds  $100.  Clark 
V,  County  of  Lancaster 717 

County  Ofllcers.    See  Countixs.    Schools  and  School  Dibtbicts, 
5,  6. 

OonrtB.  See  Appeal  and  Bbbob,  22.  JinasDionoN.  Stipulations. 
Wills,  6-9. 
When,  in  a  criminal  prosecution  before  a  police  Judge  in  a  city 
of  the  first  class,  governed  by  chapter  18  of  the  laws  of  1901, 
it  is  shown  that  the  judge  is  disqualified  to  act  by  reason  of 
interest,  bias  or  prejudice,  it  is  not  erroneous  for  the  mayor 
to  appcrfnt  a  Justice  of  the  peace  of  the  city  to  act  in. place 
of  the  Judge,  as  provided  by  section  117  of  that  chapter. 
Seay  v.  Shrader 245 

Criminal  Law.    See  Evidence,  1-5.    Instructions,  10-14.    Rape. 

Evidence, 

1.  The  word  "evidence,"  when  used  in  an  instruction,  is  un- 
derstood to  include  all  the  means  employed  at  the  trial  to 
ascertain  the  truth  respecting  the  matters  in  dispute.    Lamh 

V.  State 212 

2.  On  the  trial  of  an  information  charging  larceny  of  cattle, 
it  is  not  error  to  receive  in  evidence  the  hides  of  the  animals 
obtained  from  a  packing  house  in  another  state.     Lamb 

V.  State ., 212 

3.  A  photograph,  used  for  the  purpose  of  identifying  a  person 
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implicated  in  the  theft  of  cattle,  is  admissible  in  evidence 
without  showing  when,  where  or  by  whom  it  was  taken. 

iMMb  V,  State 212 

4.  On  the  trial  of  a  person  charged  with  instigating  another  to 
steal  cattle,  the  declarations  of  the  thief  while  engaged  in 
the  perpetration  of  the  crime  are  admissible  in  evidence  as 
part  of  the  ret  gestcB,    Lamb  v.  State 212 

6.  When  a  conspiracy  is  once  shown  to  exist  by  the  requisite 
quantum  of  proof,  the  acts  and  declarations  of  each  of  the 
conspirators,  in  furtherance  of  the  common  design,  are  the 
acts  and  declarations  of  all.    Lamh  v.  State 212 

6.  A  conspiracy  to  steal  and  sell  cattle  does  not  end  with  the 
theft,  but  continues  at  least  until  the  sale  has  been  made. 
Lamb  V.  State 212 

7.  A  conspiracy,  like  any  other  fact  which  is  the  subject  of 
Judicial  investigation,  may  be  proved  inferentially  or  by 
circumstantial  evidence.    0*Brien  v.  State 691 

8.  The  acts  and  declarations  of  a  conspirator,  during  the  pend- 
ency of  the  conspiracy,  and  in  furtherance  of  the  common 
purpose,  are  admissible  in  evidence  against  his  associates. 
O'Brien  v.  State 691 

9.  A  conspiracy  to  steal  and  sell  hogs  for  the  benefit  of  all 
engaged  in  the  illegal  enterprise  is  pending  until  the  sale 
has  been  made  and  the  proceeds  divided.    O'Brien  v.  State. .  691 

10.  When  the  evidence  upon  which  the  trial  court  decided  an 
issue  of  fact  is  not  preserved  in  the  record,  it  will  be  pre- 
sumed that  the  decision  is  right.    Hoy  v.  State 516 

11.  An  attempt  to  escape  by  one  under  arrest  accused  of  crime 
is  an  inculpatory* circumstance  properly  to  be  considered  by 
a  Jury  and  to  be  given  such  weight  as  it  seems  fairly  en- 
titled to,  with  the  other  evidence  introduced  at  the  trial,  in 
determining  the  question  of  the  guilt  or  innocence  of  the 
accused.    Williama  v.  State 402 

12.  The  fact  that  property  alleged  to  have  been  stolen  was  taken 
without  the  consent  of  the  owner,  may  be  inferred  from  cir- 
cumstances shown  in  evidence  as  well  as  by  direct  testimony 
that  none  was  given*    Van  Syoc.v.  State 520 

18.  In  a  criminal  prosecution,  only  such  confessions  of  the  de- 
fendant as  are  shown  to  have  been  made  voluntarily,  with- 
out fear  of  punishment  or  hope  of  reward,  are  admissible 
in  evidence.    State  v.  Force 1^2 

14.  The  father  of  the  accused,  shortly  after  the  commission  of 
the  alleged  crime,  pointed  a  shotgun  at  his  head  and  said: 
"James,  you  are  my  prisoner:  I  h'^re  i  rtjht  to  firreat  ro"- 
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you  shall  go  to  Harrison  and  tell  the  sheriff,  county  attorney 
and  coroner's  Jury  all  about  the  killing  of  H.  R.,  and  you 
will  get  clear;  but  if  you  don't  you  will  get  convicted." 
Accused  consented  to  the  demand  of  his  father,  and  made  a 
confession  to  the  officers  named.  Held,  That  evidence  of 
such  confession  was  inadmissible.    State  v.  Force 162 

15.  Further  confessions  by  the  accused,  subsequent  to  such  ex- 
torted confession,  will  be  equally  inadmissible,  if  so  related 
in  point  of  surrounding  circumstances  and  proximity  of  time 
as  to  raise  a  presumption  that  the  influences  resulting  in 
the  first  confession  have  not  ceased  to  operate  upon  his  mind. 
State  V.  Force 162 

16.  Evidence  examined,  and  held,  that  certain  subsequent  con- 
fessions were  surrounded  by  such  circumstances,  and  re- 
moved from  the  influences  leading  to  the  flrst  confession  by 
such  a  lapse  of  time,  as  to  raise  a  presumption  that  they 
were  voluntary,  and  therefore  admissible  against  accused.- 
State  V.  Force 162 

17.  Bvidelkice  of  a  conspiracy  found  suflicient  to  sustain  the  ver- 
dict   O'Brien  V.  State 691 

18.  Evidence  in  a  trial  for  larceny  found  suflicient  to  support 
the  verdict    Lamb  v.  State 212 

19.  Evidence  in  a  trial  for  larceny  held  suflicient  to  support  a 
verdict  of  guilty.    Van  Syoc  v.  State 520 

20.  Evidence  In  a  prosecution  for  sending  a  threatening  letter  to 
C,  held  sufficient  to  support  a  verdict  of  guilty.  Reno  v. 
State 391 

Information, 

21.  An  information  which,  after  charging  larceny  in  the  usual 
form,  alleges  in  substance  that  the  defendant  did  feloniously 
and  purposely  aid,  abet  and  procure  the  thief  to  commit  the 
crime,  is  not  demurrable  on  the  ground  that  it  states  a  mere 
legal  conclusion.    Lamb  v.  State 212 

22.  An  information  under  section  217  of  the  criminal  code  must 
set  out  the  names  of  the  parties  allowed  to  play  the  games 
complained  of,  if  known  to  the  prosecutor,  or  allege  that 
they  are  unknown  if  such  is  the  fact    Moore  v.  State 653 

23.  The  word  "feloniously"  can  serve  no  practical  purpose  in  an 
information  charging  all  the  essential  elements  of  a  felony. 
Richards  v.  State,  65  Neb.  808.    Reno  v.  State 391 

M.  When  it  appears  that  the  charge  in  the  complaint  is  sub- 
stantially the  same  as  that  set  forth  in  the  information,  a 
plea  (tf  a  want  of  a  preliminary  examination,  or  a  variano9 
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between  the  complaint  and  the  information,  is  unayaillng. 
Van  8yoc  v.  State ' 520 

25.  An  Information  charging  a  person  with  larceny  can  not  be 
said  to  be  bad  for  duplicity  or  uncertainty  because,  after- 
alle^ng  the  felonious  taking  of  the  property  charged  to  have 
been  stolen,  it  is  specifically  alleged  that  such  felonious  tak- 
ing was  "with  the  intent  to  unlawfully  and  feloniously  con- 
vert the  same  to  his  own  use  against  the  will  of  the  said 
Jesse  W.  McNiel"  (the  owner).    Van  Syoc  v.  State 520 

Instructions, 

26.  When  no  proper  instruction  has  been  requested,  it  is  not 
prejudicial  error  for  a  trial  court  not  to  specially  instruct 
the  Jury  as  to  the  law  applicable  to  evidence  tending  to 
prove  an  attempt  to  escape  by  a  prisoner  accused  of  a  crime. 
WUliams  v.  State 402 

27.  Oral  directions  to  the  Jury  relative  to  the  reception  of  a 
verdict  held  not  to  be  violative  of  the  rule  requiring  all  in- 
structions to  be  in  writing;  nor  to  be  evidence  of  coercion 

of  the  jury.    Williams  v.  State 402 

28.  An  instruction  which  in  substance  advises  the  Jury  that  the 
presumption  of  innocence  remains  with  the  accused  till  by 
competent  evidence  the  state  establishes  guilt  beyond  a  rea- 
sonable doubt,  is  not  subject  to  the  objection  that  the  burden 
of  proof  is  thereby  shifted  to  the  defendant  Van  Syoc  v. 
State    52C 

29.  The  failure  of  the  court  to  instruct  the  Jury,  that  a  defend- 
ant charged  with  rape  can  not  be  convicted  without  evidence 
corroborating  the  prosecutrix,  is  not  error,  unless  it  appears 
that  such  an  instruction  was  requested.   Edwards  v.  State,  38C 

30.  Where  the  Jury  are  not  required  to  fix  the  punishment,  the 
trial  court  is  under  no  obligation  to  tell  them  what  penalty 
is  annexed  by  law  to  the  crime  charged  in  the  information. 
Edwards  v.  State 386 

31.  An  instruction,  in  which  the  Jury  are  told  that  the  presump- 
tion of  innocence  continues  until  the  material  allegations  of 
the  information  are  established  by  the  evidence  "to  the 
exclusion  of  all  reasonable  doubt,"  is  entirely  accurate. 
Edwards  v.  State 386 

32.  The  instruction  on  the  subject  of  reasonable  doubt  is,  per- 
haps, less  intelligible  than  the  phrase  defined,  but  yet  plain 
enough  to  be  within  the  comprehension  of  ordinary  men. 
Edwards  v.  State 386 

Jury. 

33.  A  person  informed  against  for  a  felony,  after  the  regular 
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panel  has  been  discharged,  may  be  lawfully  tried  by  a  Jury 
summoned  under  the  provisions  of  section  664  of  the  code. 
Lamb  v.   State 212 

34.  A  deputy  sheriff  was  a  material  witness  for  the  state  in 
a  criminal  prosecution  for  larceny;  he  also  had  charge  of  the 
Jury  during  its  deliberations.  Held,  That  the  fact  of  his 
having  been  called  as  a  witness  would  not,  of  itself,  dis- 
qualify him  from  serving  in  the  latter  mentioned  capacity. 
Van  Syoc  v.  State 520 

Larceny, 

35.  One  by  whose  incitement  or  instigation  a  felony  is  com- 
mitted, when  he  is  neither  actually  nor  constructively  pres- 
ent, is  an  aider,  abetter  or  procurer  within  the  meaning  of 
section  1  of  the  criminal  code.    Lamh  v.  State 212 

36.  Section  1  of  the  criminal  code,  which  was  adopted  in  1873,  is 
applicable  to  all  acts  made  felonies  by  subsequent  legisla- 
tion.   Lanib  v.  State 212 

Record. 

37.  Affidavits  used  on  the  trial  of  an  issue  of  fact,  do  not  become 
part  of  the  record  by  being  certified  to  this  court  by  the 
clerk  of  the  district  court  The  law,  and  not  the  clerk,  de- 
termines what  shall  constitute  the  record.    Hoy  v.  State, . , ,  516 

38.  Where  a  record  of  the  trial  court  filed  in  this  court  is  found 
to  be  incorrect,  the  remedy  is  by  appropriate  preceedings  to 
secure  a  correction  thereof  in  the  lower  court  Reno  v.  State,  391 

Self-Defense, 

39.  A  person  attacked,  or  formidably  threatened,  by  three  per- 
sons acting  in  concert,  may  avail  himself  of  the  right  of  self- 
defense  by  using  commensurate  force  against  the  nearest  as- 
sailant, although  it  is  not  from  him,  but  from  the  others, 
that  great  bodily  harm  is  apprehended.    Hoy  v.  State 516 

40.  The  right  of  self-defense  does  not  belong  alone  to  persons  en- 
gaged in  the  pursuit  of  their  lawful  business;  it  is  available 
to  every  person,  regardless  of  the  nature  of  his  business, 
who  is  assaulted,  or  who,  upon  Just  grounds,  apprehends  an 
immediate  unlawful  attack.    Hoy  v.  State 516 

Venue, 

41.  In  a  criminal  prosecution  the  office  of  the  yenue  In  a  com- 
plaint is  to  name  the  place  where  the  alleged  offense  was  com- 
mitted, and  to  show  that  the  court  before  whom  the  informa- 
tion is  laid,  has  jurisdiction  to  proceed.  It  is  not  an  error 
fatal  to  the  Jurisdiction  of  the  court  to  recite  these  matters 
in  the  English  language,  and  no  particular  form  of  words  is 
indispensably  requisite  for  that  purpose.    Seay  v.  Shroder, .  245 
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Plaintiff's  mother  died  in  1883,  siezed  in  fee  of  real  prop- 
erty in  this  state,  leaving  their  father  as  sunriylng  spouse. 
Heldt  That  the  father  took  a  life  estate  in  the  property  as 
tenant  by  curtesy.    Withnell  v.  Withnell 605 

Custodia  Legis. 

The  pendency  of  an  action  for  the  foreclosure  of  an  alleged 
chattel  mortgage,  in  which  a  temporary  injunction  has  been 
granted  restraining  the  defendant  from  selling,  consuming 
or  disposing  of  the  property  in  controversy  during  the  pend- 
ency of  the  action,  withdraws  the  property  from  pursuit.  In 
such  case  the  property  is  in  the  constructive  custody  of  the 
law.    Ryan  v.  Donley 623 

Death;    See  Pabei«t  and  Chiid. 

Deeds.    See  Insane  Persons,  3-5. 

DiTorcc.    See  Homestead,  8,  4.    Jurisdiction,  1. 

Easements. 

1.  In  order  to  acquire  an  easement  by  prescription,  the  adverse 
user  must  not  only  be  contitiuous  in  point  of  time,  but  also 
substantially  identical,  during  the  whole  of  the  statutory 
period,  with  respect  to  manner  and  extent    Dunn  v.  Thomas,  683 

2.  One  who  seeks  to  acquire  an  easemefnt  of  maintaining  a  ditch 
over  another's  land  by  adverse  user  must  maintain  It  with- 
out material  change  of  location  for  the  full  statutory  period. 
That  he  may  have  had  a  ditch  somewhere  upon  the  land 
for  ten  years,  does  not  give  him  a  right  to  maintain  it  Iti 
a  new  location,  or  to  use  an  extension  thereof  made  within 
the  period.    Dunn  v.  Thomas 683 

8.  Where  the  owner  of  two  adjoinitig  tracts  of  land  sells  one  of 
them,  the  purchaser  takes  the  tract  sold,  with  all  the  bene- 
fits and  burdens  which  appear,  at  the  time  of  the  sale,  to 
belong  to  it,  as  between  it  and  the  tract  which  the  vendor 
retains.    Znamanacek  v.  Jelinek 110 

4.  Where  the  owner  of  two  adjoining  tracts  of  land  constructs 
a  dam  of  a  permanent  character  across  a  stream  on  one 
tract,  which  causes  the  water  to  overflow  a  portion  of  the 
other  tract;  upon  a  sale  of  such  other  tract  to  one  having 
knowledge  of  the  existence  of  such  dam  and  its  character, 
in  the  absence  of  evidetice  of  a  contrary  intent,  there  arises 
an  implied  contract  that  the  mutual  benefits  and  senritudes* 
as  regards  such  dam,  shall  remain  in  statu  quo.  Znama- 
nacek V,  Jelinek 110 

Ejectment.    See  Adverse  Possession* 
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Electioiis. 

1.  The  contestant  in  a  proceeding  to  contest  an  election  may 
voluntarily  dismiss  the  proceedings  at  any  time  before  issue 

is  joined.    Moore  v.  Waddington ^ 615 

2.  When  such  dismissal  has  been  entered,  the  court,  until  it 
is  set  aside,  is  without  jurisdiction  to  allow  another  party 
to  intervene  and  be  substituted  as  contestant  Whether 
such  dismissal  can  be  set  aside,  quc&re.  Moore  v.  Wadding- 
ton      615 

3.  In  such  case,  the  trial  court  has  no  authority  to  set  aside 
the  dismissal  without  notice  to  the  contestant.  Moore  v. 
Waddington  615 

4.  After  a  motion  to  set  aside  such  a  dismissal,  and  an  appli- 
cation for  leave  to  intervene  was  made  by  the  plaintiff  in 
error,  the  incumbent  challenged  the  jurisdiction  of  the  court 
to  set  aside  the  dismissal,  or  to  allow  the  intervention. 
Heldj  That  an  order  sustaining  such  challenge  in  the  case 
before  us  is  not  shown  to  be. prejudicially  erroneous.  Held, 
further,  That  contestant  is  a  necessary  party  to  proceed- 
ings in  error  to  review  such  order.    Moore  v.  Waddington. . .  615 

Eminent  Domain. 

1.  A  mortgagee  is  an  owner  within  the  meaning  of  the  statute 
providing  for  the  taking  of  land  under  the  power  of  eminent 
domain;  and  as  such  owner  he  has  the  right  to  prosecute 
an  independent  appeal  from  the  freeholders'  award.  Omaha 
Bridge  d  Terminal  R.  Co,  v.  Reed 514 

2.  In  proceedings  for  the  condemnation  of  land  under  the 
power  of  eminent  domain,  the  money  awarded  by  the  free- 
holders, or  by  the  district  court  on  appeal,  stands  in  place 

*  of  the  land  and  belongs  to  lienholders  to  the  extent  of  the 
value  of  their  liens.  Omaha  Bridge  d  Terminal  R.  Co.  v. 
Reed 514 

3.  On  appeal  by  a  mortgagee  from  an  award  made  by  free- 
holders in  a  condemnation  proceeding,  the  question  to  be 
tried  and  determined  is,  the  value  of  appellant's  lien  on 
the  property  appropriated.     Omaha  Bridge  d  Terminal  R. 

Co.  V.  Reed 514 

4.  An  appeal  by  a  mortgagee  in  a  condemnation  proceeding  is 
not  effective  as  to  the  landowner  against  whom  no  summons 
has  been  issued.    Omaha  Bridge  d  Terminal  R.  Co.  v.  Reed. .  514 

6.  If  the  landowner  is  not  brought  into  the  district  court  by 
the  mortgagee's  appeal,  the  corporation,  at  whose  instance 
the  condemnation  proceeding  was  initiated,  may  bring  him 
in,  if  it  is  necessary  to  do  so  for  the  protection   of  its  . 
rights.    Omaha  Bridge  d  Terminal  R.  Co.  v.  Reed 514 

€.  A  landowner   who  fails   to  appeal   from   the   freeholders' 
57 
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award  hi  a  condemnation  proceeding,  is  oonclasively  boond 
by  it    Omaha  Bridge  d  Terminal  R.  Co.  v.  Reed 614 

7.  Where  a  city  tortiously  appropriates  private  land  to  the 
public  use,  the  owner  of  the  land  thus  appropriated  is  not 
bound  to  look  to  the  fund  contemplated  by  section  158, 
chapter  12a,  Compiled  Statutes,  for  the  payment  of  a  judg- 
ment rendered  in  an  action  brought  by  him  to  recover  dam- 
ages for  such  appropriation  of  his  property.    City  of  Omaha 

V.  State 29 

Iquity.    See  Appeal  and  Ebbob,  8,  7.    Bstoppel,  1.    fibawunoirs, 
2,  8.    Judgments,  10,  13.    Wiu:b,  6. 
Dismissal, 

1.  Record  examined,  and  the  findings  of  the  trial  court  sus- 
tained, and  its  judgment,  dismissing  plaintiff's  action  for 
want  of  equity,  approved.    Klabunde  v.  Byron  Reed  Co 120 

New  Trial, 

2.  In  an  equitable  action  for  a  new  trial,  evidence  offered  for 
the  purpose  of  proving  the  plaintifT  had  a  substantial  and 
meritorious  defense  in  the  prior  action  was  objected  to  and 
excluded  on  the  ground  of  irrelevancy  and  immateriality, 
and  a  ruling  of  the  trial  court  procured  limiting  the  evi- 
dence to  the  alleged  ground  of  fraud,  aUd  the  suit  was  tried 
upon  that  theory.  Held,  On  appeal  to  this  court  from  a  judg- 
ment dismissing  the  suit,  that  it  is  proper  to  adopt  the  same 
theory  in  determining  whether  the  plaintiff  is  entitled  to  a 
new  trial  and  that,  for  the  purpose  of  the  case,  it  will  be  as- 
sumed that  a  valid  and  meritorious  defense  existed  in  his 
favor  in  the  original  action.    Klahunde  v.  Byron  Reed  Co,..  12€ 

8.  Equity  will  relieve  against  a  judgment  or  decree  on  the 
ground  of  fraud,  actual  or  constructive,  committed  by  the 
successful  party,  or  where,  from  excusable  neglect,  a  defend- 
ant has  be^  prevented  from  interposing  a  meritorious  de- 
fense or  establishing  grounds  entitling  him  to  affirmative 
relief  in  such  action.    Klabunde  v.  Byron  Reed  Co 126 

Relief, 

4.  A  defendant  in  an  action  is  not  restricted  to  the  counter^ 
claim  provided  for  in  sections  100  and  101  of  the  code,  bnt» 
in  a  proper  case,  may  seek  affirmative  relief,  either  against 
the  plaintiff  or  against  codefendants,  by  cross-petition.  Arm- 
strong V.  Mayer 187 

8.  In  such  case,  the  cross-petition  gives  rise  to  a  cross-suit, 
auxiliary  to  and  dependent  upon  the  original  suit,  but  for 
many  purposes  distinct    Armstrong  v.  Mayer 187 

8.  The  basis  of  the  right  to  bring  such  a  cross-suit  is  to  be 
found  in  eeotions  1  and  429  of  the  code,  and  in  the  ccMisidenir 
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tlon  tliat  in  cases  where  the  code  is  silent,  remedies  fur^ 
nlshed  by  the  old  oommcm  law  or  equity  practice,  not  In- 
oonslstent  with  its  provisions,  may  be  resorted  to  In  order 

to  preyent  failure  ot  justice.    Armttrong  v.  Mayer 187 

T.  A  cross-petition  Is  maintainable  either  to  aid  In  the  defense  . 
of  the  original  suit,  where  affirmative  equitable  relief  is  re- 
quired to  make  such  defense  effective,  or  to  obtatii  a  oom- 
piete  adjudication  of  the  controversies  between  the  original 
complainant  and  the  cross-complainant  over  the  subject 
matter  of  the  original  suit    AriMtrong  v,  Mayer 187 

i.  Under  the  chancery  practice,  where  the  purpose  of  a  cross- 
bill is  defensive  merely.  It  need  not  be  based  on  equitable 
grounds  nor  seek  equitable  relief;  but  when  its  purpose  Is 
more  than  defensive,  and  It  seeks  relief  affirmatively.  Its 
ooope  must  be  limited  to  matters  which  are  cognizable  In  a 
oourt  of  equity.  If  not  to  matters  cognizable  upon  equitable 
grounds.    Armstrong  v,  Mayer 187 

9.  It  is  also  required,  under  the  chancery  practice,  that  the 
cross-suit  be  germane  to  the  original  suit  The  new  issues 
which  a  defendant  may  Introduce  by  cross-bill  are  limited 

~  to  such  as  it  is  necessary  for  the  court  to  have  before  It  In 
deciding  the  questions  raised  In  the  original  suit  In  order 
to  do  complete  Justice  to  all  parties  with  respect  to  the 
cause  of  action  on  which  the  plaintiff  bases  his  claim  for 
relief.    Armatrong  v.  Mayer 187 

10.  It  seems  that  the  rules  of  chancery  practice  are  so  far  en- 
larged by  the  code  that,  although  a  cross-petition  is  more 
than  merely  defensive  and  seeks  affirmative  relief  beyond 
the  purposes  of  defense,  such  relief  need  not  be  equitaUe, 
nor  need  the  cross-petition  be  based  on  equitable  grounds. 
AriMtrong  v.  Mayer 187 

11.  The  matters  set  up  in  a  cross-petition  must  be  germane 
to  the  original  suit  A  cross-petition  is  not  maintainable  for 
purposes  of  affirmative  relief  as  a  cross-suit  beyond  the  ro- 
quirements  of  a  complete  adjudication  upon  the  subject  matp 
ter  of  the  original  suit    Armstrong  v.  Mayer 187 

Hies.    See  Gusikt.    Lm  IDbtatbb.    Tbusts. 


SstoppeL    See  fizBCunomi,  1,  S. 

1.  The  rule  that  the  purchaser  of  the  equity  of  redemption, 
who  purchases  subject  to  a  mortgage,  and  who  deducts  from 
the  purchase  price  sufficient  to  pay  such  mortgage,  is  es- 
topped to  defeat  the  mortgage  on  the  ground  of  usury,  is  not 
applicable  when  the  vendee  and  the^  mortgagor,  at  the  time 
of  nle,  agree  that  the  Incumbranoe  is  tainted  with  usury, 
and  there  Is  retained  out  of  the  pnrchaao  price  only  enough 
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to  pay  the  incumbrance,  less  any  usurious  penalties.     Na- 
tional Mutual  Building  d  Loan  Ass'n  v.  Retzman 667 

2.  Evidence  examined,  and  held  that  defendant  was  not  es- 
topped to  set  up  the  plea  of  usury.  National  Mutual  Buildr 
ing  dr  Loan  Ass'n  v.  Retzman 667 

8.  Where  the  record  discloses  that  a  defendant  has  raised  the 
question  and  insisted  in  the  district  court  that  there  was  not 
sufficient  evidence  to  warrant  the  submission  of  a  material 
issue  to  the  jury,  and  the  court  nevertheless  insists  on  sub- 
mitting the  issue,  the  defendant  is  not  estopped  on  appeal 
to  raise  the  same  question  here,  because  he  requested  and 
obtained  an  instruction  defining  the  law  relating  to  the 
issue  as  he  understands  it  to  be.    Haslam  v.  Barge 644 

4.  A  plaintiff  will  not  be  heard  to  complain  of  a  defect  of 
parties  in  a  counterclaim,  where  the  record  discloses  that 
the  omitted  party  is  equally  necessary  to  a  determination  of 
his  own  cause  of  action.  First  Nat.  Bank  v.  Avery  Planter 
Co 329 

ETldence.  See  Assault  and  Battebt.  Chattel  Mobtqages,  4. 
Criminal  Law,  1-20.  Estoppel,  2.  Insane  Persons,  3. 
Marriaue,  3.  Parent  and  Child,  1,  2.  Payment.  Quiet- 
ing Title.    Trial. 

Admi88ihility. 

1.  The  word  "evidence,"  in  its  technical  meaning  and  common 
acceptation,  includes  all  the  means  by  which  any  fact  in 
dispute  at  a  judicial  trial  Is  established  or  disproved. 
O'Brien  v.  State 691 

2.  Ordinarily  hearsay  testimony  is  inadmissible.  Donner  v. 
State    56 

8.  What  the  law  requires  is  the  production  of  original  evidence, 
the  best  evidence  obtainable ;  secondary  evidence  being  ad- 
missible only  when  for  some  reason  primary  evidence  can 
not  be  secured.    Donner  v.  State,  i 66 

4.  A  witness  is  not  permitted  to  state  what  appears  from  books 
or  records  where  it  is  shown  that  the  books  were  not  kept 
by  the  witness  nor  the  entries  made  by  him  nor  in  his 
presence,  such  statements  being  merely  hearsay  testimony. 
Donner  v.  State 66 

5.  Testimony  of  a  witness  for  the  prosecution  in  the  case  at 
bar,  admitted  over  the  objections  of  the  defendant,  which  is 
set  out  in  the  opinion,  examined  and  held  to  be  hearsay 
testimony  and  its  admission  prejudicially  erroneous.  Don- 
ner V.  State 66 

6.  Where  a  note  is  negotiable  in  form  and  by  its  terms  payable 
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on  demand,  evidence  of  a  contemporatieoas  oral  a^eement, 
destroying  its  negotiability,  and  making  the  time  of  pay- 
ment contingent  on  the  happening  of  an  uncertain  event,  is 
inadmissible.    Uallory  v.  Estate  of  Fitzgerald 312 

7.  The  date  of  a  person's  birth  may  be  testified  to  by  members 
of  his  family,  although  they  may  know  of  the  fact  only  by 
hearsay  fotinded  on  family  tradition.    Qrand  Lodge  A.  O.  17. 

W.  V,  Bartes 636 

8.  A  declaration,  to  be  competent  evidence  as  part  of  the  res 
gesttp,  must  be  made  at  such  time,  and  under  such  circum- 
stances, as  to  raise  the  presumption  that  it  was  the  unpre- 
meditated and  spontaneous  explanation  of  the  matter  about 
which  made.    Pledger  v,  Chicago,  B,  d  Q.  R.  Co 466 

9.  The  admission  or  exclusion  of  such  evidence  rests  largely 
in  the  discretion  of  the  trial  court;  such  discretion  is  not  an 
absolute  discretion  to  be  exercised  arbitrarily  but  a  legal 
discretion,  the  abuse  of  which  constitutes  reversible  error. 
Pledger  v,  Chicago,  B.  d  Q.  R.  Co 466 

10.  Upon  the  face  of  the  record  in  this  case,  held,  that  It  was 
not  an  abuse  of  discretion  to  exclude  the  declarations  offered 
in  evidence  aa  part  of  the  res  gestw.    Pledger  v.  Chicago,  B, 

d  Q.  R.  Co 456 

Paroh 

11.  Where  the  rights  of  innocent  third  parties  are  not  Involved, 
it  is  permissible  to  show  by  parol  evidence  that  the  contract 
between  the  indorser  and  indorsee  of  a  promissory  note  was 
differejit  from  that  which  results  by  legal  implication  from 

a  blank  Indorsement.  Jaster  v.  Currie.  ,* 4 

BufUciency. 

12.  Evidence  held  to  sustain  trial  court's  finding  that  plaintiff 
is  the  owner  of  the  note  and  mortgage  in  question.    Oilbert 

V,  Oarber 419 

13.  Evidence  in  an  action  on  a  guaranty  held  to  justify  a  per- 
emptory instruction  for  defendants.  Lemmert  v.  Guthrie 
Bros 499 

14.  Evidence  sufficient  to  take  a  question  to  the  Jury,  will  ordi- 
narily support  a  verdict  upon  it.  New  Orleans  Coffee  Co, 

V,  Cady 412 

16.  Evidence  held  to  sustain  the  peremptory  instruction  for  de- 
fendant   Agneto  v.  Omaha  Nat.  Bank 654 

16.  Evidence  held  insufficient  to  sustain  an  injunction.  Braasch 
9,  Cemetery  Ass'n 899 

Ssecutioiis. 

1.  When  an  officer  effects  a  valid  levy  on  personal  p(r<H>ertr 
ccmsisting  of  ponderous  articles,  the  fact  that  he  leaves  arndt 
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property  on  the  premisefi  of  the  dehtor,  In  charge  of  a  cus- 
todian, who  is  in  the  employ  of  the  dehtor  and  who  pemrits 
the  debtor  to  use  such  property,  does  not  constitute  an 
abandonment  of  the  levy  as  to  the  debtor  and  those  having 
notice.    Meyer  v.  Michaels 1S8 

2.  At  an  execution  sale,  where  the  amount  of  a  tax  lien,  which 
has  not  been  mentioned  or  Included  in  the  decree,  has  been 
deducted  from  the  gjoss  appraised  value  of  property  by 
appraisers,  and  the  purchase  is  made  for  less  than  two- 
thirds  of  the  gross  appraised  value,  upon  the  assumption 
that  such  taxes  are  a  valid  lien,  the  purchaser,  taking  ad- 
vantage of  the  deduction  thereof,  will  be  presumed  to  have 
undertaken  to  pay  such  taxes,  and  will  not  be  heard  to  deny 
their  validity  in  an  equitable  proceeding  seeking  to  enjoin 
their  collection.    Equitable  Trust  Co,  v.  City  of  Ofnaha 342 

8.  Pleadings  in  a  suit  to  enjoin  the  collection  of  taxes  exam- 
ined, and  field  that  the  judgment  thereon  was  properly  en- 
tered.   Equitable  Trust  Co.  v.  City  of  Omaha 342 

Executors  and  Administrators.    See  Chattel  Mobtqagbs,  6. 

Fees.    See  Counties,  1,  2. 

Findings.    See  Appeal  and  Esbob,  3,  4. 

Forcible  Entry  and  Detainer. 

1.  In  an  action  of  forcible  detainer,  a  tenant,  by  failing  to  avail 
himself  of  the  plea  of  not  guilty  and  by  pleading  as  a  defense 
to  the  action  a  verbal  agreement  to  extend  his  term,  waives 
any  objection  tie  might  have  urged  to  the  sufficiency  of  the 
notice  to  terminate  his  lease.    Snyder  v.  Porter 431 

2.  One  who  claims  that  the  action  taken  by  his  landlord  is  in- 
sufficient to  terminate  his  lease,  must  pay  or  tender  payment 
of  the  rent  due  or  he  will  be  considered  as  a  tenant  holding 
over  his  term  under  section  1021  of  the  code.  Snyder  v. 
Porter    431 

Fraud.    See  Attorney  and  Client,  1.    Bquitt,  2,  3.    Wills,  5. 

1.  If  the  intention  not  to  perform  a  promise  be  shown  to  have 
existed  at  the  time  the  promise  was  made,  the  promise  is 
fraudulent.    Pollard  v.  McKenney 742 

2.  Where  a  wife  prevails  upon  her  husband,  who  is  fatally  ill, 
to  convey  certain  of  his  property  to  her  by  -promising  to 
make  a  certain  disposition  thereof  among  his  heirs  at  law, 
it  will  be  presumed  from  her  wilful  failure  to  make  such 
disposition  that  her  promise  was  made  without  any  intention 
of  her  performing  it,  and  was  therefore  fraudulent   Pollard 

V.  McKenney 742 


INDEX.  8o§ 

Fraudulent  Conveyances. 

1.  The  open  and  admitted  inclusion  of  a  small  claim  on  behalf 
of  another  creditor,  in  a  chattel  mortgage  given  to  secure 
bona  fide  indebtedness,  will  not,  of  itself,  render  such  mort- 
gage and  possession  fraudulent  and  unlawful  as  against  at- 
taching creditors.    Taylor  v.  Harle-Haas  Drug  Co 546 

2.  The  rule  that  conveyances  between  husband  and  wife  where- 
by creditors  are  delayed  in  the  collection  of  their  debts  will 
be  closely  scrutinized,  does  not  throw  upon  the  wife  the 
burden  of  proving  the  good  faith  of  conveyances  to  her  made 
by  third  parties,  where  it  is  not  made  to  appear  that  the 
husband  purchased  the  property  or  that  his  funds  were  used 

in  payment.    Rice  v.  Allen 349 

3.  To  a  petition  in  equity  alleging  fraudulent  transfers  of  prop- 
erty and  seeking  to  reach  the  fund  conveyed,  the  debtor  who 
transferred  them  is  a  necessary  party.  First  Nat.  Bank  v, 
Gibson 21 

4.  Such  action  may  be  commenced  where  the  debtor  resides, 
and  the  transferee  served  with  summons  at  his  residence  in 
another  county.    First  Nat.  Bank  v.  Oibson 21 

Ghiaranty. 

1.  The  failure  of  the  holder  of  a  negotiable  note  to  notify  the 
guarantor  of  the  default  of  the  makers  within  a  reasonable 
time  after  default,  does  not  absolutely  discharge  the  guar- 
antor, but  only  to  the  extent  that  he  is  damaged  by  the  de- 
lay.   Lemmert  v.  Outhrie  Bros 499 

2.  The  guarantor's  contract  is  a  guaranty  of  the  maker's 
solvency,  and  unless  there  is  a  different  intention  expressed 
In  the  contract,  he  is  entitled  to  reasonable  notice  of  the 
default  of  the  maker.    Lemmert  v,  Guthrie  Bros 499 

3.  Guthrie  Brothers  signed  the  following  guaranty  upon  the 
back  of  a  note:  "For  value  received,  we  hereby  guarantee 
payment  of  the  within  note,  and  waive  demand  and  notice 
of  protest  on  same,  when  due."  The  makers  failed  to  pay 
at  maturity,  although  solvent,  and  demand  was  not  made 
upon  guarantors  until  eighteen  months  after  maturity,  when 
makers  had  become  insolvent.  Held,  That  guarantors  were 
discharged  from  liability,  and  further,  that  they  did  not 
thereby  waive  notice  of  the  nonpayment  of  the  note  by  the 
makers.    Lemmert  v.  Guthrie  Bros 499 

Guardian  and  Ward.    - 

It  is  not  conduct  contrary  to  public  policy  or  fraudulent  for  a 
guardian,  before  applying  for  a  license  to  sell  real  estate 
belonging  to  his  ward,  to  procure  the  obligation  of  an  In- 
tending purchaser  to  bid  an  adequate  price  at  the  sale  or. 
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after  the  confirmation,  to  advance  and  account  for  thd 
amount  of  the  bid,  at  the  instance  and  on  behalf  of  the 
purchaser.    Hyatt  v.  Anderson 702 

Habeas  Corpus. 

1.  On  habeas  corpus  the  inquiry  is  confined  to  matters  which 
are  jurisdictional,  mere  irregularities  or  errors,  however 
gross,  which  do  not  render  the  procedings  a  nullity,  not 
being  considered.    Keller  v.  Davis 40 1 

2.  Whether  the  provisions  of  section  4^8  of  the  criminal  code, 
requiring  the  jury  to  ascertain  and  declare  in  their  verdict 
the  value  of  the  property  stolen,  apply  to  prosecutions  had 
under  section  117  of  the  criminal  code,  quwre.  Keller  v. 
Davis    . .' 494 

3.  Where,  in  an  application  for  a  writ  of  habeas  corpus,  there 
is  a  trial  to  the  court,  evidence  is  adduced,  and  judgment 
rendered  on  the  merits,  before  the  appellate  court  will  in- 
quire whether  the  judgment  is  supported  by  sufficient  evi- 
dence, it  must  appear  of  roord  that  a  motion  for  a  new 
trial  was  made  and  overruled.    Keller  v.  Davis 494 

Homestead.    See  Moktoageb,  4. 

1.  The  courts  of  this  state  have  no  jurisdiction  to  try  and  de- 
termine the  validity  of  homestead  entries  duly  allowed  by 
the  officers  of  the  land  department  of  the  general  govern- 
ment   Tiernan  v.  Miller  d-  Leith 764 

2.  A  party  entering  public  lands  as  a  homestead  is  entitled  to 
the  possession  thereof  and  can  not  be  enjoined  from  exer- 
cising his  right  of  possession  by  one  who  without  right  held 
a  prior  ix>ssession.  A  lease  of  the  land  by  the  homesteader 
gives  the  lessee  a  like  right  of  possession.    Tiernan  v.  Miller 

d   Leith 764 

3.  The  district  court  has  the  power  to  quiet  the  title  to  a 
homestead  In  one  of  the  spouses  without  the  concurrence  of 
the  other.     Cizek  v.  Cizek •. 797 

4.  After  decree  of  divorce,  the  husband  has  no  right  of  posses- 
sion in  the  .separate  property  of  the  wife,  occupied  as  a  home- 
stead while  the  marriage  relation  subsisted.    Cizek  v.  Cizek,  797 

6.  A  wife  may  claim  a  homestead  in  a  life  estate  held  by  her 
husband.    Downing  v.  Hartshorn 364 

6.  A  husband,  holding  a  life  estate  in  property  of  a  former 
wife,  married  again  and  continued  to  occupy  it  as  a  home- 
stead. The  property  was  subject  to  a  mortgage,  which  he 
•  paid,  taking  an  assignment.  Afterwards  he  reassigned  the 
mortgage  to  the  plaintiff,  as  security  for  a  new  debt  His 
wife   did    not   join    in   the   assi^ment.     Held,    That    this 
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amounted  to  a:n  incumbrance  of  the  homestead,  and  that  the 
mortgage  was  not  enforceable,  as  against  the  life  estate. 
Downing  v.  Hartshorn 364 

Husband  and  Wife.     See  Fbaudulent  Ck)NVETANCES,   2.     Home- 
stead, 8-6. 

Indictment  and  Information.    See  Criminal  Law,  21-25,  41. 

Infants. 

Infants  have  a  right  to  sue  by  guardian  or  next  friend,  to  re- 
cover damages  for  injuries  done  to  the  person  by  the  tortious 
acts  of  another.    CUuen  v.  Pruhs 278 

Injunction.    See  Gustodia  Leois.    Executions,  2,  8.    Homestead,  2. 

1.  A  court  of  equity  will  enjoin  the  use  of  a  tract  of  land  for 
cemetery  purposes  so  situated  that  the  burial  of  the  dead 
there  will  injure  life  or  health,  either  by  corrupting  the  sur- 
rounding atmosphere,  or  the  water  of  wells  or  springs. 
Braaach  v.  Cemetery  Aas^n 300 

2.  A  burial  ground  near  dwellings  is  not  necessarily  a  nuisance, 
and  the  court  will  only  interfere  and  enjoin  its  use  on  clear 
and  convincing  proof  of  probable  injury.  Braaach  v.  Ceme- 
tery  Aaa'n 800 

3.  A  court  of  equity  will  not  enjoin  the  further  execution  of  a 
contract  and  enjoin  the  prosecution  of  any  claim  for  com- 
pensation for  work  and  material  already  furnished  in  good 
tsiith  under  it,  except  on  condition  of  the  payment  of  a  fair 
yalue  for  the  work  and  material#so  furnished.  Clark  v. 
County  of  Lancaater 717 

4.  Where  defendant  was  proceeding  under  color  of  a  lawful  con- 
tract, the  Institution  of  an  action  to  enjoin  further  proceed- 
ings under  it,  and  the  ordering  of  a  temporary  injunction  on 
condition  of  the  furnishing  of  a  bond,  which  is  not  given,  do 
not  necessarily  deprive  the  subsequent  proceedings  of  de- 
fendant under  the  contract  of  their  good  faith  and  color  of 
lawfulness.    Clark  v.  County  of  Lancaater 717 

6.  If  the  manufacturer  of  a  compound  or  preparation  accord- 
ing to  a  secret  formula  is  himself  guilty  of  false  or  mislead- 
ing representations  in  any  material  respect  in  connection 
therewith,  or  if  his  trade-mark,  label,  or  advertisements  con- 
tain distinct  false  assertions  which  operate  to  deceive  the 
public  as  to  its  nature,  composition  or  origin,  he  has  no 
standing  in  a  court  of  equity,  and  a  suit  to  enjoin  misuse  of 
kis  trade-mark,  trade-name  or  label  is  not  maintainable. 
y«ii?6ro  V.  Undeland 821 

6.  But  mere  statements  of  opinion  as  to  its  curative  properties 


858  INDEX, 

Injiunetion— concltfd^d. 

or  as  to  the  cause  of  a  disease,  concerning  which  there  is  a 
conflict  of  expert  opinion,  are  not  false  representations, 
within  the  meaning  of  the  rule,  even  though  somewhat 
sweeping  or  even  extravagant.    Netohro  t?.  Undeland 821 

Insane  Persons. 

1.  The  legal  settlement  of  an  insane  person,  within  the  mean- 
ing of  section  26,  chapter  40,  Ckimpiled  Statutes,  is  the 
county  which  would  be  primarily  liable  for  the  support  of 
such  person,  if  a  pauper.    Clay  County  v.  Adam^  County 106 

2.  If  a  person,  neither  insane  nor  a  pauper,  abandons  his  resi- 
dence in  one  county  and  removes  with  his  family  to  an- 
other, and  settles  in  the  latter  with  the  intention  of  making 
it  his  home,  and  thereafter  becomes  insane,  the  latter  county 
can  not  recover  of  the  former  for  expenses  incurred  on 
behalf  of  such  insane  person,  unless  it  appears  that  he  be- 
came a  public  charge,  as  an  insane  person,  less  than  thirty 
days  after  abandoning  his  residence  in  the  former  county. 
Clay  County  v,  Adams  County 106 

8.  The  burden  of  showing  that  a  conveyance  was  made  by  an 
insane  person  during  an  interval  of  lucidity,  is  upon  the 
party  claiming  under  the  instrument    Gingrich  v,  Rogers. .  527 

4.  The  deed  of  an  insane  person  may  be  avoided,  as  against  a 
grantee,  for  value,  without  notice  of  his  grantor's  insanity. 
Gingrich  v,  Rogers * 527 

6.  Neither  the  county  court,  nor  a  person  under  guardianship 
because  of  insanity,  nor  the  guardian  of  the  latter,  nor  all 
together  can  ratify  or  conflrm  a  conveyance  of  lands  by  the 
ward  made  previous  to  the  guardianship  but  while  he  was 
insane.    Gingrich  v.  Rogers 527 

Instructions.  See  Appeal  and  Error.  5.  Banks  and  Banking,  3. 
Criminal  Law,  26-32.  Evidence,  15.  Principal  and 
Agent.    Trial,  4. 

Civil  Actions. 

1.  It  is  not  error  to  refuse  a  peremptory  instruction  for  a  ver- 
dict for  plaintiff,  where  defendant  has  introduced  evidence 
tending  to  support  a  counter-claim  set  up  in  the  answer. 
New  Orleans  Coffee  Co.  v.  Cady 412 

2.  The  weight  and  credibility  of  testimony  are  to  be  exclu- 
sively determined  by  the  Jury;  and  an  instruction  that 
"evidence  as  to  the  genuineness  of  handwriting  is  generally 
regarded  as  of  a  weak  and  unsatisfactory  character"  is 
erroneous;  and  it  is  not  less  so  because  of  the  fact  that 
there  is  such  evidence  on  both  sides  of  the  issue.     Davis 

V.    Lambert 242 

8.  In  order  to  determine  whether  a  particular  paragraph  ot  the 
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charge  to  the  jury  is  erroneous,  it  should  be  read  in  the  light 
of  the  whole  charge  and  the  entire  record.  Pledger  v.  Chi- 
cago, B.  d  Q.  R.  Co     456 

4.  Conflicting  instructions  are  erroneous,  and  one  which  mis- 
states the  law  upon  a  vital  issue  is  not  cured  by  another 
which  states  the  law  correctly.  Chicago,  R,  I,  d  P.  R.  Co,  v. 
Sporer    8 

5.  The  omission  to  write  the  word  "given"  on  an  instruction, 
signed  by  the  Judge,  read  by  him  to  the  jury  and  delivered 
with  the  other  instructions  for  consideration  in  the  Jury  box, 
does  not  constitute  reversible  error.    Clasen  v.  Pruha 278 

6.  Instructions  as  to  duties  and  liabilities  of  parent  to  child, 
held  not  prejudicial.    Clasen  v.  Pruhs 278 

became  a  member  of  a  beneficial  insurance  association,  held 
proper.    Grand  Lodge  A.  O.  U.  W,  v.  Bartea 636 

8.  Instructions  relating  to  rights  and  duties  of  a  railway  com- 
pany at  a  crossing,  examined  and  approved.  Riley  v,  Mia- 
aouri  P.  R.  Co 82 

9.  Instructions  relating  to  transfer  of  partnership  property, 
held  not  erroneously  given.    XJlrich  v.  McConaughey 773 

Criminal  Actiona, 

10.  An  instruction  which  informs  the  Jury  that  the  material 
facts  charged  in  the  information  must  be  established  by  the 
evidence  beyond  a  reasonable  doubt,  is  unobjectionable,  if 
supplemented  by  other  instructions  clearly  indicating  what 
facts  are  material.    Lamh  v.  State 212 

11.  The  court  in  effect  charged  (1)  that  circumstantial  evi- 
dence, to  warrant  conviction,  must  be  of  such  a  character  as 
to  exclude  every  reasonable  hypothesis  excepting  only  the 
one  implying  defendant's  guilt;  (2)  that  every  incriminat- 
ing circumstance  which  may  be  considered  as  evidence  of 
guilt  must  be  proved  to  a  moral  certainty  or  beyond  a 
reasonable  doubt.  Held,  To  be  a  correct  statement  of  the  law 
and  to  include  every  material  feature  of  the  instructions 
upon  that  point  requested  and  refused.    Lamb  v.  State,...  212 

12.  Instructions  tendered  and  refused  examined  and  found  to 
contain  no  correct  and  pertinent  proposition  of  law,  not  em- 
braced in  the  general  charge.    Lamb  v.  State 212 

13.  There  being  no  evidence  tending  to  prove  that  defendant 
was  present  when  the  alleged  crime  was  committed,  it  was 
not  error  to  refuse  to  instruct  on  the  assumplion  that  he  was 
present    Lamb  v.  State  212 

14.  The  prohibition  contained  in  section  473  of  the  criminal 
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code  against  referring  to,  or  commenting  upon,  the  failure 
of  an  accused  person  to  testify,  was  intended  as  a  restraint 
upon  the  prosecuting  attorney  and,  to  some  extent,  upon 
the  court  as  well.    Lamb  v.  State 212 

Insurance.    See  I^^btructionb,  7. 

1.  A  member  of  a  mutual  insurance  company,  who  accepts 
membership  subject  to  such  provisions  of  the  constitution 
as  are  then  in  force  or  may  be  thereafter  adopted,  is  bound 
by  a  reasonable  amendment  to  the  constitution  subsequently 
adopted.    Hall  v.  Western  Travelers  Accident  Ass'n 601 

2.  Such  companies  are  self-governing  bodies,  and  courts  will 
interfere  in  case  of  amendments  to  their  constitution  only 
when  the  amendment  is  unfair,  operates  oppressively  or  to 
the  disturbance  of  vested  rights;  amendments  which  do  not 
thus  operate  are  not  unreasonable.  Hall  v.  Western  Travel- 
ers Accident  Ass'n 601 

3.  A  change  of  beneficiaries  not  made  in  accordance  with  the 
by-laws  of  a  beneficial  association  is  ineffectual.    Counsman 

V,   Modern   Woodmen   of   America 710 

4.  The  policy  sued  upon  provided  for  suspension  of  the  in- 
surance during  the  time  any  premium  note  remained  over- 
due and  unpaid;  a  loss  occurred  while  plaintiff  was  In  de- 
fault of  payment  of  his  first  premium  note;  the  note  named 
the  agent  as  payee,  but  was  owned  by  insurer.  Held,  That 
plaintiff's  default,  unless  waived,  suspended  his  insurance. 
Hooker  v.  Continental  Ins.  Co 754 

6.  Plaintiff  pleaded  a  contract  for  an  extension  of  time  in 
which  to  pay  his  matured  premium  note  to  a  date  beyond 
that  of  the  loss,  also,  a  waiver  by  receipt  of  payment  after 
notice  of  plaintiff's  loss  under  the  policy.  Held,  That  a  ver- 
dict against  the  plaintiff  is  supported  by  the  evidence. 
Hooker  v.  Continental  Ins.  Co 754 

6.  Instructions  in  actfon  on  policy  of  insurance,  held  to  show 

no  error.    Hooker  v.  Continental  Ins.  Co 754 

7.  Evidence  in  an  action  on  a  policy  of  insurance,  held  suf- 
ficient to  sustain  the  verdict  of  the  jury.    Orand  Lodge  A. 

O.  U.  W.  V.  Bartes 636 

Interest. 

1.  Where  a  plaintiff  has  obtained  a  verdict  on  which  judgment 
has  1  een  entered,  and  on  appeal  the  supreme  court  holds  that 
thf>  vfTiiict  is  excessive  and  orders  a  new  trial  unless  plain- 
tiff remit  the  amount  deemed  excessive,  and  plaintiff  does 
enter  a  remittitur  for  such  excess,  he  is  entitled  to  interest 
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on  the  amount  of  the  Judgment  allowed  to  stand  from  the 
date  of  the  original  entry.  Rawlinffs  v.  Anheuser-Buach 
Brewing  Co » t4 

2.  Where  payment  is  made  upon  a  Judgment  in  excess  of  the 
amount  of  the  interest  then  due  thereon,  the  entire  unpaid 
remainder  due  on  the  judgment,  including  interest,  bears 
interest  as  provided  by  law  from  the  date  of  such  payment. 
RawUnga  v.  Anheuser-Buach  Brewing  Co t4 

Intervention.    See  Attorney  and  Cubnt,  2.    Bankbuftot,  2. 

Issues.    See  Appeal  and  Ebbob,  (• 

Judgments.    See  Appeal  akd  Bbrob,  1,  2.    Intebest.    Res  Judicata* 
Collateral  Attack, 

1.  The  district  court  being  vested  with  Jurisdiction  6f  actions 
to  quiet  title,  a  judgment  rendered  by  it  in  such  an  action 
is  exempt  from  collateral  attack,  even  though  the  petition 
upon  which  it  is  based  fails  to  show  that  the  plaintiff  is  en- 
titled to  the  relief  demanded.    Howell  v,  Roaa 1 

2.  Presumptions  indulged  to  sustain  a  record  against  a  collatp 
eral  attack  can  only  be  made  to  supply  the  record  in  matters 
regarding  which  it  is  silent,  and  can  not  be  permitted  to  con- 
tradict the  record  in  matters  in  which  it  speaks  for  itself. 
Cizeh  V.  Cizek 800 

8.  Where  the  court  had  Jurisdictiom  of  the  parties  and  of  the 
subject  matter,  and  such  subject  matter  was  brought  before 
it  by  the  pleadings,  its  decree  is  not  open  to  collateral  at- 
tack, although  the  jurisdiction  may  have  been  exercised  and 
the  subject  matter  dealt  with  erroneously  or  irregularly. 
Cizek  V.  Cizek 797 

4.  In  case  the  pleadings  are  sufficient  to  bring  the  subject  mat* 
ter  before  the  court,  the  decree  may  not  be  attacked  collat- 
erally merely  for  want  of  findings;  such  defect  goes  po 
further  than  to  render  the  decree  irregular  or  erroneous. 
Cizek  V,  Cizek 797 

6.  In  an  action  on  a  judgment  of  a  sister  state,  it  is  competent 
for  the  defendant  to  show  that  he  was  induced  by  the  fraad- 
Elent  conduct  of  the  plalntift  to  come  within  the  jurisdiction 
of  the  court  rendering  the  Judgment    Jaater  v,  Currie 4 

8.  Full  faith  and  credit  is  not  denied  the  judgment  of  a  sister 
state  by  permitting  the  defendant  in  an  action  om  such  jmds- 
ment  to  show  that  jurisdiction  of  his  person  was  fraud- 
Elently  obtained.    Jaater  v,  Currie 4 

T.  The  rule,  requiring  each  state  to  give  full  faith  and  credit  lo 
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tbe  judicial  proceedlngB  of  erery  other  state,  will  not  ehield 
a  Judgment  of  a  sister  state  from  attacks  thlit  miglit  have 
been  made  upon  it  in  the  state  where  it  was  rendered. 
Jotter  V.  Currie 4 

8.  A  party  who  has  been  induced  by  the  fraud  of  his  adversary 
to  go  into  a  jurisdiction  other  than  that  of  his  residence,  for 
the  purpose  of  being  there  served  with  process,  need  not  ap- 
pear specially  and  move  to  quash  the  service.  He  may  en- 
tirely ignore  the  proceeding,  without  waiving  his  right  to 
defend  against  the  judgment   Jaater  v.  Ourrie 4 

yaoation, 

9.  Subdivision  4  of  section  602  of  the  code  is  declaratory  of  the 
power  of  courts  of  equity  under  the  old  practice,  and  does 
not  authorize  the  vacation  of  a  judgment,  after  the  term,  in 
the  absence  of  some  substantial  injury.  Van  Every  v. 
Banderi 609 

10.  Bquity  will  not  interfere  with  a  judgment,  on  a  mere  show- 
ing of  a  nominal  or  technical  violation  of  the  plaintiiTs 
rights;  substantial  injury  must  be  shown.  Van  Every  v. 
Bander  9 609 

11.  The  Intentional  production  by  a  litigant  of  false  testimony  to 
establish  a  cause  of  action  or  defense  will,  in  a  proper  case, 
justify  the  annulment  of  a  decree  or  judgment  which  is  the 
product  of  such  testimony.    Miller  v.  Estate  of  Miller 441 

12.  In  an  action  to  vacate  a  judgment  on  the  ground  of  fraud, 
the  plaintiff  must  allege  sufficient  to  show  that  the  failure 
to  secure  a  just  decision  at  the  former  trial  is  not  attribu- 
table to  his  own  fault  or  negligence.  Miller  v.  Estate  of 
MiUer 441 

18.  The  revival  of  a  void  judgment  casts  a  cloud  on  the  title  to 
defendant's  lands,  which  a  court  of  equity  has  power  to  re- 
move.   Rice  V.  Allen 849 

Void. 
14.  Where  a  judgment  is  void  for  want  of  jurisdiction  over  the 
person  of  the  defendant,  the  latter  may  wait  until  an  effort 
is  made  to  enforce  the  judgment,  before  instituting  proceed- 
ings to  have  such  judgment  voided  or  set  aside.  Rtoe  v. 
Allen   849 

16.  Where  a  judgment,  apparently  valid  upon  its  fktce,  Is  void 
for  want  of  service  upon  the  defendant,  and  subsequently 
such  judgment  becomes  dormant,  it  is  not  validated  by  per^ 
sonal  service  upon  the  defendant  of  an  order  of  revivor,  t* 
which  no  appearanoe  is  made.    Rice  v.  Atten 849 
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Jaiiadiction.  See  Alimony.  Aeveal  and  Erbos,  22.  Apfkabange. 
ESlections,  2.  Homestead,  1,  3.  Pleading  and  Pbactiob, 
5,  6.    WiLM,  6-9. 

1.  Jurisdiction  of  the  court  in  matters  relating  to  divorce  and 
alimony  is  given  by  the  statute,  and  every  power  exercised 
by  the  court  with  reference  thereto  must  look  for  its  source 

in  the  statute,  or  it  does  not  exist.    Cizek  v,  OizeJc 800 

2.  A  probate  court  is  without  jurisdiction  to  try  and  deter- 
mine title  to  real  estate.    Best  v,  Oralapp 815 

3.  This  court  has,  under  the  existing  law,  no  jurisdiction  of 
an  action  brought  against  the  state  to  enforce  specific  per- 
formance of  a  contract,  or  for  any  othei  purpose.  State  v. 
Mortensen    , 376 

4.  Jurisdiction  of  the  subject  matter  is  conferred  by  the  law, 
and  can  not  be  conferred  by  consent  of  the  parties.  Cizek  v. 
Cizek    800 

5.  Where  a  suit  in  equity  is  to  be  regarded  as  part  of  the 
proceedings  for  settlement  of  the  estate  of  a  deceased  per- 
son, it  must  be  brought  in  the  county  court,  which  has  ex- 
clusive   original    jurisdiction    of   such    matters.     Young  son 

V,    Bond 356 

6.  Hence  a  suit  by  an  administrator  with  the  will  annexed  for 
construction  of  the  will  in  order  to  enable  him  to  admin- 
ister the  estate  properly,  is  not  maintainable  in  the  first  in- 
stance in  the  district  court.    Youngson  v.  Bond 356 

7.  It  seems  that  a  distinction  is  to  be  drawn  between  such 
a  case  and  a  suit  by  trustees  under  a  will,  after  settlement 
of  the  estate,  to  obtain  a  construction  of  the  provisions  of 
the  will  relating  to  their  trust,  and  that  in  the  latter  case 
suit  must  be  brought  in  the  district  court.  Youngson  v. 
Bond 356 

8.  SectioQ  16,  article  6  of  the  constitution,  does  not  preclude 
a  county  court  from  construing  a  will,  in  a  proper  case,  and 
determining  the  effect  and  meaning  of  a  devise  of  lands  so 
far  as  is  necessary  to  give  proper  directions  to  an  executor 

or  administrator  with  the  will  annexed.    Youngson  v.  Bond,  356 

9.  The  construction  of  the  will  in  such  a  case,  is  for  the  infor- 
mation aAd  benefit  of  such  executor  or  administrator  only, 
in  order  to  advise  him  what  course  to  pursue.  It  adjudi- 
cates nothing  beyond  his  rights  and  liabilities  in  the  execu- 
tion of  his  ofllce;  controversies  between  adverse  claimants 
under  the  devise  or  between  the  executor  or  administrator 
and  persons  claiming  adversely  to  the  estate,  will  not  be 
affected  thereby.    Youngson  v.  Bond 356 

Jury.    See  Apfbal  and  Bbbob,  10.    Cbeminal  Law,  33,  34. 
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Jiutloe  of  the  Peace.    See  Courts, 

1.  Extrinsic  evidence  to  show  the  nature  of  the  ease  tiled  be- 
fore a  justice  of  the  peace,  upon  a  motion  directed  against 
an  alleged  change  of  issues  on  appeal,  should  be  clear,  con- 
vincing, and  satisfactory,  and  should  be  carefully  scrutinized. 
Inglehart  v.  Lull 173 

2.  A  justice  of  the  peace  has  no  authority  to  accept  money  in 
lieu  of  the  bail  required  by  section  298  of  the  criminal  code; 
and  in  case  he  does  so,  his  bondsmen  are  not  liable  for  his 
failure  to  properly  account  for  the  same.    Snyder  v.  Chroaa. .  340 

Lands.    See  Advsbsb  Possession. 

Larceny.    See  Cbiminal  Law,  U,  18,  19,  25,  35,  36. 

In  a  prosecution  for  larceay  under  the  provisions  of  section 
117.  of  the  criminal  code,  the  jury  returned  a  verdict  of 
guilty,  but  did  not  include  therein  a  declaration  of  the  value 
of  the  property  stolen.'  The  sentence  pronounced  was  two 
years'  imprisonment  In  the  penitelkitiary.  Held,  That  as  tlie 
value  of  the  property  did  not  affect  the  (diaracter  of  the 
crime,  the  defect  in  the  verdict  was  at  most  error,  and  did 
not  deprive  the  court  of  jurisdiction  to  pronounce  sentence. 
Keller  v.  Davis 494 

Life  Estates.    See  Cubtest.    Homestead,  5,  6. 

1.  Where  a  tenant  for  life  pays  off  a  mortgage  or  other  charge 
upon  the  entire  estate,  he  is  presumed  to  do  so  for  his  own 
benefit,  and  may  preserve  and  enforce  the  lien  for  reim- 
bursement over  and  above  the  proportion  of  the  debt  which 

he  is  bound  to  contribute.    Downing  v.  Hartshorn 364 

2.  But  his  right  to  preserve  and  enforce  the  lien  exists  for  the 
purpose  of  reimbursement  or  contribution  only;  so  far  as 
his  estate  or  intei^est  is  concerned,  in  the  absence  of  inter- 
vening interests  or  other  special  circumstances  making  such 
result  inequitable,  the  lien  is  extinguished,  and  a  subse- 
quent assignment  of  the  whole  charge  is,  in  substance,  the 
creation  of  a  new  incumbrance  thereon.  Douming  v.  Harts- 
horn    364 

I.  The  mortgage  or  other  charge  upon  the  entire  estate  may 
be  kept  alive  as  to  the  individual  estate  or  interest  of  the 
person  paying  it  off,  by  taking  an  assignment.  Douming  v. 
Hartshorn .i 364 

4.  If  in  such  case,  however,  the  preservation  of  the  Hen  as  te 

such  estate  or  interest  would  operate  fraudulently  or  tn- 

equitably,  it  will  not  be  permitted,  and  the  lien  will  be 

deemed  extinguished  so  far  as  it  covered  and  to  the  propor- 

i  tion  chargeable  upon  the  individual  estate  or  interest  of  the 

^  person  paying  it  off.    Douming  v.  HartsJiom 364 
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6.  The  rule  that  a  tenant  for  life  who  buys  in  an  outstanding 
incumbrance  Is  regarded  as  holding  it  for  the  benefit  of  the 
reyersioner  as  well  as  for  his  own  benefit,  means  only  that 
he  will  not  be  permitted  to  acquire  an  adverse  title  by  or 
through  such  purchase  or  otherwise  cut  out  the  reversioner's 
right  of  contribution  without  affording  the  latter  an  oppor- 
tunity to  redeem.  It  will  not  operate  to  prevent  assignment 
of  the  incumbraince  to  a  third  person  and  a  foreclosure  suit 
by  the  latter  to  require  the  reversioner  to  redeem  to  the  ex- 
tent of  his  proportiofn  and  to  subject  the  property  to  satis- 
faction of  the  incumbrance  in  default  thereof.  Downing 
V,  Hartshorn 364 

Iiixnitation  of  Actions.     See   Attachment,   1.     Subbogation,   1. 
Waters. 

1.  The  statute  of  limitations  respecting  actio^is  for  the  recovery 
of  real  property,  as  construed  by  this  court,  Is  not  open  to 
the  objection  that  it  operates  to  deprive  the  owner  of  his 
property  without  due  process  of  law.    Linton  v.  Heye 450 

2.  Such  statute  runs  against  married  women  during  coverture, 
whether  resideints  or  nonresidents  of  this  state.     Linton 

V,  Heye 450 

SKandamuB.    See  Schools  and  School  Distbicts,  4. 

1.  The  district  court  should  proceed  in  a  case  as  directed  by 
the  mandate  of  this  court  In  an  action  to  foreclose  a  mort- 
gage, the  mandate  directed  the  district  court  to  enter  a 
decree  in  favor  of  the  plaintiff  for  the  amount  due  on  the 
mortgage.  On  the  case  being  remanded,  certain  parties 
claiming  to  have  acquired  an  interest  in  the  mortgaged 
premises  pending  the  appeal  were  allowed  to  intervene  in 
the  case,  and  the  court  refused  to  enter  a  decree  in  favor 
of  the  plaintiff,  as  directed  by  the  mandate,  until  the  rights 
of  the  interveners  had  been  heard  and  determined.  Held, 
That  the  plaintiff  was  entitled  to  a  mandamus,  commanding 
the  district  court  to  proceed  in  the  case  as  required  by  the 
mandate  of  this  court    State  v,  Thompson 157 

t,  The  courts  will  not  by  means  of  the  writ  of  mandamus 
compel  municipal  or  public  corporations  to  perform  specifi- 
cally their  ordinary  business  contracts.    State  v.  Mortensen,  376 

]CBTriag<e. 

1.  Where  upon  an  agreement  of  marriage  the  parties  expressly 
agree  that  the  ceremony  shall  be  celebrated  in  accordance 
With  the  rules  and  customs  of  a  particular  religion  and 
ciinrch,  such  rules  and  customs  become  a  part  of  the  con- 

tTBct  and  binding  upon  the  parties.    Wanecek  v,  Kratky 770 

58 


866  INDEX. 

Marriag^e — concluded. 

2.  Where  one  of  the  parties  to  a  marriage  contract  fails  to 
perform  his  agreement  at  the  time  fixed  for  the  ceremony, 
no  reasonable  excuse  existing  for  such  failure,  the  other 
party  may  rescind  the  contract  and  maintain  an  action  for 
damages.    Wanecek  v.  Kratky 770 

3.  Evidence  examined,  and  held  not  to  establish  a  written  con- 
tract of  marriage.    Haslam  v.  Barge 644 

Mortgages.  See  Constitutional  Law.  Homestead,  6.  Lite  Es- 
tates. New  Trial,  5.  Subrogation,  3. 
L  A  foreclosure  sale  of  real  property,  whether  the  purchaser 
is  the  mortgagee  or  a  stranger  to  the  action,  is  not  a  can- 
celation or  extinguishment  of  the  mortgage  debt,  so  long  as 
the  mortgagor,  by  resisting  confirmation  or  prosecuting  ap- 
pellate proceedings,  prevents  the  mortgagee  from  obtaining 
actual  payment  either  in  land  or  money.  Salisbury  v. 
Murphy  2 

2.  Pleading  and  proof  that  acknowledgment  of  a  mortgage 
upon  a  family  homestead  taken  by  an  officer  and  stockholder 
in  a  loan  company  which  was  agent  for  the  loaner,  held 
tiot  to  Invalidate  the  acknowledgment.    Oilbert  v.  Cfarber. . .  419 

3.  Similar  pleading  and  proof  held  not  to  show  incapacity  of 
such  an  officer  and  stockholder  to  act  as  witness  of  the  mort- 
gage.   Gilbert  v.  Garber 419 

4.  A  mortgagee  of  a  farm  which  is  resided  upon  by  the  mort- 
gagor and  embraces  his  homestead  exemptions,  is  entitled  to 
a  receivership  to  take  charge  of  that  portion  of  the  prem- 
ises not  embraced  in  the  homestead  exemptions.    Sanford 

V.  Anderson 249 

6.  A  petition  for  the  foreclosure  of  a  trust  deed  given  by  a 
guarantor  alleged  that  the  plaintiff  recovered  a  Judgment  at 
law  against  the  principal,  and  that  an  execution  issued  there- 
on has  been  returned  unsatisfied.  Held,  That  such  allegation 
does  not  relieve  the  plaintiff  from  conforming  to  the  require- 
ments of  section  850  of  the  code,  requiring  a  petition  for 
foreclosure  to  state  whether  any  procedings  at  law  have 
been  had  for  the  recovery  of  the  debt  secured  by  the  instru- 
ment sought  to  be  foreclosed.  Michigan  Trust  Co,  v.  City 
of  Bed  Cloud 686 

6.  An  appraisement  of  real  estate  for  the  purposes  of  a  Judicial 
sale,  can  not  be  successfully  assailed  on  the  ground  that  the 
appraisers  were  mistaken  in  their  valuation  of  the  property. 
Qreen  v.  Doerwald 698 

7.  Where  on  an  appeal  from  an  order  of  confirmation  of  sale 
of  real  estate  made  in  pursuance  of  a  decree  in  foreclosure 
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proceedings,  certain  sections  of  the  code  proylding  for  the 
appraisal  of  real  property  sold  under  judicial  proceedings 
are  challenged  as  unconstitutional  and  it  appears  that  the 
determination  of  the  question  can  avail  the  appellants 
nothing,  the  validity  of  the  sections  thus  challenged  will 
neither  be  investigated  nor  determined.  Ch-een  v,  Doertoald,  698 
8.  One  acting  In  good  faith  and  without  negligence,  and  for  a 
valuable  consideration,  may  safely  deal  with  an  apparently 
and  actually  unincumbered  title,  the  subject  of  which  is  not 
in  adverse  possession.    Bogga  v,  McEwen 705 

Xunidpal  Corporations.  See  Ck>N8TiTUTioNAL  Law,  ^6-9.  Costs*. 
BMII7BNT  Domain,  7.    Telegraphs  and  Telephones. 

1.  Section  14,  chapter  45,  Compiled  Statutes,  authorizes  any 
precinct,  township,  city  of  the  second  class,  or  village  "to 
issue  bonds  in  aid  of  works  of  internal  improvements,  im- 
proving streets  in  cities  of  the  second  class  and  villages, 
highways,"  etc.  Held,  That  the  phrase,  beginning  with  the 
word  "Improving,"  is  a  limitation  of  the  preceding  language, 
aand  limits  the  authority  to  issue  bonds  to  such  as  are  issued 
in  aid  of  the  works  specifically  enumerated  in  such  phrase. 
State  17.  Weeton 695 

t.  The  provisions  of  section  158,  chapter  12a,  Compiled  Stat- 
utes, 1901,  relative  to  the  assessment  of  damages  against 
abutting  and  adjacent  lands,  for  lands  appropriated  by  a 
city  in  the  exercise  of  the  right  of  eminent  domain,  does  not 
contemplate  the  creation  of  a  fund  thereby  to  pay  the  own- 
ers of  lands  appropriated,  but  provides  a  means  whereby  the 
city  may  reimburse  itself,  in  whole  or  in  part,  for  payment 
•  made  to  such  owners;    City  of  Ojnaha  v.  State 29 

S.  The  "special  fund"  referred  to  in  section  7  of  said  chapter 
has  no  reference  to  the  assessment  levied  in  pursuance  of 
said  section  158,  but  refers  to  a  levy  made  for  the  payment 
of  a  specific  judgment  in  pursuance  of  section  2,  article  VI, 
chapter  77,  Compiled  Statutes.    City  of  Omaha  v.  State 29 

4.  The  levy  of  the  assessment  contemplated  by  said  section 
158  imposes  no  personal  liability  upon  the  owner  of  the  land 
against  which  it  is  assessed.    City  of  Omaha  t;.  State 29 

5.  Under  th«  statutes  in  force  in  the  year  1898,  no  special  tax 
could  be  assessed  upon  and  made  a  charge  against  specific 
real  estate  in  a  city  of  the  first  class,  to  pay  for  the  construc- 
tion of  a  wooden  sidewalk  without  the  adoption  of  a  resolu- 
tlom  fixing  the  cost  of  such  construction,  as  a  special  assess- 
ment thereon,  at  a  meeting  of  the  city  council  of  which,  at 
leasts  ten  days'  notice  had  been  given  before  holding  the 
same^  or  personal  service  of  notice  thereof  on  the  persons 
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owning  or  occupying  the  property  to  be  Meeaeed.     Trep- 
hagenv.  City  of  South  Omaha 67T 

6.  At  that  time,  cities  of  the  first  class  had  no  power  to  levy  a 
special  tax  on  specific  lots,  for  the  purpose  of  pasring  the  cost 
of  removing  garbage  therefrom.  Trephagen  v.  OUtf  of  Bouth 
Omaha 67T 

T.  The  liability  of  a  city,  for  injuries  resulting  ttom  defective 
streets  or  sidewalks,  rests  exclusively  upon  express  or  im- 
plied provisions  of  the  statute,  and  it  is  competent  for  the 
legislature  to  limit  snidi  liability  or  remove  it  entirely. 
Goddardv.  Oity  of  lAnooln SM 

8.  Section  110,  article  1,  chapter  13,  Oompiled  Statutes,  pro- 
vides, that  cities  of  the  first  dass  shall  not  be  liable  for  sncfa 
injuries,  unless  notice  in  writing,  of  the  defect  causing  the 
injury,  shall  have  been  filed  with  the  city  clerk,  at  least  five 
days  before  the  injury  occurred.  In  an  action  to  recover 
of  a  city  for  such  injury,  held,  that  a  petition  filling  to  al- 
lege the  filing  of  such  notice  with  the  clerk,  as  required 
by  said  section,  is  fatally  defective.  Ooddard  v,  OUy  of 
Lincoln 694 

9.  Where  a  duty  is  imposed  by  the  legislature,  that  body  may 
qualify  and  limit  it,  and  one  complaining  of  an  omission 
to  discharge  such  duty  will  not  be  heard  to  complain  of  the 
qualifications  and  limitations  accompanying  it.  Ooddard  v. 
OUy  of  Lincoln  694 

Negligence. 

1.  If  a  passenger  <m  a  steam  railroad  extends  his  person 
through  the  window  of  the  car  of  a  rapidly  moving  train  in 
which  he  is  riding,  he  is  chargeable  with  such  gross  negli- 
gence as  will  prevent  a  recovery  of  damages  for  an  injury 
to  which  such  act  on  his  part  contributes.    Union  P.  A.  Oo, 

V.  Roeser g2 

2.  The  doctrine  of  comparative  negligence  is  not  recognised 

in  this  state.    Riley  v.  Missouri  P.  R,  Oo 82 

ITegotiable  Instruments.    See  Bujlb  and  Noixs. 

Mew  Trial.    See  ^pkal  and  Bbbos,  28.    Bqurrr,  2,  8. 

L  A  sound  discretion  is  reposed  in  the  trial  court  in  refosiiig 
a  new  trial  on  the  ground  of  newly  discovered  evidence 
which  is  cumulative  in  its  character.  Riley  v,  Missouri 
P.  R.  Oo : 88 

2.  An  application  for  a  new  trial  on  the  ground  of  surprise 
and  newly  discovered  evidence  is  addressed  to  the  sound 
discretion  of  the  trial  court;  and  its  ruling  thereon  will  mot 
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be  disturbed,  unless  there  is  an  abuse  of  discretion  shown. 
Orand  Lodge  A,  O.  17.  W.  v,  Bartes 636 

5.  Before  the  defendant  is  entitled  to  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  it  must  appear  that  due  dili- 
gence was  exercised  to  procure  such  evidence  upon  the 
original  trial,  and  that  it  Is  through  no  fault  or  neglect  of 
the  party  making  the  application  that  such  evidence  was  not 
then  produced.    Orand  Lodge  A.  0.  U.  W.  v.  Barte8 636 

4.  The  ruling  of  the  trial  court  on  the  application  for  a  new 
trial,  on  the  ground  of  surprise  and  newly  discovered  evi- 
dence, held  to  be  without  prejudicial  error.  Grand  Lodge  A, 
O,  U,  W,  V.  Bartes 636 

6.  The  pendency  of  a  motion  for  a  new  trial,  in  an  action 
where  a  decree  has  been  rendered  directing  the  sale  of  real 

,  eetate  in  foreclosure  proceedings,  will  Hot  of  itself  operate 
as  a  supersedeas  or  stay  the  issuance  of  an  order  of  sale  in 
pursuance  of  the  terms  of  the  decree.    Walker  v,  Fitzgerald,    52 

Votiee.    See  Municipal  Cobforations,  5,  8.    Receivebs,  3,  4. 

Serving  notice  of  a  motion  to  have  the  record  corrected,  and  of 
the  hearing  thereof  in  the  district  court,  on  the  attorney 
of  the  defendant  who  was  prosecuting  the  error  proceedings, 
Jield  sufficient    Reno  v,  State 391 

ITiilsance.    See  Injunction,  1,  2. 

OfBLoen. 

1.  The  legislature  intended  that  the  secretary  of  state  should 
retain  for  his  services,  as  a  member  of  the  brand  and  mark 
committee,  twenty  per  cent,  of  all  the  fees  received  for  re- 
cording brands  and  marks.    State  v.  Porter 203 

2.  Money  received  by  the  secretafy  of  state  for  recording 
brands  and  marks,  under  the  provisions  of  the  act  of  1899, 
was  not  received  by  virtue  of  his  office,  but  under  color  of 
his  office.    State  v.  Porter 203 

3.  The  sureties  on  official  bonds  do  not  undertake  to  answer 
for  acta  done  by  their  principal  under  color  of  his  office,  but 
only  for  acts  done  by  virtue  of  his  office.    State  v.  Porter, , ,  203 

4.  The  state  has  no  legal  title  to  any  part  of  the  fees  received 
by  the  secretary  of  state  for  recording  brands  and  marks 
under  the  provisions  of  the  act  of  1899;  but  that  officer  hav- 
ing, in  collecting  such  fees,  assumed  to  act  in  an  official 
capacity,  the  law  does  not  permit  him,  when  called  to  ac- 
count by  the  state,  to  deny  that  he  so  acted.    State  v.  Porter,  20S 

5.  Official  misconduct  Is  tiot  established  by  showing  that  trust 
funds  have  been  used  by  a  public  officer  for  the  very  purpose 
the  legislature  and  the  owners  of  the  funds  Intended  they 
should  be  used.    State  v.  Porter 208 
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Parent  and  Child.    See  Assault  and  Battest. 

1.  Where  it  is  averred  that  the  parent  had  necessary  means 
to  provide  food  and  clothing  for  a  child  and  failed  to  do  so, 
such  itllegation  not  being  admitted,  it  is  proper  to  admit 
proof  of  the  flnancial  ability  of  the  parent  to  so  provide, 
when  such  evidence  is  restricted  by  instruction  to  this  pur- 
pose alone.    CUuen  v,  Pruhs 278 

2.  Evidence  of  inhuman  treatment  of  child  held  sufficient  to 
sustain  the  verdict    Claaen  v.  Pruhs ^8 

3.  A  parent  may  recover  for  the  loss  of  expected  services  of 
children,  not  only  during  minority  but  afterwards,  on  evi- 
dence justifying  a  reasonable  expectation  of  pecuniary  ben- 
efit therefrom.    Draper  v.  Tucker 434 

4.  A  verdict  for  only  $10,  for  the  pecuniary  loss  sustained  by 
reason  of  the  death  of  a  minor  child  three  years  and  fonr 
months  old,  is  Inadequate  In  amount    Draper  v.  Tucker, . . .  434 

Partnership. 

1.  A  partner  who,  without  notice  to  or  knowledge  of  his  co- 
partner, takes  substantially  all  of  the  ready  money  of  the 
firm  and  absconds,  has  no  standing  In  equity  to  demand  an 
accounting  after  his  copartner  has  wound  up  the  business 
and  paid  the  partnership  debts.    Hart  v.  Dietrich 685 

2.  Where  a  chattel  mortgage  is  signed  by  one  member  of  the 
firm,  without  authority  and  without  the  knowledge  or  con- 
sent of  his  partner  or  the  mortgagee,  and  delivered  to  a 
third  party  to  be  delivered  to  the  mortgagee,  and  the  mort- 
gagee upon  learning  of  such  mortgage  takes  time  to  decide 
whether  to  accept  and  does  not  accept  it  until  after  a  dis- 
solution of  the  firm  and  until  after  he  had  notice  of  such 
dissolution,  such  mortgage  is  not  binding  on  the  partner 
not  Joining  therein.    Meyer  v,  Michaels 138 

3.  Where  one  partner  of  a  firm  conveys  or  assigns  partnership 
property,  and  such  assignment  is  concurred  in  by  the  other 
member  of  the  firm,  the  assignee  will  have  a  right  to  the 
property  assigned  superior  to  one  whose  claim  is  based  upon 
a  subsequent  assignment  from  one  member  of  the  partner- 
ship.   Ulrich  V,  McConaughey 773 

Payment 

Evidence  held  to  sustain  the  trifld  court's  finding,  as  to  an 
alleged  payment  through  execution  of  a  new  note  and  mort- 
gage.    CHlhert  v.  Garher 419 

Pleading  and  Practice.    See  Appbal  and  Bbbob.    Bankbuptct,  2,  3. 
Equitt.    Judgments,  12.    Triai.. 

Appeal  and  Error, 
1,  When  it  does  not  clearly  appear  on  the  face  of  the  petition 
that  the  contract  declared  cm  is  void  because  of  illegality.  It 
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Is  error  to  sustain  an  objection  to  the  introduction  of  plain- 
tiff's evidence  on  that  ground.    Horton  v.  RohJft 95 

2.  The  question  of  a  defect  of  parties  and  of  the  legal  capacity 
of  the  plaintiff  to  maintain  an  action  can  not  be  successfully 
urged  for  the  first  time  in  this  court.    Taylor  v.  Wecfcerly. .  739 

3.  Evidence  in  an  action  on  a  bond  held  sufQcient  to  sustain 
the  finding  of  the  trial  court.    Taylor  v.  Weckerly 739 

Demurrer. 

4.  A  general  demurrer  admits  the  truth  of  all  material  facts 
well  pleaded,  but  does  not  admit  conclusions  of  law.    State 

17.    Porter 203 

Jurisdiction. 

5.  When  the  lack  of  Jurisdiction  does  not  appear  on  the  face  of 
the  record,  but  must  be  established  by  evidence  aliunde,  one 
may  plead  to  the  Jurisdiction,  or  unite  a  plea  to  the  Jurisdic- 
tion with  other  defenses  to  the  action,  without  waiving  his 
right  to  insist  on  a  lack  of  Jurisdiction.    Linton  v.  Heye 450 

6.  The  preceding  rule  is  limited  to  cases  where  the  plea  to  the 
jurisdiction  stands  alone,  or  is  united  with  such  defenses  as 
go  to  defeat  a  recovery  by  the  plaintiff,  and  does  not  extend 
to  cases  where  such  plea  is  joined  with  a  cross-petition  or 
counterclaim,  which  necessitates  a  trial  on  the  merits  of  the 
issues  tendered  by  the  plaintiff's  petition.    Linton  v.  Heye. .  450 

Petition. 

7.  A  petition  in  which  it  is  alleged  that  the  plaintiffs  are  the 
owners  of  and  have  a  legal  title  to  certain  real  estate,  de- 
scribing it,  that  defendant  by  his  wrongful  acts  has  cast  a 
cloud  on  their  title,  and  which  contains  a  prayer  for  general 
equitable  relief,  states  a  cause  of  action  and  will  resist  a 
general  demurrer.    Andersen  v.  Andersen 566 

8.  If  such  petition  contains  other  allegations  and  demands  con- 
stituting a  cause  or  causes  of  action  over  which  the  court 
has  no  jurisdiction,  such  matters  will  not  render  it  vulner- 
able to  a  demurrer  but  should  be  treated  as  surplusage.  An- 
dersen V.  Andersen '. 565 

9.  A  petition  for  relief  against  a  judgment,  which  goes  no 
further  than  to  allege  the  rendition  thereof,  without  stating 
its  nature  or  setting  forth  facts  showing  that  it  operates 
or  might  operate  to  the  prejudice  of  the  plaintiff  in  some 
substantial  particular,  does  not  state  a  cause  of  action.  Van 
Every  v.  Saaiders 509 

10.  In  an  action  by  an  administrator  for  damages  for  causing 
the  death  of  his  intestate,  it  is  proper  to  allege  such  facts 
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as  will  show  a  pecuniary  loss  to  the  next  of  kin.    Union  P. 
R.  Co.  V,  Roeser 62 

11.  In  such  action  the  petition  is  not  demurrable  because  it 
alleges  a  contract  to  support  the  next  of  kin  made  by  the 
deceased  in  his  lifetime,  without  alleging  that  the  estate 
of  the  deceased  is  iUsufficient  for  that  purpose.  Union  P.  R. 
Co.  V.  Roeser 62 

12.  An  allegation  of  possession  under  a  chattel  mortgage,  by 
agreement  with  the  mortgagor,  renders  unnecessary  any 
allegation  of  demand  of  payment  of  demand  notes  secured 
by  the  mortgage,  in  order  to  show  the  mortgagee's  right  of 
possession.     Taylor  v.  Harle-Haaa  Drug  Co 646 

13.  In  an  action  on  a  bond,  executed  after  judgment  and  pend- 
ing the  transfer  of  the  cause  to  this  court  by  proceedings 
in  error,  conditioned  that  the  obligors  "shall  pay  whatever 
Judgment  may  be  rendered  by  the  court  upon  dismissal  or 
trial  of  said  appeal,"  a  petition,  which  merely  alleges  that 
the  original  Judgment  of  the  lower  court  was  affirmed  and 
is  unpaid,  fails  to  state  a  breach  of  the  bond.  German  Nat. 
Bank  V.  Beatrice  Rapid  Transit  d  Power  Co 115 

14.  Where  the  petition  does  not  disclose  the  illegality  of  a  con- 
tract, it  is  necessary  to  plead  and  proTe  it  as  a  defense. 
Horton  v.  Rohlff 96 

Reply. 

15.  It  is  not  error  to  strike  from  a  reply  matter  setting  out  a 
new  cause  of  action,  held  by  plaintiff  against  the  defendant, 
different  from  and  in  addition  to  the  one  contained  in  the 
petition,  even  though  such  matter  might  constitute  a  valid 
and  proper  counterclaim  as  against  the  counterclaim  in  the 
answer,  provided  the  latter  had  been  pleaded  as  the  founda- 
tion of  an  original  action.    Snyder  v.  Johnson 266 

Verification. 

16.  A  verification  of  a  pleading  need  not  be  in  the  exact  words 
of  the  statute;  it  is  sufficient  if  the  substance  of  the  statu- 
tory requirements  is  fairly  set  forth.    Abbott  v,  Campbell. .  371 

17.  A  verification  by  an  attorney,  in  an  action  upon  an  instru- 
ment for  the  payment  of  money  only,  is  not  defective  because 
it  fails  to  state  expressly  that  the  instrument  sued  on  Is  in 
writing.    Abbott  v.  Campbell 371 

^  Warranty. 

18.  Where  the  warranty  of  property  sold  is  indorsed  as  a  con- 
dition upon  the  notes  given  for  it,  and  plaintiff  brings  suit 
on  the  notes  and  sets  forth  the  condition  in  his  petition, 
without  objection,  explanation  or  request  for  reformation. 
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it  is  not  error  to  strike  from  his  reply  matter  impeaching 
the  original  consideration  for  the  condition,  when  the  reply 
states  that  the  indorsement  was  a  condition  for  signing  the 

notes.     Snyder  v,  Johnson 266 

19.  Although  it  appears  from  defendant's  answer  that  the  war- 
ranty, on  which  he  bases  his  counter-claim,  was  made  upon 
property  sold  to  him  Jointly  with  another,  where  he  had  ^ 
given  his  separate  notes  for  his  part  and  alleges  that  they 
were  In  consideration  of  a  personal  warranty  to  himself  t>f 
the  property,  it  is  for  other  party  to  negative  this,  if  he 
can,  and  show  that  there  was  no  separate  personal  warranty 
to  the  defendant,  and  that  such  agreement  which  might  have 
been  made  was  a  general  one  in  favor  of  both  vendees. 
Snyder  v,  Johnson 266 

Police  Power.    See  Ck>NSTiTnnoNAi«  Law,  6-9. 
Presumptions.    See  Appeal  and  Ebrob,  8.    Judgments,  2. 

Principal  and  Agent. 

1.  It  is  not  error  to  submit  to  a  Jury  the  question  of  the  ex- 
tefnt  of  a  selling  ag^it's  authority  to  accept  payment  in 
something  besides  money,  where  there  is  evidence  of  state- 
ments by  the  principal's  general  manager  tending  to  show 
such  authority.    New  Orleans  Coffee  Co.  v.  Cody 412 

2.  It  is  error  to  submit  to  a  Jury  the  question  as  to  whether 
goods  were  purchased  from  one  H.,  as  principal,  or  from  him 
as  agent  of  plaintiff,  where  the  evidence  points  only  to  the 
latter  conclusion.    New  Orleans  Coffee  Co.  v.  Cody 412 

Principal  and  Surety.    See  Bonds.    Officers,  8. 

Process. 

If  a  party  has  been  fraudulently  brought  within  the  Jurisdic- 
tion of  a  court  for  the  purpose  of  serving  process  upon  him, 
the  service  is  not  lawful,  even  though  he  might,  by  exercis- 
ing diligence,  have  gotten  out  of  the  Jurisdiction  after  the 
ftaud  ceased  to  be  operative  and  before  the  process  was 
served.    Jasier  v.  Ourrie 4 

Quieting  Title.    See  Pleadino  and  Pbacticb,  7,  8. 

BSvidence  examined,  and  found  sufficient  to  sustain  the  decree 
entered  in  the  trial  court  quieting  title  to  the  real  estate  in 
ocmtroversy  in  the  plaintiff,  appellee  in  this  court  Best 
V.  Qralapp 815 

TUflrowdfl     See  Gabbiebs.    Instbuotions,  8.    Taxation.    Tbeal,  7. 
It  is  the  duty  of  a  railway  company  in  constructing  its  cross- 
ings over  a  highway  to  take  all  reasonable  precautions  to 
lessen  the  danger  to  the  public  in  crossing  its  road.    Ohioago^ 
JLL^P.R.  Co.  V.  Sporer 8 
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Bapa.  ^ 

1.  Sections  11  and  12  of  the  criminal  code  describe  three  classed 
of  crimes,  each  of  which  is  totally  distinct  from  the  other 
two.  The  second  clause  of  section  12  makes  it  unlawful  for  a 
man  to  have  sexual  intercourse  with  a  female  child,  with  her 
consent,  whether  she  is  or  is  not  his  daughter  or  sister. 
Edwards  v.  State 386 

2.  In  the  prosecution  for  an  assault  upon  the  person  of  a  girl 
under  the  statutory  age  of  consent,  with  intent  to  commit 
a  rape,  it  is  not  necessary  to  allege  or  prove  that  the  acts 
were  done  against  her  will.  Whether  she  consented  or  re- 
sisted is  immaterial.    Liehscher  v.  State 395 

Beceivers.    See  Mortgages,  4. 

1.  The  statute  does  not  authorize  the  appointment  of  a  re- 
ceiver at  the  instance  of  a  holder  of  a  certificate  of  tax  sale 
of  real  estate  sold  for  delinquent  taxes,  who  has  obtained 
a  decree  directing  the  sale  of  the  property  to  satisfy  his 
lien  on  the  ground  that  the  property  is  insufficient  in  value 
to  satisfy  the'  lien  for  delinquent  taxes  on  which  such  de- 
cree is  based.    Walker  v.  Fitzgerald 52 

2.  The  order  of  a  district  court  appointing  a  receiver,  is  not 
subject  to  collateral  attack,  because  such  order  was  made 
in  a  law  action,  or  because  the  petition  fails  to  disclose  all 
the  facts  usually  required  in  a  petition  for  that  purpose. 
Murphy  v.  Fidelity  Mutual  Fire  Ins,  Co 489 

3.  On  an  application  for  the  appointment  of  a  receiver,  the  five 
days'  notice  required  by  statute  may  be  waived  by  the  parties 
entitled  thereto.    Murphy  v.  Fidelity  Mutual  Fire  Ins.  Co...  489 

4.  Where  the  application  is  made  in  a  suit  then  pending,  notice 
may  be  servefd  on  the  attorney  of  record  representing  the 
party  against  whom  the  application  is  made,  and  such  attor- 
ney may  waive  the  time  required  by  statute  and  authorize 
the  court  to  proceed  to  an  immediate  hearing  of  the  applicar 
tion.    Murphy  v.  Fidelity  Mutual  Fire  Ins.  Co 489 

Record.    See  Appeal  and  Error,  25.  Criminal  Law,  37.  38.    Notick. 

Beplevin.     See  Banks   and  Banking,   4-6.     Pleading  and  PaAO- 
TICE,  12. 

1.  In  an  action  of  replevin,  where  one  of  the  parties  claims 
the  property  by  virtue  of  a  levy  thereon  by  him  as  an  officer, 
it  is  not  error  to  direct  the  Jury,  in  case  they  find  for  him, 
to  find  the  fair,  reasonable  and  market  value  of  such  prop- 
erty.   Meyer  v.  Michaels 138 

2.  If  the  plaintiff  in  replevin  to  whom  the  property  has  been 
delivered  may,  under  any  circumstances,  show  that,  subse- 
quent to  the  delivery,  the  property  has  been  taken  from  him 
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under  an  execution  agaitist  the  defendant  in  the  action,  he 
can  not  do  so  without  at  the  same  time  abandoning  any 
claim  of  his  own  to  the  property  and  consenting  that  it  may 
be  applied  fn  satisfaction  of  the  judgment  on  which  the  ex- 
ecution against  the  defendant  issued.    Meyer  v,  Michaels, . .  138 

Bes  Judicata. 

1.  After  a  final  decree  entirely  dismissing  plaintiff  out  of  an 
action,  a  second  decree  in  favor  of  a  cross-petitioner  was  en- 
tered in  the  same  action  at  the  following  term  of  court,  be- 
fore appeal  from  the  first  decree.  Held,  That  second  decree, 
taken  while  plaintiff  was  entirely  excluded  from  participa- 
tion in  the  action,  was  of  no  validity  as  against  plaintiff 
after  reversal  of  the  decree  against  her.    Gilbert  v.  Oarber. .  419 

2.  A  final  order  or  decree  is  conclusive  as  evidence  in  a  sub- 
sequent action  between  the  same  parties  or  their  privies, 
upon  the  matters  therein  adjudicated.  Agnew  v,  Omaha 
Nat.   Bank 654 

3.  To  constitute  an  order  or  decree  final,  and  conclusive  as  evi- 
dence in  a  subsequent  action,  it  must  have  been  a  complete 
disposition  of  the  main  thing  or  matter  in  controversy, 
leaving  nothing  for  the  further  determination  of  the  court 
Agnew  v.  Omah^  Nat.  Bank 654 

4.  When  a  suit  is  dismissed  as  to  o.^e  of  two  or  more  defend- 
ants without  prejudice,  such  defendant  ceases  to  be  a  party 
to  the  record,  and  the  effect  of  the  dismissal  is  to  leave 
such  -defendant  in  the  same  position  as  if  he  had  never  been 

a  party  to  the  action.    Agnew  v.  Omaha  Nat.  Bank 654 

5.  If,  before  such  order  of  dismissal,  th«re  has  been  a  decision 
or  decree  upon  one  of  several  issues  made  by  the  pleadings, 
but  such  decision  does  not  fix  or  determine  the  liability  of 
the  defendant  who  is  subsequently  dismissed,  such  prelimi- 
nary decree  does  not  estop  the  defendant  dismissed  from 
litigating  in  a  subsequent  action  the  same  issue.     Agnew 

V.  Omaha  Nat.  Bank 654 

6.  A  preliminary  decree  was  entered  finding  that  a  partner- 
ship existed,  reserving  the  case  for  supplemental  proceed- 
ings and  an  accounting.  Before  final  decree,  one  of  the  de- 
fendants was  dismissed  out  of  the  case,  without  prejudice. 
Held,  That  in  a  subsequent  action  between  plaintiff  and  the 
defendant  dismissed,  the  latter  was  not  concluded  by  the 
preliminary  decree  finding  the  existence  of  a  partnership. 
Agnew  v.  Omaha  Nat.  Bank 654 

Sales. 

Where  a  warranty,  accompanying  a  sale  of  property,  was  in- 
dorsed as  a  memorandum  on  each  of  two  notes  given  for 
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the  property,  and  on  the  first  was  added  to  the  warranty 
that  a  breach  should  avoid  the  note,  but  on  the  second  no 
such  condition  was  added,  the  fact  of  the  condition  being 
on  <mly  the  first  note  does  not,  of  itself,  limit  the  liability 
on  the  warranty  to  avoidance  of  that  note.  Snyder  v.  John- 
son   266 

Schools  and  School  Districts. 

1.  Chapter  63  of  the  laws  of  1901,  commonly  known  as  the  ad- 
junct school  district  act,  provides  no  method  for  submitting 
the  question  of  creating  an  adjunct  district  a  second  time, 
and  no  officer  or  person  Is  thereby  granted  authority  to  sub- 
mit the  question  or  give  notice  thereof.  State  v.  County 
Commi98ioner8 100 

2.  To  create  an  adjunct  school  district,  it  requires  the  concerted 
action  of  all  of  the  common  school  districts  embraced  there- 
in.   And  the  question  must  be  submitted  to,  and  voted  on, 

by  all  of  such  districts.    State  v.  County  Commissioners 100 

8.  Where  the  question  was  submitted  to  only  a  part  of  such 
school  districts,  and  in  many  of  the  districts  embraced  in 
the  proposed  adjunct  district  no  vote  was  taken  on  the  prop- 
osition, the  election  is  void  and  no  adjunct  district  is 
created  thereby.    State  v.  County  Commissioners 100 

4.  In  such  a  case,  a  writ  of  mandamus  to  compel  the  county 
board  to  levy  a  tax  to  carry  on  the  business  of  an  adjunct 
school  district  must  be  denied.  State  v.  County  Commis- 
sioners    100 

5.  Section  2,  subdivision  7,  chapter  79,  Compiled  Statutes,  pro- 
vides the  minimum  and  not  the  maximum  salary  to  be  paid 
county  superintendents  in  the  various  classes  therein  enu- 
merated.   Chase  County  v.  Kelly 426 

6.  In  counties  of  less  than  2,000  school  population,  the  number 
of  days  which  a  county  superintendent  may  be  employed  in 
the  discharge  of  his  office  is  left  to  the  sound '  discretion 

of  the  superintendent  himself.    CTuise  County  v.  Kelly 426 

Specific  Performance.    See  Action. 

1.  A  suit  in  the  district  court  to  enforce  the  specific  perform- 
ance of  a  parol  agreement  to  devise  real  property  and  to 
quiet  title  in  the  plaintiff,  as  against  those  claiming  under 
a  will  duly  allowed  and  admitted  to  probate  in  the  county 
court,  is  not  a  collateral  attack  on  the  judgment  admitting 
such  will  to  probate.    Best  v.  Oralapp 815 

2.  A  covenant  in  an  unrecorded  lease  for  the  term  of  five  years 
at  an  annual  rental  payable  annually,  to  the  effect  that  the 
lessee  shall  on  the  16th  day  of  June  in  each  year  execute  to 
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,  Specific  Performanoe — oonchided, 

t  the  lessor  a  chattel  mortgage  on  the  growing  crops,  to  se* 
f  cure  the  payment  of  the  rent  for  that  year,  will  he  specif" 
ically  enforced  against  the  lessee  and  those  claiming  title  to 
the  crops,  acquired  after  the  commencement  of  the  suit  to 
establish  the  lien  of  the  landlord  and  to  sell  the  property 
as  upon  foreclosure.    Ryan  v,  Donley 68t 

8.  An  agreement  to  execute,  after  they  are  growing,  a  mortgage 

upon  crops,  may  be  enforced  specifically  in  equity  if  sufll- 

clemtly  definite  in  its  terms  and  clearly  established,  and  the 

I  situation  of  the  parties  and  property  is  such  that  Justice  and 

I  equity  call  for  such  a  remedy.    Bporer  v,  MoDermott SU 

States.    See  Aonoir. 

Statute  of  Frauds. 

1.  Part  performance  of  such  a  character  that  the  court  eaa 
not  restore  the  promisee  to  the  situation  in  which  he  was 
when  the  agreement  was  made  or  compensate  him  in  dam- 
ages, is  sufficient  to  take  the  case  out  of  thQ  statute  of 

I  frauds.    Best  v,  Oralapp 811 

2.  An  unwritten  contract^  which  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof,  is  not  taken 
out  of  the  statute  by  an  oral  acknowledgment  made  within  a 
year  from  date  of  performance^    Haslam  v.  Barge 644 

Statutes.  See  Alimony.  Appeal  aivp  Ebbqb,  19.  Banks  and  Bank- 
ing, 1.  Beneticial  Associations.  Chattk.  Moktoaoss,  5. 
GoNSTrrunoNAL  Law.    Ck)NTRA0T8,  6.    Corporations,  4. 

1.  An  immaterial  change  in  the  title  of  a  legislative  bill,  when- 
ever made,  is  without  legal  effect.  Union  P.  R.  Co.  v. 
Bprague 48 

2.  If  the  valid  and  invalid  parts  of  a  statute  are  severable  and 
it  Is  apparent  that  the  latter  was  not  an  inducement  to  the 
adoption  of  the  former,  the  law  will  be  upheld  and  enforced 
to  the  extent  that  it  is  in  harmony  with  the  constitution. 
Union  P.  R.  Oo.  v.  Spraane vn    48 

8ti]nilatio]is. 

A  stipulation  hi  an  action  that  the  property  which  is  the  sub- 
ject of  the  controrersy  shall  be  sold  and  the  proceeds  de- 
posited with  the  clerk  to  be  paid  out  when  the  court  shall 
have  made  an  order  that  one  or  the  other  party  is  entitled 
to  them,  is  not  effectual  as  a  release  of  errors  and  a  waiver 
of  the  right  of  review  in  this  court  An  intent  by  the  puties 
to  bar  themeelves  from  the  right  of  access  to  the  eourts  mvst 
he  manifested  by  express  words  or  by  the  strotogest  impU- 
eatlon.    Ryan  v,  Donley 888 


«78  INDEX. 

Subrogatloii. 

1.  Where  the  circumstanoeB  of  the  advanoement  of  money  to 
pay  a  prior  mortgage  are  such  aa  to  entitle  the  loaner  to  a 
BuhrogaUon,  and  are  such  as  to  give  hinr  no  legal  right 
aside  from  such  subrogation,  the  statute  of  limitations  does 
not  run  against  his  claim  for  such  subrogation  and  the  en- 
forcement of  the  prior  mortgage  until  ten  years  from  the 
latteWs  maturity.    Boevink  v,  Chriatiaanse 256 

2.  While  ordinarily  the  original  creditor  is  a  necessary  party  to 
any  suit  for  subrogation  to  his  rights,  where  he  has  satisfied 
his  claim  by  a  formal  inetrument,  duly  recorded,  and  suffi- 
cient for  that  purpose,  he  is  not  a  necessary  party.    Boevink 

V.  ChrUtiaanse 266 

8.  One  who  has  advanced  money  to  pay  a  valid  mortgage 
against  the  property  of  a  decedent,  at  the  request  of  his 
executrix,  and  upon  the  county  Judge's  assurance  that  she 
was  authorized  to  execute  a  mortgage  for  that  purpose, 
and  has  taken  her  note  and  mortgage  upon  the  same  prop- 
erty, is,  upon  its  subsequently  appearing  that  she  had  no  au- 
thority and  that  the  mortgage  glvcfn  by  her  is  void,  entitled 
to  subrogation  to  the  rights  of  the  original  mortgagee  to  the 
extent  that  his  money  has  gone  to  discharge  that  mortgage. 
Boevink  v.  Chrittiaanse 266 

Sunday. 

Playing  at  the  game  of  baseball  in  this  state  on  Sunday  is 
forbidden  by  the  statute.  State  v.  0*Rourk,  36  Neb.  614,  re- 
affirmed.   8eay  v,  Bhrader 245 

Taxation.     See  Ck)N8TiTunoirAL  Law,  9,  18.     Ck)BPOBATioif8,  8-10. 

Rbceivebs. 

Local  taxing  officers  of  the  several  counties  can  not  enforce 

collection  of  taxes  on  the  unused  roadbed  of  a  railroad 

company  by  distress  warrant    Chicago^  B.  d  Q,  A.  Co,  v. 

CoufUy  of  Custer 429 

Telegraphs  and  Telephones. 

L  A  village  may  impose  a  reasonable  occupation  tax  upon 
telegraph  companies,  doing  business  within  the  village, 
which  have  complied  with  the  telegraph  law  adopted  by 
congress  in  1866.  Western  Union  Telegraph  Co.  v.  Village 
of  Wakefield, 272 

2.  Such  tax  should  be  so  restricted  as  to  not  include  any  inter- 
state business  or  business  of  the  government  of  the  U&ited 
States  transacted  by  such  company.  Western  Union  Tel#- 
grmph  Co.  v.  Village  of  Wakefield ••• Ml 

Tiade-lfarks.    See  Iif  JUircnoir,  6,  6. 

Trespass.    See  Attaghmknt. 
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TriaL    See  Appeal  and  Ebbob.    Assault  and  Battbbt,  8.   Gbiminal 

Law.    Svidencb.    Instbuctions.    Pijeadin6  and  Pbaotige. 

Evidence, 

"L  Coikiflietiiig  eyidence  is  for  the  Jury,  and  when  there  is  a 

conflict  of  eyidence  upon  a  material  issue  it  is  error  to  direct 

a  verdict  for  either  party.     Chicago,  R.  L  d  P.  R.  Co.  v. 

Bporer   ^ 8 

8.  Evidence  may  be  said  to  be  conflicting  when  there  is  sub- 
stantial evidence  upon  either  side  of  the  controversy.  A 
fact  may  be  so  conclusively  established  that  slight  evidence, 
suspicious  and  uncertain,  will  not  be  allowed  to  overthrow 
it    Chicago,  R.  I.  d  P.  R.  Co.  v.  Sporer 8 

Demurrer. 
8.  The  overruling  of  a  demurrer  does  not  prevent  a  flndlng, 
after  the  evidence  has  been  taken,  that  there  is  no  cause  of 
action.    Bporer  v.  McDermott 539 

Instructions. 
4.  When  the  trial  court  givee  an  accurate,  pertinent  and  intel- 
ligible instruction  covering  a  particular  point,  it  is  not 
bound,  at  counsel's  request,  to  give  another  instruction  ex- 
pressing the  same  idea  in  more  perspicuous  phrase.  O'Brien 
V.  Stale 691 

Open  and  Close,  Right  to. 
6.  In  the  trial  of  a  case  the  party  first  required  to  produce 
evidence    is    entitled    to    open   and    close    the    argument. 
Ztoeibel  v.  Myers 294 

Order  of  Proof. 

6.  Before  the  acts  and  declarations  of  a  conspirator  are  en- 
titled to  be  considered  as  evidence  against  his  associates, 
the  conspiracy  itself  must  be  established,  but  the  order  of 
proof  is  a  matter  within  the  discretion  of  the  trial  court. 
O'Brien  v.  State 691 

Question  for  Jury. 

7.  Ill  this  case  it  was  for  the  jury  to  determine  the  rate  of 
speed  at  which  defendant's  train  was  running  at  the  time 
of  the  accident,  and  whether,  under  the  conditions  obtain- 
ing at  the  crossing,  the  compa&y  was  negligent  in  running 
its  train  at  such  rate  of  speefl.    Chicago,  R.  I.  d  P.  R.  Co. 

V,   Sparer 8 

8.  The  existence  of  negligence  should  be  proven  to  and  passed 
upon  by  the  jury  as  any  other  fact  Riley  v.  Missouri  P. 

R.  Co V 82 

Verdict. 

9.  A  verdict  rendered  in  plain  disregard  of  the  instructions, 
is  contrary  to  law,  and  will,  ordinarily,  be  set  aside  without 
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an  CGUuninatlon  of  the  Instmctloiui  to  dotarmiiie  whether  ( 

rsct  or  not    Haslam  v.  Barge 644 

10.  The  trial  court  ia  Hot  required  to  aubmlt  a  eaae  to  the  jur^ 
unless  the  eyidenoe  supporting  it  is  of  such  a  character  that 
It  would  warrant  the  Jury  in  hasing  a  rerdict  upon  it 
ifhioaoo,  R.  I,dP,IL  Co.  v.  Bporer 8 

11.  In  an  action  on  a  n^te,  where  eTldence  of  sai  oral  agreement 
destroying  its  negotiability  is  received  over  objection,  the 
court  may  disregard  it  in  determining  whether  a  rerdict 
ahould  be  directed  against  the  party  olferl&g  it    MaUory 

9.  M9tat4  of  FUagerald .« S12 

Trurta.    See  Wols. 

1.  Flaintifbi  and  their  ftither  sold,  for  140,000,  xeal  property 
In  which  he  held  a  life  estate  and  they  the  remainder/ 
Flaintifbi  received  $24,000  and  the  father  retained  $16,000, 
and  mingled  it  with  his  own  property.  The  father  lived 
nine  years  after  the  sale,  his  age  not  being  shown  in  the 
record.  Heldj  That  these  facts  do  not  show  plaintilTs  own- 
ership of  the  $16,000  retained  and  used  by  the  father.  HeJd, 
further.  That  the  father's  declaration  of  an  intention  to 
invest  the  same  for  the  plaintifbi  did  Hot  create  a  title 
thereto  in  them.    WUhnell  v.  Withtiell 606 

S.  Record  and  evidence  examined,  and  held  not  to  show  error. 
Held,  further.  That  the  trial  court  was  justified  in  reject- 
in  plaintiff's  claim  of  equitable  title  to  the  property  in- 
volved in  the  acUon.    WUhnett  V.  WUhneU 606 

8.  An  express  trust  in  land  does  not  arise  and  can  not  be 
created  by  pan^;  Oliver,  resulting  and  constructive  trusts. 
Pollard  17.  JfciTenney 748 

4.  Where  a  person  obtains  the  legal  title  to  real  estate  belong- 
ing to  another  by  means  of  fraud,  actual  or  constructive,  a 
court  of  equity  will  fasten  a  constructive  trust  upon  the 
property,  and  convert  the  grantee  or  those  claiming  under 
him,  by  descemt,  into  trustees  of  the  legal  title,  and  «iforce 
the  trust  for  the  benefit  of  the  grantor  or  thooe  claiming 
under  him.    Pollard  v.  MoKenney 748 

5.  A  decree  establishing  a  constructive  trust  dionld  not  be 
limited  to  a  cancelation  of  the  conveyance  whereby  the  ooi^ 
structive  trustee  acquired  title  to  the  land;  the  trust  should 

be  ascertained  and  enforced.   Po^ard  v.  MoKenneif 768 

tJndertakings.  See  BoHoa. 
tJsury.  See  Bstopfbl,  1«  8. 
Vendor  and  Pnrohaaa^    flee  BiSKMawiia,  8,  4^ 


INDEX.  881 

Waiver.     See  Appeal  and  Error,  20. 

Warranty.    See  Pleading  and  Practice,  19.    Sales. 

Waters. 

A  lower  riparian  owner  obtains  no  right  to  receive  the  water 
of  a  stream,  as  against  an  upper  owner,  by  user  for  the 
statutory  period  of  prescription.    Dunn  v.  Thomas 683 

Wills.    See  Jurisdiction.  5-9.    Specific  Performance,  1. 

1.  An  agreement  to  devise  land,  upon  sufficient  consideration, 
may  be  enforced  specifically  in  a  proper  case.  Best  v.  Oror 
iQpp    811 

2.  It  is  sufficient  if  the  agreement  is  that  the  promisee  shall 
receive  the  property,  or'  that  it  shall  be  left  him  at  the 
decease  of  the  promisor.  There  need  "not  be  an  express 
promise  to  make  a  will.    Best  v.  O^'alapp 811 

3.  Equity  will  impress  a  trust  upon  the  property  in  such  cases, 
which  will  follow  it  into  the  hands  of  personal  represen- 
tatives or  devisees  of  the  promisor.    Best  v.  Qralapp 811 

4.  An  agreement  to  leave  property  by  will  is  not  ambulatory 
or  revocable  after  performance  on  the  part  of  the  promisee. 
Best  V.  Chralapp 811 

5.  Where  the  fraud  relied  upon,  for  the  vacation  of  a  decree 
admitting  a  will  to  probate,  is  of  such  a  character  that  it 
would  have  been  available  to  defeat  the  probate  of  the  will, 
an  allegation  that  the  plaintiff  had  no  actual  notice  of  the 
proceedings,  is  not  sufficient  to  excuse  his  failure  to  contest 
the  will,  where  it  appears  that  notice  of  the  proceedings 
was  given  according  to  law,  and  he  had  notice  of  facts  suffi- 
cient to  put  him  upon  inquiry.    Miller  v.  Estate  of  Miller. . .   441 

6.  Where  no  trust  is  created,  neither  the  executor,  nor  the 
heirs  or  devisees,  who  claim  only  a  legal  title  in  the  estate, 
will  be  permitted  to  come  into  a  court  of -equity  for  the  pur- 
pose of  obtaining  a  judicial  construction  of  the  provisions 
of  a  will.  Where  only  purely  legal  titles  are  involved,  equity 
will  not  assume  jurisdiction  to  declare  such  legal  titles,  but 
will  remit  the  parties  to  their  remedies  at  law.    Andersen 

V.  Andersen > 565 

7.  The  district  court  has  no  original  jurisdiction  in  an  action 
to  contest  a  will,  or  set  aside  the  probate  of  the  same.  A7i- 
dersen  v.  Andersen '. . . .  565 

8.  The  county  court  has  original  jurisdiction  in  the  probate  of 
a  will  and  its  order  admitting  it  to  probate  is  conclusive, 
unless,  by  a  direct  proceeding  by  appeal  or  otherwise,  it  is 
reversed.    Andersen  v.  Andersen ! . . .  565 

9.  The  county  court  has  jurisdiction  to  construe  wills  for  the 

59 
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WillB — concluded.  ^ 

purposes  of  the  administration  and  settlement  of  estates. 
But  the  construction  of  a  will,  in  such  a  case,  is  for  the 
information  and  benefit  of  the  executor  or  administrator 
only,  in  order  to  advise  him  what  course  to  pursue.  It  will 
protect  him  from  any  charge  of  maladministration  of  the 
estate,  but  it  adjudicates  nothing  beyond  his  rights  and  lia- 
bilities in  the  execution  of  his  office;  controversies  between 
adverse  claimants,  under  the  devise,  will  not  be  affected 
thereby.    Andersen  v,  Andersen 565 

Witneeses.     See  Cbiminal  Law,  34. 

1.  A  member  of  a  family,  living  therein,  is  presumptively  qual- 
ified as  a  witness  to  prove  the  age  and  pedigree  of  the  other 
members;  but  when  it  is  shown  on  cross-examination  that 
the  knowledge  of  such  witness  is  derived,  not  from  family 
tradition  and  repute,  but  from  statements  made  by  a 
stranger,  the  testimony  should  be  excluded.     Orand  Lodge 

A.  0.  V.  W,  V.  Bartes 631 

2.  The  plaintiff,  wife  of  the  deceased,  with  whom  she  had  lived 
for  twenty  years  before  his  death,  and  to  whom  she  had 
talked  regarding  his  birthday  at  different  times,  and  who 
had  a  general  acquaintance,  with  the  family  history  and  tra- 
dition, held  to  be  a  competent  witness  to  testify  as  to  the 
age  of  her  deceased  husband.     Orand  Lodge  A.  O.   t/.  W. 

V.  Bartes 636 

8.  A  wife  who  has  lived  for  twenty  years  with  her  husband 
will  be  presumed  to  know  his  age  and  to  be  qualified  to 
testify   thereto,   unless  the   contrary   clearly   appears  from 

the  record.    Orand  Lodge  A.  0.  U.  W.  v.  Bartes 636 

4.  Because  the  first  knowledge  obtained  by  a  wife  as  to  her 
husband's  age  is  derived  from  an  incompetent  source,  this 
will  not  disriialify  her  from  testifying  as  to  his  age,  where, 
by  reason  v..  her  membership  in  the  family,  knowledge  of 
such  fact  is  obtained  from  other  sources  to  which  no  valid 

objection  applies.    Orand  Lodge  A.  O,  U.  W.  v.  Bartes 636 

6.  The  trial  court  has  a  large,  though  not  an  unlimited,  dis- 
cretion in  granting  or  refusing  permission  to  ask  a  witness 
leading  questions.    Edwards  v.  State 386 
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